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fft'  die  tioiirs6  df  this  Vittatioti,.  Sr  IMert  OgiMli 
Knight,  wai  at)pdinted  A^rh6]r-Oenerat ;  and  JMW 
iSing^ei&n  Cople^^  otie  df  'BBs  Majesty^'  SeijeaiHs  tii 
Law,  succeeded  to  th^  dfibe  oP'Sblhiitor-Oeiierid,  ahd 
was  aftli^drdftlLnightedi 
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'ipJpMteiiaf  iir  bai  rf.ctwhaty  Ar  jM)Qt»  acc^tgd  f^tndingimr. 


t)f  t^MfefMidi|tit»^c«idf)ayaUe  at  tbm.mwtlis  frQm  Cll^^^of 

a  bill  of  ex. 


bj  nUch  it  iseiliiclea>  That  it  iOali  aotDe  lawful  for  any  body  oorporaie  to  borrow,  owe» 
<»iifcn>yMiy^fflHff 'jpini  ^i|(^|^^■^fC,^^j^|yJy>^f4t^^«^^  Im  time  tban 

aU  nsoBtbs  Srom  tl^  borrowing  thcrtot :    QoMre,  wLethdr  any  except  a  trading  covpor- 


••'  11>a^i|g8»tf  iBrtBBwt bilat  JfciiHPi»jl,»».  o4.^moro««t 
ter,  and  fueecedfing  dM%  wBcp  tbii  aid  wreral  of  the  foUowing  case* 
i«M««|liei;   «A^^a.4ttllL  |kl. 

Vw;;IIL  B  the 


ir  CASES  IN  MICHAELMAS  TERM 

1819.  the  date.  The  deftndants  demurred  geneially  to  the 
"— "  declaratidn^  and  the  plaintiffs  joined  hi  demurrer.  The 
igi&M#        case  was  argued  by 

Ihe  Manchki- 
tkr'  Water. 

WoricComp.  GwwpfcB,  in  support  of  the  demurrer.  The  defend- 
ant9  are  created  a  corporation  by  il  public  act  of  par- 
liament. The  Court  must  therefore  take  notice^  that 
this  is  an  action  of  assumpsit  against  a  corporation  as 
acceptors  of  a  bill  of  exchange;  but  the  action  cannot 
be  maintained,  for  the  alleged  accq>tanee  it  a  nullity. 
The  general  rule  is,  that  a  corporation  cannot  contract 
unless  by  deed  under  the  corporation  seal.  It  lies  upon 
the  plaintifib  to  shew,  that  the  acceptance  of  a  bill  of 
exchange  is  an  exception  to  the  general  rule,  and  4lial; 
all  corpoRitions,  for  whatever  purpose  created,  may  be 
parties  to  a  bill  of  exchange;  but  it  is  quite  impossible^ 
for  this  purpose  to  take  a  distinction  between  a  biU  of 
exchange  and  a  contract  for  the  sale  or  purchase  of 
goods,  or  any  other  simple  contract,  either  by  parol  or 
in  writing.  The  stat  3  &  4  Annef  c.  9.  5. 1.,  speaks  of 
promissory  notes  made  **  by  any  pefsdn  or  penoiis»  body 
politic  or  corporate^  or  by  the  servant  or  agent  of  any 
corporation;"  and  it  may  be  admitted,  that  a  corpor- 
ation may  as  well  be  a  party  to  a  bill  of  exchange  as  to 
a  promissory  note.  Bat  the  statute  must  be  confined 
to  the  particular  corporations,  to  whom  the  power  of 
making  promissory  notes  is  eiqiressedly  or  impliedly 
-  givai*  It  might  as  well  be  argued,  that  an  idiot  or  a 
feme  covert  mi^  make  a  promissory  note,  because  the 
statute  mentions  promissory  notes  made  *<  by  any  person 
or  persons.''  There  are  corporations  with  power  to  be 
parties  to  bills  of  exchange  and  promissory  notes.  The 
Bank  of  England  and  East'India  Company  are  ex- 

.   amples. 
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amples.     These  corporations  may,   no  doubt,  accept        1819* 
Wis  of  exchange  by  an  agent;  and  they  may,  in  conse-         — — 
qaeno^  be  ^ued  in  assumpsit,  as  acceptors  of  these.bills         of^aintt 
of  eEchange.      In  Bea  v.,  Bigg  (a),   it  is  taken  for      „»  Water- 
granted,  that  such  negotiable  instruments  may  be  issued       ^         ^ 
by  the  Bank  of  England;    and  in  Edie  v.  The  East- 
India  Compary  (&),  no  doubt  is  expressed  that  an  action 
may  be  maintained  against  that  corporation,  upon  bills 
of  exchange  which  they  have  accepted.     But  the  Bank 
oi  England  is  a  corporation  created  for  the  ejcpress  pur- 
pose of  banking;  for  which  purpose^  it  is  indispensably 
necessary  that  the  corporation  should  be  enabled  to 
draw  and  accept  bills ;  and  this  power  is  recognised  by  a 
great  variety  of  acts  of  parliament,  viz.  the  5  W.4rM» 
c.  29.,  6  Anne^  c.  22.  5.  9.,   15  G.  2.  c.  13.   ^.  5.,  and 
all  the  bank  acts  which  have  passed  since.    The  S9th 
section  of  5  W*8fM*  c.29.  makes  bills  under  the  seal 
of  the  Bank  assignable ;  but  this  applies  only  to  bonds 
or  single  bills,  which  would  not  otherwise  have  been 
assignable,  leaving  to  the  Bank  the  power  of  issuing 
bilk  of  exchange  which  were  assignable  at  common  law. 
SOf  the  East-Jndia  Company  was  expressly  created  to 
trade  to  the  East  Indies  and  a  power  o(  trading  is  con- 
ferred upon  the  corporation;    for  which  purpose  a 
power  to  draw  and  accept  bills  is  indispensably  requi- 
site.   This  power  is  likewise  recognised  and  regulated 
bjr  many  acts  of  parliament,  viz.  9  and  10  ^.  S,  c.  44., 
21 G.  S.  e.  65.  ss.  26,27.,  33  G.  S.  c.  52.  s.  109.,  53  G.  3. 
c  155.  SI.  57,  58.   But  the  defendants  are  only  a  corpor- 
ation fiir  supplying  the  towns  of  Manchester  and  Salford 
with^  water ;  and  as  no  express  power  is  given  to  them  to 

(«)3P.r.  419.       ir-.lS.  {b)2Bwrr.UlG.     l.Wacfr.29^ 

B  2  draw 
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1919;  «  draworaccqitbiibySonotddipoti^^simbbconsU^^ 
^^^^^^     impliedly  conferred  ui)oh  thfeirt,  ia  it  is  entirely  ibreig;^ 

<^gwiu*  to  the  purpose  fer  which  the  corponttioii  is  establMl«d. 
rts  w^tor-  On  the  contrary,  ite  act  polnta  out  a  speciBc  ihod^  dt 
^^^'°^  raising  money  for  coihpfetlng  tile  undertaUng^  by  boiid*. 
under  the  corporation  «eal»  In  Stark,  v.  7%r  Hig^abi 
Jbthmag  iiokpoiiy  {ai!yi  \hfe  Cotfrt  lof  Common  Pteas 
Bit&nated  a  clear  opinion',  that  a  vorporation  cannot  be 
liable  on  a  biH  of  exchange,  tmless  a  pother  to  draw  and 
abc^t  bais  of  exchange  lie  'Aredtiy  6t  indirectly  vested 
ihttefm.  A'ndtherobjedfiUtitotbevaRdi^ofthelHnnow 
stied  npda  is,  that  ahhocrgh  accepted  by  a  corpoiutito 
^her  Ulan  the  Bank  diEn^/imi,  it  is  payiri>Ie  at  iess 
than"  six.  months  i^om  fts  dat^»  The  issuing  of  such  » 
bill  is  ferbiddeR  by  ^Arine^  'C..22.  i;  9; ;  and  the  saaae 
danse  Ibr  preserving  tile  monopoly  of  the  Bank  of 
BngUmd^  is  ilitrbduc^  ihto  aR  the  sabsequt^nt  acts 
renewing  tiie  charier  of  that  corporadoi^. 

jtbfAA^tmy  cotidra.  A'tMArporatfoki  ftnay  ht  paitidi  te  ^ 
tin  of  "exi^ian^ ;  and  M,  t9]^  aire  liaM^  !ft  Mch  citte^ 
10 be  sued  in  assumpsit.  TH^  fif  aiid  d^fF.  d.  c.  20.  s.  00v 
enfy  eiiac^  that  there  AtiR  be  tto  coi))oratio&  in  tKt 
Mature  of  a  batik,  during  ttfet^dnfiitUaMe  ofthe  iBMik 
chscrter.  By  this  6  Anne,  e.  22.  s.  &;,  the  above  |jTovi*M^ 
ib  recited^,  ^nd  in  the  preamble  \b  'Aiitt  'section,  h^ 
farther  tecited,  that  diVef*s  <eorp6rflti0ns  l^d  other  per- 
sons have  presumed  tp  boi'row  imon^,  and  do  de&l 
As^  ahan^j  cotitraxy  to  the  said  bet ;  'and tbeh  it  enacts^ 
tlhat  no  corpbrktidn,  or  more  than  tix  persons  in  pa^t^ 
nership,  sh^l  borroiv,  oxte,  or  tdkb  tlpHtj  tndii^,  bh 
their  bills  or  notes  payable  at  demand^  or  at  les^.thAi^ 

(a)  5  Tomt.  794. 

six 


m  vn  Siynfm  ¥aftR  cff  OPQ9£iG  IIL  5 

3^  Xftm^m  bom  the  bwBOwiqg*    7>e  15  Q.^,  <^  1«*        1819. 

s^4S^  h  e^pTfis^  to  bfi  pfttf^  in  ord^  to  prevest  My  3^^,^^ 
doabu  tjb^  lokht  arve  o^nfMrviAg  4^  {>p:iviimw  ioid        agama 

|iawnr gHTffl  bj the  Scmavrad^to  tke M»kof  ^Snigini^  tir  Water, 

it  confiniis  the  enactment  of  the  ^Ufnl^  oiAnne.  ^****^^'**J^ 


The  SI  G.S.  c.  60,  «•  1^,  which  was  pamd  ako  for 

tlt^e  prnpoi^  cif  preheating  4oubta  with  xe^pect  to  fl^ 

prmkges  of  the  T^vak  cS  Ef^/ax^  enacts,  that  it  is  the 

trae  inl^pi  and  meaaiqg  of  that  act,  that  no  ^iher  ^ni 

4sali  be  allowed  of  estab^sbed  l^  JWLrlif^pe^t;  ^ 

that  it  fdiall  pf9t  be  Uwfnl  for  a,n7  body  cpiporate^  ^or 

lor  any  other  pevsons  in  cov^aats  or  pattn^rship 

exceeding  six,  to  borrowy  Qwe^  or  take  up  any  mon^  W 

their  bills  or  notes  pi^able  at  demandji  or  at  any  time 

lev  than  sixmontbs  from  theborrowiii^  Aereof.    No^ 

Irom  these  acts,  it  appears  that  all  'corporations  (except 

those  prohibited  by  ^hefi)  might  beopme  parti^  to 

bills  of  exchange  or  promissory  notes*    The  case  ^f 

7l^anv.Fawlfr{a)  is  an  af|tl>ority  to  shew  that  tl^ 

prohibition  in  those  acts  extends  only  to  banki^ig  com* 

panics.  An  action  wa?  there  brqugbt  against  seven  di^- 

fendants,  on  a  note  payable  at  three  months^    It  was 

objected  that  the  note  was  void  by  the  bank  acts. 

Lord  Elknborough  held  at  nisi  prius,  that  those  acts 

extended  only  to  baidcingc  pippantes;  and  that  decisiam 

wasoonfinned  al)terward>  by  thp  Court,  on  a  motion  for 

a  new  trial.      Apd  m  SOoKk  v.-Higig^e  4rckmof 

Cmnpmy  {b\  this  apt  was  con^idtred  by  Gibbs  C.  J.  as 

merely  directory,  and  t;h«r0^re  as  ukA  ^voiding  the 

note  in  the  h^anfds  of  ap  innocent  indorsee.    It  appears, 

from  die  3  and  4  Anncy  c.  9*  ^  K,   that  at  commoniaw 

(a)  1  StarUtp  459.  (^)  5  Tawd.  79S. 

B  3  a  cor- 
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'  1819.        a  corporation  might  be  parties  to  bills  of  exchange* 

^  That  statute  was  passed  for  the  purpose  of  patting  pro- 

agavui        missory  notes  on  the  footing  of  bills  of  exchange,  and 

The  Makchbs-  ,  .  °  .       /     ,  ^v 

TSE  Water-  cnacts,  that  an  action  may  be  maintained  upon  tnem, 
^"^'  as  upon  an  inland  bill  of  exchange  made  and  drawn  by 
a  body  politic  or  corporate*  This  statute,  therefore^  is 
a  legislative  declaration,  that,  prior  to  that  time,  a  cor- 
poration might  be  parties  to  a  bill  of  exchange.  Now, 
this  corporation  is  established  for  the  purpose  of  supply- 
ing the  inhabitants  of  a  particular  place  with  water : 
the  act  says  nothing,  one  way  or  the  other,  on  the  sub- 
ject of  bills  of  exchange,  and  therefore  the  general  rule 
of  law  must  prevail,  and  consequently  these  defendants 
were  capable  of  binding  their  funds  by  a  bill  of  ex- 
change. Then,  if  so,  they  are  liable  in  assumpsit* 
[^Bayley  J.  If  this  corporation  were  in  a  situation  to 
become  acceptors  of  a  bill  of  exchange^  it  follows,  as  of 
course,  that  they  are  liable  in  assumpsit;  that  being 
the  proper  remedy  on  a  bill  of  exchange.]  The 
d  and  4^nn^,  c.  9.  5. 1.,  affords  a  strong  argument  on 
that  point;  and  he  dted  6  Vin.  317.  p/-49.,  Eex  V. 
Bigg  (a),  Yarborough  v.  Bank  of  England  (i),  Edie  v. 
East'India  Cotnpany.  {c) 

*  Campbell,  in  reply,  observed,  that  the  case  of 
IVigan  y.  Fowler  was  easily  distinguishable  from  the 
present,  as  the  fact  that  the  partnership  of  the 
acceptors  consisted  of  more  than  six  persons,  did  not 
there  appear  upon  the  face  of  ^  the  bill,  and  was  un- 
known to  the  plaintiff  whereas  this  biU,  on  tlie  face  of 


(a)  a  p.  Wm$.  419.     1  Sin.  18./  (6)  16  £tat,  6. 

(e)  8  JBurr.  1216.      I  Mtek.  29S. 


it, 
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itf  u  directed  to  and.acdepted  by  a  cqxpantim  created        i819. 
by  a  public  act  of  poriiament    Thercfinre  the  present       ' 
piaiotiffi  mast  be.  presumed  to  have  known,  that  the    ^    agamst 


kiftniHient  was  Ulegfil  and  void,  when  it  was  first  in-     n^^!^ 
dorsed  to  them.  WoriwCwup. 


Abbott  C.  J.    It  is  not  necessary  for  me  to  enter 
into  the  general  question,  whether  an  action  of  as- 
sumpsit wiU  in  any  case  lie  against  a  body  corporate, 
lor  I  am  of  opinion  that  this  case  fidls  within  the  pro- 
vi8i<ms  of  the  several  acts  of  parliament  made  for  the 
protection  of  the  Bank  of  England.    The  statute  by 
vHiich  the  Bank  was  established  as  a  company  cQn<> 
tains  a  provision,    <<  that  it  shall  not  be  lawful  fc^ 
any  body  corporate  to  borrow,  owe^  or  take  up  any 
sum  of  money  on  their  bills,  or  notes  payable  at  de- 
mand, or  at  any  less  time  than  six  months  finom  the  bor^ 
rowing;''  and  that  cUusehas  been  incorporated  into  aH 
the  subsequent  acts  relating  to  the  Bank  of  BngbnuL 
It  seems  tome^  that  by  the  fair  interpretation  of  that 
statute,  the  words  **  ewe  on  a.  bill  of  exchange"  are 
applicable  to  those  who  are  liable  as  acceptors,  for 
such  persons  are  debtcnrs  on  the  bill.    In  the  case  of 
the  bankruptcy  of  an  acceptor,  the  holder  of  the  bill 
proves  the  amount  as  a  ddi>t  under  the  ccmunission,  and 
makes  an  affidavit,  diat  the  bankrupt  is  indebted  upon 
the  Mil,  viz.  that  he  owes  the  money  upon  the  bill.    It 
seems  to  me,  that  we  Aould  be  defeating  the  object  of 
the  statutes,  if  we  were  to  hold,  that  the  Manchester 
Water-works  Company  could  bind  themselves  hj  the 
drawing  of  biUs  of  eatchaage^  or  by  the  issuing  of  pro* 
missory  notes.    This  case  is  very  distingpishable  firom 
B  4  Wigaa 
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1819.       'M^ii^«)iMlr»^>    llcte it  didbB«t  appear; JOB  th9 

'I — -^.  '   flMoftlbJMtniiiieDt,  ilMk.aiejedw 

ag^a^     wbttAmwoL  pefMu;  lieee  it  9fjp9$T$  Ik^i  ftmitiOl 

^ti^lSi^  ^^s  accepted bj a QOitntatioB:  we  irt  bcmA rllHif^ 

mAgC^mp.   f^^^^  ^  gj^^  ^g^  ^  ^jj^  prohibition  ka  tfe  mI  of 

parliament,  and  to  toy  that'  the  defendants,  as  a  oar*. 
Iioratfcfn,  ari^  not  eatidedlo  dfan^  or  aocept  .U3b  of 
citchan^  of  thte  deMttption. 

Batlbv  J.  The  act  of  pudianntatt  i>y  wWch  tbdn 
corporation  is  estabiisiMd,  dods  notoonftain  any  exprete 
po^er  by  whieb  they  are  enabled  to  faeeoaoLe  paKties  to 
Mils  of  exchange  or  promissory  notes,  nor  is  tbesa  aajr 
tiling  in  the  put^pose  for  ivhioh  this  corporation  wiia 
^tablished,  from  which  it  as  to  be  iwpBffd^  that  such 
B  power  W98  meant  to  be  gimi.  It  seems  to  me^  that 
the  drawing  of  faiUi  of  exdnoge  waa  quite  foreign  to 
Ihe  puipose  for  which  this  ooqpdiate  fapdy  was  estar- 
Uidied,  which  was  fi>r  Ihe  erecting  and  canning  on 
water^works  in  ^  partiadar  placa  llieie  bdng  no 
pcmer  expressly  given  to  thesa  to  midc/e  promissory 
notes,  or  to  beoome  parties  to  biQs  jpf  axfihangfi  I 
lihoidd  doabt  very  inndi^  (erea  if  Ae  baidL  acts  were 
^sHIirriy  out  of  Ihe  qnchtioii,)  whether  mA  a  corporation 
wMld  haw  aaf  power  jiotD  fanid  thawatlrca  for  purpoaes 
fBMign  to  these  ibtwhioh  they  were  tor|^i9a||grestabli|hedf 
But  widiodt  detinrmisng  that  peiot^  thi»  c^ae  seeps  tp 
me  to  be  ^ea^rly  within  ahs  pBohifastiDD  of  the  aeyeryl 
acts  passed  ibr  tbe  pi^otection  of  the  BaidL  of  JEiMftza^ 
It  wgB  the  dtgeA  ef  the  IqpshitBiic^  that  they,  4a  a 
ttttding  nottpsB^,  might  apply  'tibe  moMf  lodged  iff 
their  hands  iaMgod^ting  biUa  of  esUmjugf^  and  adr 

(a)  1  Starkie,  459. 

vandng 


2v  tm.  9ammm  Ybw  ^f  gs^m&J^.  iil  9 

'^WGHIgtborMMMQi  OH  j09P€ri«»«U  tBcqntia^;  rWW  the        1819. 

taifid  Aht  any  body  cfiri^oi^ 

in  pfMAemlilH  cMeoiUi^  li^e  qipraber  <rf'  Wt  tp  l^aniovfe 
i^pDfv  «r  ^ke  ap  |u^y  mimey  i»  ti^or  JhiK»  4Hr  ^te%  jmy^ 
«Uefft  ^Lunaodf  priii#ay  l«fA  twe  U^ 
the  bcMtowiqg  dier«pC''    The  o}^  of  the  lq;i4atiire 
was  not  la  prevent  oh^r  oorfoxatiiom  from  borrowiiig 
l^oiiey  OD  ptom9$oiry  notes  qr  bills  of  exchange,  but 
cmly  to  prevent  then  taking  vp  P><qqfeypn  hills  or  ngt«fy 
idrndku  4iesqription  as  niigh|t  opnie  in  csaopetitioii  irith 
4b(MeQftheBwko(r,iE!qg^(a^    That  icoippFfiCion  jsaiifip 
notes  payabk  on  despiw^  9ipA  diipBmts  ^il^  at  i^ioqt 
dates.    The  aeoQ^ipg  of  hi^lUb  or  i^fi  i«lPmg  of  pix^ 
ii^te%  pigri^  9$  sui^  shiNct  4^  i(>y  oA^r 
,  wonWi  'infruigp  mwp  4>e  exflysive  peirir 
kgai0vep»to  d^Ba^qf  ,fiwKM  by  th#  IsgislfitHr^ 
The  case  xif  Wfgftn^.JHanfpr  i#  .4wtinglMWM»We  feWP 
Jkaf  piasiii^  inaip wh  as  i|  4id  ]i#  the^ 
.%e  .of  the  hiU  to  i^  aaaaptad  hy  iM^ 
Hfts^  iipsn  As  ftoe  of  the  iitstn^ 
ftflBtm  to  be  tiy»eeiyipNiii^  Md  all  oorpomlimf 

thk  daaciiptiaik.  "«*^^—  it  has  more  Aan  siiL  nioBtfas4o 
ffppo»  I  thin^  flMmfQiYlt  tM^Msip  tlie  «asa of  ^mt- 
pp^ftiap  oariqg  iMpe|r  f^pp  a  bW  pf  i»<sliiiige.iiiAiia 
the  manninir  of  ihe  aeis  nif  nail JSninnf  mmJ  coBaaaiiaillir 
that  tida  %rtioft  €0am^  hfi  dappov^ 

HojLEOYO 
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1819.  HoLRdYD  J.    I  am  of  the  same  opinion.    The  caae 

■  of   Wigan  v.  Fcwler  is  very  ditftingimhable  from  the 

^^^^"^  present  case.  There  the  number  of  the  defendants  did 
'^awrt^""  "***  appear  upon  the  fiu»  <^  the  note ;  there  was  no- 
Woiis  Comp.  things  therefore^  on  the  fiwe  of  that  note.wlnch  shewed 
it  to  be  a  note  prohibited  by  the  15  G.  2.  c.  1S«  That 
statute  prohibited  any  body  corporaley  or  any  other 
persons  in  partnership,  exceeding  six,  from  borrowings 
owing,  or  taking  up  any  money  on  their  bills  or  notes, 
pajrable  at  demand,  or  at  any  less  period  than  six  months 
^  from  the  borrowing.  The  note  in  the  case  cited  dEd  not 
appear  to  be  iUegal  on  the  &ce  of  it:  for  the  action  was 
brought  by  an  indorsee,  who  was  not  privy  to  the 
fact,  that  it  was  made  by  more  than  six  persons,  or 
that  it  was  a  note  within  the  prohibition  of  the  statute. 
The  statute  does  not  expresly  make  such  a  bill  void; 
if  it  did,  it  would  (as  in  the  case  of  usury  or  gaming) 
be  void  in  the  hands  of  an  innocent  holder,  although 
the  defect  did  not  appear  on  the  face  of  the  instrument. 
I  take  it  to  be  clear,  however,  that  where  a  statute 
prohibits  a  thing  to  be  done,  and  does  not  expressly 
avoid  the  securities  which  fall  within  the  prohibition, 
there^  if  the  viobtion  of  the  law  dp^  not  appear  on  the 
face  of  the  ifistrument,  and  the  party  taking  it  is  igno- 
rant that  it  was  made  in  contravention  of  the  statute 
it  is  an  available  security  in  the  hands  of.  such  a 
person.  I  think,  therefere^  that  ^  the  statute  here 
does  not  expressly  avoid  the  security,  the  bill  of  ex* 
change,  under  the  circumstances  stated  in  W^an  v. 
FamUr^  would  not  be  roid  in  the  hands  of  an  innocent 
holder.  But  here' the  defendants  are  made  a  corpor- 
ation by  a  public  act  of  parliament,  and  every  person 
is  bound  to  take  notice  of  .that  act;  atid  when,  there- 
15  fore> 


VToriu  Comp. 
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ibrei  ahcdder  of  a  l>ill,  thofogh  a  bona  fide.indorsee,        1819. 
takes  the  defiendsiiU'  acoeptaace,  he  must  know  that     g^j^^^^ 
diev  are  a  body  oorpomte;  and  he  therefore  reodves        agmna 

J  ^         ^  .         The  MAifCHSt- 

it  knowinir  it  to  be  the  acceptance  of  a  corporation  .^^  w«t«r- 
prohibited  from  owing  money  on  such  a  bill:  he  is 
not,  therefore,  an  innocent  indorsee^  because  he  takes 
a  bill  which  he  knows  to  be  prohibited  by  statute ;  and 
that  distinguishes  the  case  from  the  case  of  Wigan  v. 
Fowler,  where  the  names  of  ail  the  seven  persons  did 
not  appear  on  the  face  of  the  bill,  and  the  pLiintiff 
did  not  know  it  to  be  a  bill  prohibited  by  the  statute. 
Here,  however,  the  plaintiff  took  a  bill  of  exchange, 
whidi  he  knew  to  be  one  prohibited  by  statute^  and 
he  cannot,  therefore^  recover  upcm  that  bill.  Conse- 
quently, there  most  be  judgment  for  the  defendant 

Beot  J.  I  am  (tf  opinion,  that  the  objection  ought  to 
prevail  on  both  grounds.  This  comes  within  the  statutes 
for  the  protection  of  the  monopoly  of  the  Bank  of  Eng- 
land :  for  it  is  impossible  to  say  that  the  defendants  do 
not  owe  money  on  the  biD,  and  the  legblature  has  said 
*  A^»  no  corporation  shall  owe  money  on  a  bill,  unless  that 
.  bai  has  six  months  to  run.    The  party  who  took  this 
bin  knew  it  had  not  six  months  to  run,  he  knew  it  was 
the  acceptance  of  a  corporation ;  he  must  be  taken, 
fiketeSare,   to  have  known,  that  he  took  a   security 
which  was  prohibited  by  statute;  and  he  has,  therefore, 
no  rij^t  to  complain,  if  he  cannot  now  recover  upon 
it    It  appears  to  me^  that  if  this  objection  were  not 
to  prevail,  any  company  established  even  for  limited 
olgects  might .  erect  themselves  into  a  banking  com- 
pany ;  for  what  is  to  restrain  them  from  engaging  in 
•banking  to  any  extent,  if  they  can  raise  money  by  ac- 
cepting 
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ISiO.  ttiptilig  btlb  0f  e^dpmgt  or  iMdi^g  rpromkBOijr  iMiltti. 

„__  lism  alM  fif  opaf om  jmi  Idbe  ollnr ^gBomcl,  that  iUs 

MMMf  acticML  k  met  rnfmHinimMfi,  liecmie  tUs  ^ase 
«  O1U1101 


«B»Wiiiv^'  idUtiii  that  rule  of  daw  fagr  which  aotpoaalknis  are  pre* 
m^A*  Cnstk  p^qqi^  Q^m  libiding'theiiMchrc^  iBgr  contract  not  uod^r 
taal.  Whea  a  vrnnjpmy  lika  (the  Baijt  of  Bn^kmd^ 
or  jE!asf«niiMiM!i  Comfniijp,  are  inoerporated  &r  libe  pur* 
poMB  cf  trader  it  seems  to  resuk  tcoiak  the  ^ry  digect 
jaf  their  being  40  iacoipoaatad,  that  they  idiOidd  have 
fMMMor  to  adoqit  laUs  or  issae  pvonuMory  ixiles^  it 
wiMild  fa^  in^KiHible  ibr  either  of  Aese  oompBiiieB  to 
|[Q  OB  without  aocqptiBg  hlBs*  In  Ae  case  t>f  Slant  v. 
SHk  Jfighgaie  JnAnt^  Compmf^  {ai  the  Coart  oi 
Commoa  Pleaa  tBeeaaed  lo  think^  that  nnlew  ei|>iato 
authority  was  given  by  ftbe  act  eataUiabii^  the  com- 
pany, to  make  promissory  notes  eo  nomine,  a  corpor- 
ation could  aot  bkid  itastf  ^^Xftt  ky  do^.  Now 
Ib^ce  is  noAiag  in 'the  act  of  parliaBieat  estahlisbiag 
jthss  coaqpttny,  which  aiiAoriaes  Ihem  to  hind  them- 
a^Ivei^  eaeept  hy  deed  The  company,  toe^  ^we»  Mt 
created  Av  the  purposes  of  tmd^  but  aier^.to  cany 
on  the  buah^ess  of  s^pplyiaf  Ihe  idbabiUmts  erf* a|Nr- 
(jkcular  place  with  waAar-  Now  it  cannot  be  neamamy, 
far  thi^  pvarpg>8f^  that  they  sboaU  become  the  ndrnfs 
of  promisfory  notes  mt  the  acaeptow  vi  fat)b  of  ea:- 
change.  A4,  than|f<W0^  the  nature  of  the  bissiaeal  ia 
which  they  axe  ^ffgag^i  does'  not  imae  a  jaoceasaiy 
'impliGaUoi),  that  they  sboald  hava  Ibe  power  to  accept 
bills  \  and  as  mo  authority  j»  expressly  given  by  the 
net  of  parliament  for  idiatpurposelamof  opinioi^  on 
thia  hitter  ground  ialso^  that  this  action  camiot  be 

Judgmept  for  Jhbadmti^ 

(a)  5  Taunt.  792. 


IN  t«$  So^rfom  XkuA  m  GBORQffi  III.  la 

Vak  Sakdau  dg-tfifi^rCoMhit  and  Another.  •     ikturday, 

T^^LAIMTtON  UdMd,  tbA  in^xiinldelnttion  dia  by  the  49  6.2k 

ffeintfi^  fiir  tie  vtooiftmodatiaii,  and  at  the  re^  certifi^dra* 

qwH^fdrfemlMta,  ^imld  ttceopt  a  certain  bill  of  ex*  ^i;;;c^'<^];to 

cfapilgiSilraMrnbyliiedeflmdft^  SJJS^^ 

definAuiti  l*«qiiiMl  «ddiitt$  four  mondib  after  tte  surety  for  tiie 

.  recoreryof 

dM»  iBttM^    to   pay  td   the   order   of  dtofendaiM  money  paidin 
YMXii  U.  Ml;  «iid  would  4kliv«r^  the  name  io  ac-  ori^^!lfdebt»  ^ 
oepied  €6  deftiidMi^  m  ovder  tiM  defibiiaiftft  nigbt  ^^"^^et^ 
QMDtUbe  iffe  eaifae  ibr  tfaeirowii  ^seand  bandit,  de-  >;;«i"»t2«i <!•- 

^  ^  xnage  accruing 

fiwinwli  gadaitedk  to  ipeoirkk^him  monei  for  die  pm^  ^''»>n  «!>«  »<«>- 

peyment  by  the 

inbC^iffttM^aaidMlofttK^nge^  when  the  sanied^^  bankrupt  or  the 
hBtoiaa«dae  and  payable.  Ittben  staled,  tkat  plain*  ^^dutf![nd 
tiff<*did  hooepi  the  Mil,  mk  4^er  it  «o  aeoepied  ^T^^^ 
t&hba'driAiiAaKtB ;  ^ad  d^cddiouj^h  tbeUttiwaa  flMgp^  ^n^^iT""^ 
tittted  %<dr<  iidiaaw  ^for  tbair  oani:iBse,itBd;ka8  llolK  broughtanac- 

tion  ugafmy^ 

Mee-bedebae'dae'inKl  payabb^  yetthatddefeariantudid  thedmwer.wbo 
natp»<l««fe4eiil»oiiey,  ini^MaaeqaettoaiirfiarecV  jdiiin*.  |S2^^t!^or 
tit' iM8.M««<)^  file  h^det^dfl^  huL^^Tftl^ 

fi^'fMQrMlL  (br 'Ae-H^dsMs  ^anaittidti,  fifnd'to  give^i  ^j^'j^^' 
dagjfc^Wiil; %Mlie ^iMuMt  of  «ftt(fli bSi ;  and  Ikilt Mfhentba  whereby  he  had . 
flioai^iKiMlie'dae,  b^^mitaa^^iged 'to<>«iUi4dBe«ata  cxMofanM- 
aadMMPtttilfrmiiAlBf'fiillfeMilrA^  ^^A"^ 

df  ^fmMHi^  #^ '  iMitiis  4rf  pajnng  thMnOflejr^ne  fw»  5^*J^^"  *• 
dlft'blil;  byt^ttM|'«M^r^  ld^iltiff4fa0k^tlik  onlybe^  "^^"^^ 

^^'^^mt^^^i^^^i!^!^  certificate  waa 

4ftx}9qr'^^nd)'  aildlWfb  IbclHi  ^^^^  ^ba^"" 

ch\mto^tittit5«  and  crtdk,  and  grcaityfWhmfflW,  %3^ 
tMttbn  tSPfakMivfiig^been  dbH^  to'sdliand'^ipo^  tM* 
Us'tniid'Whitrf;^ 

*  Thii  caw  wt8  argued  at  SerjeanU*  Inn^ 

Plea, 


Couin. 
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1819.  Flea,  after  stating  the  trading  of  defendants,  the 

"■~~  petitioning  creditor's  debt,  the  issuing  of  a  com- 
agaifui  mission,  under  which  they  were  declared  bankrupts, 
their  surrender  on  the  27ih  Januaty^  1816,  and  the 
obtaining  of  their  certificate  on  the  19th  Jiibf  foUowfaigy 
which  was  duly  allowed  by  the  Lord  Chancdlory  stated, 
that  before  the  issuing  of  the  oommission,  and  before 
the  defendants  had  committed  any  act  of  baidkruptcy, 
the  plaintiff  had  become  liable  for  a  debt  dfthe  defend- 
ants, upon  the  bill,  of  exchange  in  the  dedaration 
mentioned^  which  had  been  drawn  by  the  defisndapfes 
and  accepted  by  the  plaintiff  for  thar  accommodation ; 
and  that,  such  bill  had  been  nq^tiated  by  the  defend- 
ants, and  at  the  time  of  the  issuing  of  the  comnfussion 
remained  in  the  hands  of  their  creditors ;  and  that  be- 
fore any  dividend  was  made  under  the  commission,  the 
plaintiff  bdng  so  liable  after  the  issuing  of  the  com- 
mission, paid  the  debt  for  which  he  was  so  liable  to  the 
hdder  of  the  bill;  and  that  the  creditor,  who  had  not 
proved  his  debt  under  the  commission,  might  receive 
under  the  commission  a  dividend  in  proportion  to  his 
ddbt,  without  disturbing  any  dividends  already  made. 
To  this  plea  the  plaintiff  demurred,  and  assigned  for 
cause,  that  it  did  not  appear  that  the  causes  of  action 
in  the  declaration  mentioned  were  debts  proveaUe  by 
the  plaintifl^  as  a  creditor  of  the  defendant  under  his 
commission ;  and  also  that  it  did  not  appear,  the  causes 
of  action  being  uncertain  and  unliquidated,  that  the 
damages  could  have  been  proved  under  the  commissibn. 
Hie  defendant  joined  in  demurrer,  and  the  Court  of 
Common  Pleas,  after  argmnent,  gave  judgment  for  the, 
defendants.  A  writ  of  error  was  then  sued  out,  and 
the  plaintiff  in  error  asssigned  for  error  the  same 

causes 
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cauws  as.  vtne  aflsigiied  below  on  tlie  demurrer.    The        1819* 
cise  V18  argued .  before  this   term,  at  ihe  sittingB  at     y^TsIiiLw 
Serjttmti  Inn^  by 


CoEtan. 


¥.  PMotkf  for  the  plainliifiP  m  error:    This  action  is 
brou^t,  not  to  recover  the  money  pud  on  die  bill,  but 
for  the  consequential  injury  arising  to  the  plaintiff  froQi 
his  not  hamig  been  provided  with  funds  to  pay  the 
bill  when  due^  and  the  damages  are  the  costs  incurred 
in  defending  an  action,  and  the  Ibss  sustainied  by  plain- 
tiff's having  been  compelled  to  sell  an  estate^  in  order 
to  raise  money  to  pay  the  bill.    Those  damages  are 
wnKquidafi'di  and,  oonseqvently,  were  not  capable  of 
piooC  under  the  commission.   The  49  G.  S.  r.  121.  s.  8. 
eoablsa  a  surety,  or  person  liable  for  the  debt  of  die 
bankrupt,  who  has  paid  the  debt  after  issuing  the  com- 
mission, to  proveliis  demand,  in  respect  of  any  payment 
made  on  account  of  snch  debt.     That  act,  diere* 
fore,  would  only  enable  the  plaintiff  to  prove  his  debt 
for  the  amount  of  die  bill,  which  forms  no  part  of  die 
sulgect  of  this  action.    Where  a  loan  of  money  is  ge- 
neral, ^he  damage  resulting  from  the  non-payment  is 
merely  the  principal  and  interest ;  but  where  there  is 
an  eqpress  undertaking  to  pay  on  the  happening  of  ^ 
pardoolar  evmit,  or  at  a  particular  time,  the  non-pay* 
ment  of  the  money,  according  to  the  contract,  may 
produce  to  the  lender  damages  much  beyond  the  prin- 
cipal and  interest :  if  the  lender  be  a  trader,  it  may 
prove  ruinons  to  his  credit.    ^Fhere  is  no  distinction  in 
pCHUt  of  principle  between  a  contract  to  provide  money 
at  ft  given  time^  and  a  contract  to  provide  goods.    In 
the  latter  caae^  the  damages  are  usually  measured  by 
the  difference  of  price,  but  that  is  not  always  the  fair 


measure 
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VamB^woMj 


Ifiia.       9ae|tsui:e  ei  the  dttrim^:  £^  if  k  Tpnfy  ontfMtia|f4w 

proyide  government  with  those  good^  tod'^h^  deft iili 
to  pay  a  sum  of  moneys  by  way  of  stipulated  damages, 
the  daiBag«!$  for.  the  bffe^tJhi  of  a  taombtait  MA  Siai 
la^ht  be-cb-eKtMMye  with  Us  liabiUtyi  toi  goffemmeiHv- 
fffid  it  could  not  be  eontanded^  i&  dadnsoK^*  that! thai 
cdi^s^^ential  dami^.  coohi.  far  the  iuji^Bel  |>£  .(nreof 
under  a  owupiasionof  bankntpti:  ht\Steiakn:WilMMhi 
timuMi(a\  the <}oi]«i iieU»  tiMt  Ihe non^r {Mlidtly'tfad 
•c^4pt9ff  pf  Ml.  Mxifeunodiitidn  hill  wght  hie  firaVMk 
uder  a  xArianianoii  agaioit  ihe  dm^ivr,  hot  itfhe^Ktioii 
^f6  Was  J^ecH^ht  wievti|riD  Monveif.lAie  ^taMriqi^  Mi 
not  mff  tonsHqkai^I  damage  fiw  tbe-JMMpter  cia({ 
hcfpggprdvided^wMl  feUUito  piqp<tl»b)iL9ibeir  daib     . 

iWihv  oesttri.  By  ihe'  4MSU^  te.^9±i  a.  ^  it » 
aeaoitd,  that  iXeradby  fieieDn!  shiil:  besunety  >fiHV 
odieliAUe  «ir  anyidJttiof.UieitedLSiipl^ijit  diaUohi^ 
farirfaiifliraiiok  aunotji^iOFfwrsbh:  hdhl^ifftedutt  havd 
paid  itfae  vdriDt;  'aUulugh  dht  the  eMiniisifbiK  imJAd^ 
I*  pnove  he  .denMlid  inire^peotof:  aypaynnibt 
fill  secgteattif  sooh  ddbt^  'as.  aijdbbtaoukr^ 
^cf|^  notwithfliUlndiDg:  sitdi^  persim  ma^  have  iMsenia 
avtetyr^ir  iuble  Stk  the  deblrof.  ik^haiilmrU^itAattm 
aetrof .faankraptegr  had  been  .eeiam^ted  hyoitichifaanby 
rttp($  abd  thn  lit  gocB  an  iefStatr^  tfatroyetjf^fhMn 
wha^haatitMaieed  ^loMiaeia  Aonidihe  ^^j^^^^yt 
ef  mHiiitmtidB  ^at  lhe^:sttit.df  cneiyipcttaB^hsiiag  .so 
patd^Yoribefi^  attiabhd  toiipwe^B^-iwilhfiijgBid  Jte^.his 
dibt  .ih  nmptot  uof;  stic}i  <«ilwQrahip  or  IhMftf,  /in  like 

4b}.  lafioie,  42T. 

13  manner 
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4muinar  as  if  each  person  had  been  a  creditor  before        1819. 


VanSjlvbao 


the  bankmptcy.  Now  the  certificate  of  the  bankrupt, 
4o  which  some  portion  of  the  creditors  (who  ore  em-  against 
poweced  to  bind  the  whole)  are  parties,  operates  as 
«  stalQtory  release;  and  the  statute  having  directed 
that  the  certificate^  in  this  case,  should  be  a  dis« 
ckaige  of  all  demands  at  the  suit  of  the  surety,  with  . 
respect  to  his  debt,  it  may  be  here  considered  as 
a  release  of  ail  demands  with  respect  to  the  debt.  In 
Skeppard's  Touchstofte^  SS8.,  it  is  laid  down,  that  a  re^ 
lease  of  all  demands  releases  all  manner  of  actions  real 
and  personal,  debts  and  duties.  By  this  statutory  re« 
lease,  therefore^  all  actions  and  duties  in  respect  of  the 
debt  are  released,  and^  consequently,  the  action  resulting 
to  the  plaintiff  from  the  defendant's  breach  of  duty,  in 
not  providing  him  with  funds  to  \yay  the  bill  when  due, 
is  also  released.  The  case  of  Wood  v.  Dodgson  is  an 
authority  expressly  in  point.  There  Wood  and  Dodg* 
son  (a),  having  been  partners,  dissolved  their  partner* 
ship  by  deed,  and  Dodgson  covenanted  to  pay  all  the 
partnersliip  debts.  After  this  Wood  was  sued  by  the 
holder  of  a  bill  of  exchange,  accepted  by  the  partner* 
«hip,  and  he  paid  a  sum  of  money  for  principal,  interest, 
and  costSj  and  then  brought  an  action  of  covenant 
against  Dodgson,  to  recover  the  sum  so  paid.  The  de- 
fendant there  pleaded  his  bankruptcy  specially,  and 
this  Court  held,  that  his  certificate  was  a  bar  to  the 
action.     He  was  then  stopped  by  the  Court. 

Abbott  C  J.    That  is  quite  decisive  of  this  case. 
Here  the  principal  ground  and  cause  of  action,  suppos" 

(a)  2  J/.  4^  &  195. 

Vol.111.  C  ing 
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1919.  hlg  thd  Mmtt4^0.3.  hM  never  passed,  istbtrt» 
ebvcry  of  n  6dm  of  rmmy  |)frid  6y  the  phMliff  As 
.nccefjtor  tipon  the  billi  und  if  im  actkm  bud 
bronght^  he  might  not  otily  have  re<5»v^i*ed  thai 
hejr^  btit,  perbaj^s,  also  the  apdctal  damage  which  he  had 
iBCurred,  iii  ord^r  to  raise  iaoney  to  pay  the  bill*  Tfaiit 
damage*  however,  could  only  have  been  reOovdred  mMt 
acc^ofy  to  the  principal  debt;  thta  k  a  Mvel  atlesipt 
td  sepdrhte  the  accessory  fronl  the  prhk^lial  (  and  k 
seems  to  me^  that,  in  pmntof  law,  that  cannot  be  doae. 
If  we  were  to  give  efiect  to  this  action,  we  should,  ia  a 
great  measure^  defeat  the  object  of  this  veiy  benefloial 
^stetilt^  which  was  intended  to  reKteve  the  btaiknifit 
frdnfi  all  chums  of  the  sttrety^  arising  out  of  Ibe^viginfd 
debt 

Bayley  J.  I  am  of  the  same  opinion.  IF  the  shifute 
of  tlhe  49  (y.  3.  had  never  passed,  if  the  plaintiff  hacl 
been  arrested  upon  the  bill,  and  in  order  to  pay  it  he 
had  sold  his  estate  at  a  loss,  he  could  not  then  have 
brought  two  separate  actions,  first  for  the  money  which 
he  had  paid,  and  sccotidly,  for  the  special  damage  whicli 
he  had  sustained  by  the  sale  of  the  estate.  The  plain- 
tiff here  is  a  surety;  now  the  49  G.  6.  enables  the 
surety  to  prove  his  demand  in  respect  of  such  payment, 
as  a  debt  under  the  commission ;  and  then  it  enacts, 
that  the  bankrupt  shall  be  discharged  of  all  demands 
at  the  suit  of  the  surety,  in  regard  to  his  debt,  in  re- 
spect of  such  suretyship;  now  it  seems  to  me,  that 
under  this  clause  of  the  act,  the  certificate  is  a  bar  not 
only  to  any  claim  for  the  money  which  constituted  the 
original  debt,  but  a  bar  also  to  any  demand  for  acces- 
sory injuries  arising  out  of  the  debt,  and  which  acces- 
sory injuries  could  only  he  the   subject  of  the  same 

'action 
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•VahSambj^ 


imight  ky  thp  plftinlji?  to  ^ecpv^r  ibe  moo^y.  IB  19. 
te  W  J^^'J'S^^^  ^^P  ^^aiute  nifjc^s  the  certificate  uo|; 
ciilJy  a  b»r  to  th^  prM&CApid  d^bt,  but  aUo  to  any  jcaBS»>^ 
queotidi  daiiiage  arising  from  thtut  debt  not  havuic 
bom  diily  paid*  tf  lbJ9  w(«e  oat  the  proper  con<- 
junction  of  the  statute,  I  camwl  ^  why  any  creditor 
jyf  a  banjcmpt  9»bBoqueot)y  tptht  6  p.  2.,  who  bad 
incisxed  special  di^age^  in  consoquence  of  having  haen 
fmstedy  or  of  having  been  bound  to  pay  costs,  should 
nor  have  brought  ao  action  for  suob  (;on8equential  in- 
jury :  hot  ]|0  such  action  was  ever  heard  of;  and  with 
re^>ect  to  costs  it  has  been  decided,  that  they  are  in  the 
nature  of  an  accessory,  and  that  when  the  right  to  the 
{VMidpal  is  basredy  the  right  to  the  accessory  is  barred 
ako.  (a)  if  that  be  so,  there  does  not  seem  to  be  any 
distiiiotioR  in  principle  between  an  arrest  which  is  a  re- 
atrmi^  on  die  person,  and  the  payment  of  costs,  whidi 
is  a  restrl^nt  4>nitbe  purse.  I  t^ink  tliat  this  declaration 
att^mp^  to  sever  that  which  is  not  severable  in  point 
of  law,  and  I  tlikik,  thorefere,  that  tlie  judgment  of  the 
Court  of  Common  JPteas  ought  to  be  affirmed. 

HoL«OYD  J.  I  am  of  the  same  opinion.  Where  -tlie 
right  to  the  principal  debt  is  barred  by  statute,  the 
right  to  damages,  which  are  accessory  to  and  conse- 
quential on  that  principal  debt,  is  also  barred.  Tlie 
obligation  entered  into  by  the  defendant,  as  stated  in 
Ais  declaration,  was  to  provide  the  plain trff  with 
money  to  pay  the  bill  when  it  became  due,  and  if  tlie 
defendant  had  not  become  bankrupt,  the  plaintiff  might 
have  brought  his  action  to  recover  this  money.  I'he 
d^endant   having    become  bankrupt,   the    remedy  is 

(fl)  See  Philips  v.  Broun,  6  T.  R.  282.  Scott  v.  AnUn-ote,  2 M,  ^  S.  526. 

C  2  changed 
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18f9.  changed  hy  tlie  49  G.  3.  c.  12i«  s.  8.  That  stetirtr 
deprives  the  plaintiff  of  hia  remedy  by  action^  and  aw- 

aiainn  .  -thorizes  him  to  prove  his  demand  in  respect  of  any 
payment  made  on  account  of  the  debt  under  the  com- 
mission,  and  it  protects  the  defendant  from  all  demands 
at  the  suit  of  the  plaintiff  with  regard  to  his  debt. 
Now  I  am  of  opinion,  that  when  the  remedy  at  la(w  is 
taken  away  for  the  non-paymont  of  the  money,  it  ia 
also  taken  away  as  to  any  consequential  damage  arising 
from  such  non-payment*  I  therefi>re  think,  that  this 
action  is  not  maintainable,  and  that  the  judgment  shoulil 
be  affirmed*. 

^  Best  J.  I  entirely  concur  in  the  opinion  delivered  by 

my  Lord  and  my  Brothers.  I  think  that  the  certificate 
operate  as  a  release  of  the  debt,  and  of  all  demands 
arising  out  of  that  debt,  and  it  would  be  absurd,  that 
when  tfie  debt  itsdf  is  released,  the  consequential  da- 
mage resulting  from  it  should  remain  a  charge  upoii 
the  bankrupt;  if  we  were  so  to  hold,  we  should  de- 
prive the  bankrupt  of  one  of  the  great  advantages  id* 
tended  to  be  conferred  on  him  by  the  legislature. 
'  Where  money  is  to  be  repaid  at  a  specified  time, 
the  lender  of  the  money  may  frequently  be  damnified 
much  beyond  the  extent  of  the  principal  and  interest, 
and  the  borrower  may,  consequently,  be  liable  for 
special  damage.  Now  if  the  certificate  did  not  operate 
as  a  bar  against  such  a  demand,  there  would  have  been 
frequent  instances  of  actions  of  this  nature.  No  in* 
stance,  however,  has  been  mentioned,  in  which  such  an 
action  has  been  brought,  and  that,  of  itself,  affords 
the  strongest  argument  against  the  present  claim, 
^pon  the  wholes  I  am  of  opinion,  that  this  action  is  not 

main- 
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naintainabl^  and  that  the  judgment  of  the  Court  of 
Common  Pleas  should  be  affirmed. 

f  Judgment  affirmed*.       agahat. 

CottMMM, 

Netherton  against  Ward,  (a)  *Sl^Sli-  6th. 

^^RESPASS  for  taking  plaintiff's  goods :   plea,  not  A  tcn^bMnc 

guilty.     At  the  trial  before  Graham  Baron,  at  the  kinv's  doek- 

Spring  assizes,  1818,  for  the  county  of  Surrey^  a  verdict  .benefiTfiw 

was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  ^  ^^^^ 

Court  upon  the  following  case :  occupied  by  «i 

officer  of  go- 

The  trespass  complained  of  was  the  taking  of  the  ▼emment,  who 
goods  of  the  plaintiff  by  the  defendant,  as  a  distress-  for  n^e  to  be 
non-payment  of  a  rate  made  by  the  commissioners  of  "***^  ^ 
sewers,  for  the  limits  extending  from  East  Moulsey  in 
Sumy  to  RavenAorne  in  Kent^  under  whose  authority 
the  defendant  acted.  The  plaintiff  was  assgssed  In 
cfae  som  of  8/.,  as  upon  a  rental  of  602.,  in  respect  of  a 
messuage  or  tenement  in  his  Majes^'s  dock-yard  in 
Deptfrrd^  in  the  ^county  of  Kent^  of  which  messuage  or 
tenement  the  plaintiff  then  was,  and  still  is  the  occupier, 
solely  by  virtue  of  the  office  of  clerk  of  the  survey  of 
the  said  dock-yarc^  where  he  resided,  and  still  resides, 
with  his  family  and  servants,  not  pajring  any  rent  for 
the  same ;  nor  can  he  occupy  it  longer  than  during 
the  time  of  his  holding  such  office,  from  which  he  may 
be  removed  at  his  Majesty's  pleasure,  at  any  time. 
The  whole  of  tlie  yard  is  within  the  district  of  Ohwrch 
Marsh  Skdce^  and  the  sluice  and  district  are  within  the 
jurisdiction  of  the  above  commissioners.  The  dock- 
yard is  principally  drained  by  sewers,  which  are  made 
and  maintained  at  the  expense  of  the  crown ;  but  the 

(a)  This  case  wie  aigued  at  Serftanit*  Imu 

C  3  dock- 
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Ihltf..       fRxSLi^ftLM  in  ^ifti\,  iis  Vtreli  Us  ttie  house  ot  (he  plsiti- 
^-  tiff,  derive  a  benefit  from  inc  public  sewers,  which  &t*6 

drmiur        -onder  the  directiori  and  management  of  the  commis-* 
sioners.    The  whole  of  the  dock-yard,  and  the  messuage 
or  tenement  in  respect  of  which  the  rate  wscs  made,  as 
well  as  all  the  buildings  and  offices  in  such  dock-yard, 
^  are  the  property  of  his  Majesty.     No  rent,  profit^  of 

eiDolument,  or  advantage  whatsoever,  is  derived  to  his 
M^esty  from  the  dock-yard,  or  any  of  the  buildings  or 
offices  therein,   other  than    the  use  which    is   tnade 
I      of  the  same  for  the  public  office.   The  plaintiff  was  as* 
6e6s^  by  the  rate  in  question^  aceordir^  to  the  yearly 
..    value  of  the  messuage  or  tenement ;    and  ^le  commis- 
sioners   are    authorised    by   certain    local  acts,    viz* 
49  G.  3.,  50  G.  S^  and  the  53  G.  3«,  to  make  a  general 
and  equal  pound  rate,  upon  all  and  every  person  or 
persons  who  did  or  should  inhabit    or  occupy  any 
house,  building,  tenement,  or  hereditament  whatsoever^ 
within  the  aforesaid  district,   according  to  the  yearly 
value  of  each  and  every  such  house,  building,  tene- 
t  ment,  or    hereditament;    and  in  pursuance  of  such 

authority  they  made  the  rate  in  question,  if  the  plaintiff 
was  by  them  assessable,  in  respect  of  the  m^suage  or 
tenement.  It  was  th^i  stated,  that  pr6|per  st^s  hlul 
bcten  takeA^  on  the  pait  of  the  commissioners,  to  «il^ 
thorise  the  distresfi  on  the  defendant's  go<>ds ;  and  Bkt^ 
that  proper  steps  had  been  tak^n,  oh  the  part  of  th^ 
plairrtifl^  in  order  t6  the  bringing  of  the  present  action. 
If  the  Court  should  be  of  opinion,  that  the  plaintiff  wcs 
not  liable  to  be  asdes^d  to  the  rSate,  the  verdict  #a8  16 
ilaad ;  if  the  Court  should  be  of  a  contrary  t^inidn^  a 
nbnsutt  ^^as  to  be  Entered. 

Javis, 
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tftrw,  6ur  tke  pbiattf.    Tliif  property  ii  not  rait-        UBi9» 
ahie  to  tht  ficwers,   baog  in  the  possMsion  of  the       *' 
imwt  iMpducifig  no  profit,  and  whdly  dedifsnted  la        ^^>^ 
pdUic  puipoMs.     Tbft  potseMioiM  of  tbc  cuoii^  U0 
BOC    f«l6ftble  to  the  poor.    Lord  Amkent  y.  Locd. 
Smnen  {a),  BdcemM  v.  iVrnggr  (i),    ^0^4^  v.  Co]m«- 
Jom'*  {c)     By  Ae  €3  ^.  8.  c.  5.,   the  4e«er  jrate  fn 
]0ipofled  on  Ae  la^Hord,  and  not  on  the  occupier.    U 
is  a  generid  mle,  howeirer,  that  die  king  is  not  lo  km 
barred  of  a  right  or  privila^  }^  general  words  in  an  aiat 
rfpariiameRt;   he  muBt  be  eq^presdy  named  ferthat 
pMppoee.  {d)   The  0th  aeotion  of  the  stfil.  SS  If.  B.  c.  5. 
enacts.  That  the  4aw8,  ordinanceB,  ^nddecreea  of  tha 
commissioners,   shall  bind  the  lands  of  his  Majesty; 
but  4he  8iat««<c4^».6.  c.8^  vhich  irae  99m^  ui 
fotlSierance  of  tlia  objeots  of  the  ^tat.  H.  %^  restr^n^ 
theopctttioH  of  that  cUHwe  to  lands  of  hia  M^)esty  j» 
possession  of  his  tenants,  and  thereby  yielding  a  pjoofit : 
tt  pEovides,  4b«t  all  money  'thereafter  4b  i>e  sated  aad 
t«€d,  ^y  vktiie  of  the  commission  of  severs  upon  tba 
lands  of  His  Majesty,  shafl  be  levied  by  distcess ;  aoA 
*at  an  bills  of  acquittance,  signed  by4he  collectors,  shaU 
4)e  a  sufficient  dischearge  to  the  ^tenants,  &nners,  and 
occupiew  of  *e  same  groimds  so  to  be  charged  ibrihe 
sum  wherewidi  their  grounds^all  he  <jharged,  as  also^ 
sufficient  warrant  to  the  ttng's  officers  for  the  alkmanoe 
to  siidi  tenants,  farmers,  or  occupiers,  for  4he  same. 
The  remedy  by  distress  is  not  applicable  ^o  lands  in^ilie 
actual  possession  of  the  king;  md  this  dause^if  the 
statute,  whicih  is  explanatory  of  the  23  H.  8.  c.  5.,  evi- 
dently pontemplates  such  lands  only  of  the  king  as  are 
ip  the  possession  0/  his  tenants  ^iddin^  a  profitr    By 

(fl)  2r.Jl.572.  (6)4r.Jl.6. 

(c)  5  JM.42V.  199.  (d)  rhiuL  S40. 

C4  the  • 
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1819.  the  49  6.3.  c.  183.,  which  is  a  local  net  applicable  to 
""■        the  district  where  these  premises  are  situate,   the  com- 

againu  iiiissioners  are  authorised  to  impose  an  equal  pound 
rate  upon  all  persons  who  inhabit  or  occupy  any  land, 
house,  &c.  within  the  district;  and  by  sect.  85.  the  rate 
may  be  imposed  either  upon  the  tenant  or  occupier,  or 
upon  the  landlord ;  and  by  sect  36.  the  rates  paid  by 
the  tenant  are  to  be  reimbursed  by  the  landlord,  by 
deduction  from  the  rent  or  otherwise.  This  act,  how- 
ever, cannot  apply  to  the  present  case,  inasmuch  as  the 
king  is  not  therein  expressly  named ;  and  there  being 
no  rent  payable,  the  tenant  could  not  deduct  the  rate^ 
nor  could  he  compel  the  crown  to  reimburse  it. 

PkUtj  contra.  This  property  produces  a  profit  to 
the  crown,  and  is  tlierefore  rateable.  It  is  true  that 
the  occupier  does  not  pay  any  rent;  but  he  gives  his 
services  in  lieu  of  rent,  and  the  privilege  of  inhabiting 
this  house  goes  in  deduction  of  his  salary.  By  the 
Stat,  of  23  H.  8.  c.  5.  the  lands  of  the  king  are  expressly 
bound  by  the  ordinances  and  decrees  of  the  commis- 
sioners. The  Stat,  of  the  3  &  4  Edw^  6.  does  not 
restrain  the  operation  of  the  former  statute ;  it  provides 
only  for  particular  cases  of  lands  of  the  king  whose 
tenants  pay  rent,  leaving  all  other  cases  as  they  stood 
before;  and  if  the  amount  of  the  rate  exceeded  the 
rent,  the  lands  would  still  be  liable  to  be  rated,  and 
that  rate  might  be  levied  by  distress  on  the  tenant; 
fac  cited  Whitley  v.  FawsetL  (a) 

Abbott  C.  J«  I  am  of  opinion,  that  the  plaintifl^  as 
ibe  occupier  of  the  messuage  in  question,  was  liable  to 
this  rate.     It  seems  to  me,   that  the  question  entirely 

depends 
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depends  on  the  conBtructton  of  the  two  statutes  which  1810. 
have  been  referred  to  in  argament,  viz.  that  of  the 
Sd  H.  8.,  as  ocHinected  with  and  explained  by  the 
3&4£(faL6.  Now,  thestetuteofff.  8.  wasmadeto 
remedy  a  great  public  inconvenience,  and  to  introduce 
a  great  public  benefit.  It  enables  his  Majesty  to  issue 
a  commission  in  a  certain  form  therein  mentioned,  by 
which^  among  other  powers  given  to  the  commissioners, 
was  one  *'  to  enquire  where  defaults  or  annoyances 
be,  through  whose  default  the  hurts  and  damages 
have  happened,  and  who  hath  or  holdeth  any  lands 
or  tenements,  or  common  of  pasture,  or  profit  of 
fishing  or  hath  or  may  have  any  hurt,  loss,  or  disad*- 
vantage^  by  any  manner  or  means,  in  the  said  places, 
9B  well  near  to  the  said  dangers,  lets,  and  impedi- 
ments, as  inhabiting  or  dwelling  thereabouts,  by  the 
said  walls,  &c.  and  other  the  said  impediments  and 
annoyances,  and  all  those  persons,  and  every  of  them, 
to  tax,  discharge^  distrain,  and  punish,  as  well  within 
the  metes,,  limits,  and  bounds  of  old  time  accustomed,  or 
elsewhere  within  the  realm  QLEr^landy  after  the  quan* 
tity  of  their  lands,  tenements,  and  rents,  by  the  number 
of  acres  and  purchase^  after  the  rat&of  every  person's 
portion,  tenure^  or  profit.'*  Now,  it  may  be  said, 
that  if  the  act.  contained  nothing  more,  the  lands  of  his 
Majes^  appropriated  to  the  public  service  would  not 
be  liable  to  this  rate;  but  by  the  7th  section  it  is 
enacted,  '^  That  the  commissioners  shall  have  power 
and  authority  to  make  laws,  ordinances,  and  decrees;'' 
then  the  8th  section  provides,  <'  That  if  any  persons 
assessed  to  any  lot  or  charge  for  any  lands,  &c.  do  no^ 
pay  the  said  lot  or  charge^  the  commissioners  may 
decree  and  ordain  the  said  lands  or  tenements  to  any. 
per^n  or  persons,  for  any  term  or  terms  of  life  or  fee 

simple  ^^ 
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iai9,  fimple;"  and  then  comes  the  9th  sactiw»  by  which  U  in 
prDvidttl)  '^Thet  thecame  faiws,  ordinracesi  and  decr««m 
to  be  niadft  and  ordabed  bjr  the  oomoiissionenf}  ihali 

^^^^'  bind  as  wcU  the  lands,  tcoMinfiKKtSy  and  heraditemQn^ 
af  the  Uag,  oarsorercignhird,  asalledier  peisoos  and 
tlicir  iiiein,  for  sech  tiienr  interest  as  tbey  shall  fiutiina 
lo  hav«5  4M-  may  liaise,  in  my  kads,  tanements,  or  faaro* 
ditnsients,  or  either  casml  profit,  advaatags,  or  coombo- 
tKty,  M4iatsoever  ilief  be,  wheveunto  the  said  hnrs, 
tyidimnces,  and  decrees  shall  aaywise  extead."  Theve 
fe,  therefore,  m  ike  ^th  section  an  express  enactaieBt 
that  the  lands,  tenements,  and  hereditaments  of  the 
Icing  shall  "be  strtject  to  the  laws,  ordinances,  and 
decrees  to  be  made  and  ordained  by  these  comnis" 
^  SToners.  It  nright,  iiow^rer,  -have  been  doiAtfol,  under 
this  clause,  wliether  the  comraissioners  could  dis- 
train  on  the  lands  df  the  king  to  enforce  the  payment 
xif  itiis  rate,  and  to  remorre  any  doubt  on  this  sub- 
ject; and  in  furtherance  of  the  objects  of  the  statute 
dffy.'S.,  the  Stat  5  &  4  Edw.  <5.  was  made^  by  which  it 
was  enacted,  ^*  That  aU  scots,  lots,  and  sums  of  money, 
liercafter  to  be  rated  and  taxed  by  Tirtue  of  such 
t^onmrission  df  sewers,  upon  any  the  lands,  &c.  of  our 
<S0Tereign  lord  the  king,  for  any  manner  or  thing  con- 
cerning the  artides  of  "die  said  commission  of  sewers, 
draH  be  levied  by  distross  *  Now,  that  undoubtedly  is 
%  general  legtslatiTe  direction,  that  a  distress  for  these 
ttftes^might  be  taken  upon  the  lands  of  the  king.  It  has 
been  argued,  however,  that  these  words  are  restrained 
•by  those  which  follow;  for  (he  statute'  goes  on  to  sigr» 
that  all  bills  of  acquittance  signed  by  ^e  c6llector  or 
receiver  shall  *be  a  sulRcMbt  discharge  to  the  tenants, 
fiirmers,  and  occupiers  of  the  same  grounds  so  to  be 
t^rged  Tor  the  said  sum  wherewith  their  grounds  diall 
6  ba 


Wm»^ 
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lie  R>  ehurj^d,  as  idso  a  ^afficient  warmnt  to  ail  1619« 
M:«t1%ra  Mtd  oth^r  ^cen  of  our  lord  the  king^  for 
ihk  M9w9h€e  «^  Mdi  t^ntot^  fermef ,  at  tKXmpiet^  ht 
tltefHttl^  I  cannot  «ay,  a<;cordiiig  to  any  raaBOOkbie 
cNtechictton  of  the  act  of  |>arltaiii«iit)  that  this  sedMid 
pttK  M*  t^  4)detion  is  to  be  considered  as  rcfst»aiftin|;  Che 
«8eiM;  ^the  first,  mi  as  to  con^ne  the  power  of  dntrtss 
to  snch  landii  only  M  Were  iti  the  (>0sseB9ioti  '^f  di« 
Idi^  teMiits:  it  seettia  to  ino,  fiM  it  it  whoUy  «nra^ 
ftt-^ed  by  the  seccmd,  which  applies  totily  to  a  pani^ 
evdar  t;Utts  of  persotos.  For  these  ineasotis^  it  aeems  to 
me  thttt  the  plaintiff  #a8  Uabk  to  tire  fate^  and  therv 
fbt«  Uiikt  fte  judgmeht  of  nonsuit  itrnft  stsndw 

BAtiET  J.  I  thiidc  it  qaite  dewr,  that  this  pro^^ettf 
k  withift  the  M)rd8  and  i^pirit  of  the  act  of  pariiametit  i 
aild  ft  ^o^d  be  DiMst  vfijust  tf  it  wet«  not  so.  A  great 
pbMie  ^0ltpe«ise  lis  incurred,  fot  the  benefit  of  a  Whole  dja^- 
triet ;  and  hmongst  the  pixjperty  in  tlmt  district  whidi  i« 
ben^ted  is  die  dool^ysrd.  in  addition  to  tbi^  the  pet« 
SMs  th^re  testditig  toe  abo  benefited^  Me^  die  ttat«ta 
of  H.  8.  imposes  a  charge  upon  all  ptevbns  who  iliay  be 
bfiiefited  by  the  expense  which  is  so  incurred,  and  ex- 
fMHsIy  taoMH,  that  the  kiti^s  f)rOperty  AeA  loM  1>e  tex- 
^slttpuAy  whitih  ot^rwftie  it  w^ald  hftve  be66, 4M«use  liia 
CMWn  i&  hot  botffid  by  ttn  &ct  of  parlittmAK  ini)^drt«gm 
dOfge,  t»frt««tedj(t]fre»dyMtiii^  M;^IioMChi6f  jMCiee 
iMiScommeht^d  tin  the 'pit)visiofts  of  dieS&4fiAK&9 
Md  I  i^tftH^  toncvit  in  the  eKplbttatiou  i^bich  he  has 
^^mi  dtilM  st^tf  te.  9t  'hits  beeti  ttr gtred,  that  the  fr»- 
(yeity  df  ^b'lchtg  is  fttn  tci  be  iittUe,  ttitless  it  tte  in  the 
hsind^  of  li  tetiftitt  yieidihg  t^tift;  ,^  but  why  ^h»mkl  s«Mh  « 
Ifliittectitti  be  m^fde,  fer  "flic  \mA  of  ifce  iting  is  equally 
bcftfetited  by  the  txpfensfe  tocurred,  Ivhrther  it  be  in  the 

hands 
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1819.  hands  of  a  tenant,  or  whether  it  is  applied  by  the  crown 
to  public  purposes  ?  If  it  is  q>plied  by  the  crown  to 
public  purposes,  then  it  is  for  their  benefit,  and  the 
public  ought  to  pay.  Why  should  the  occupiers  of 
land  within  the  particular  district  bear  the  whole  ex- 
pense,, the  benefit  of  which  is  divided  between  them  and 
the  rest  of  the  public  ?  It  is  beneficial  to  the  public  at 
large  that  this  land  should  be  occupied  as  it  is;  and  it 
is  necessary  for  the  purpose  of  occupation,  that  sewers, 
drains,  &c.  shodd  be  niade^  to  defiray  the  expense  of 
which  these  rates  are  imposed.  As  the  whole  public 
have  a  benefit  from  this  occupation,  all  parts  of  the 
kingdom  ought  to  contribute.  If  this  exemption,  how- 
ever, was  to  be  allowed,  the  expense  will  be  defrayed, 
not  by  the  public  at  large,  but  by  the  occupiers  of  lands 
living  within  the  particular  district.  It  seems  to  me, 
therefore^  that  it  would  be  an  injustice  to  the  inhabit- 
ants of  this  district  if  the  lands  of  the  crown  applied  to 
public  purposes  were  exempt ;  and  I  therefore  think, 
that  to  whatever  purposes  such  lands  are  applied,  they 
are  equally  liable  to  this  expense,  and  therefore  that  the 
rate  should  be  levied. 

HoLBOYD  J.  I  am  also  of  opinion,  that  the  rate 
which  has  been  made  is  a  legal  and  valid  rate.  By  the 
statute  of  if.  8.  persons  who  hold  any  lands  or  pre- 
mises, are  bound  by  the  decrees  of  the  commissioners 
of  sewers.  By  the  statute  49  G.  3.  c.  183.  s.  3d.  the 
rate  is  directed  to  be  made  upon  every  person  who  may 
or  shall  occupy  or  inhabit  any  land,  house,  or  building. 
By  section  34.  the  occupier,  or  person  in  possession,  is 
liable  to  be  assessed  for  this  rate;  and  by  section  36. 
the  occupier  is  entitled  to  be  reimbursed  by  the  land- 
lord.     Now,  the  plaintifF  here  is  the  occupier  of  a 
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Iiouse^  and,  as  ttichf  h  assessable  under  this  act  of  par-  1819. 
Jiament,  unless  he  be  exempted  by  reason  of  its  being 
land  of  the  king.  It  seems  to  me,  however,  to  be 
dear,  that  by  the  9th  section  of  the  statute  H.  8.,  ex- 
plained as  it  is  by  the  3  &  4  Edw,  6.  c.  8.  s.  2.,  that  the 
lands  of  the  king  arc  expr^Iy  made  liable  to  this 
assessment ;  and  I  am  therefore  of  opinion  that  this 
rate  should  be  levied. 


Best  J.  I  am  decidedly  of  opinion,  that  the  i 
ment,  in  the  present  case,  was  legal.  The  provisions  of 
the  Stat.  H.  8.  are  founded  in  justice.  It  is  the  object 
of  that  statute  to  tax  all  persons  equally,  and  distribute 
fiurly  the  pubUc  burdens.  In  this  caise,  the  dock-yard 
is  drained  by  the  money  raised  in  the  particular  dis- 
trict ;  and  yet  it  is  contended,  that  the  property  em- 
braced within  the  ambit  of  the  dock-yard  ought  not  to 
bear  any  of  the  burdens  cast  np(Mi  the  district.  That, 
however,  would  be  moH  unjust;  it  would  be  taking  a 
burden  from  the  public  and  casting  it  upon  particular 
individuals,  in  direct  opposition  to  every  principle  of 
fidr  taxation.  It  has  been  found  hard  enough,  in  the 
case  of  poor-rates,  that  while  other  proprietors  of 
lands  are  obliged  to  maintain  the  poor,  the  lands 
in  the  immediate  occupation  of  the  crown  contribute 
nothing  towards  it,  although  the  servants  of  the  king 
who  inhabit  the  palaces  of  the  crown,  situate  on  the 
lands  of  the  crown^  frequently  bring  burdens  on  the 
pacish.  It  would  be  equally  hard,  in  this  case,  that  the 
proparty  which  derived  advantage  from  the  money 
raised  in  the  particular  district  should  ndk  contribote 
to  the  burden.  I  can  see  no  princifde  of  justice  on 
which  it  should  be  so  exempted  fifom  its  fi&ir  contriba- 
.  tioH.      The  atatuto  of  H.  %^  however,  has  expressly 

tnactedt 
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fiiir  i^oi^rA^ption  of  it  is  this :  That  if  th^  orowa  l&msi^ 
i|$  land^  tb?  mojre  convicoLent  jnode  of  raising  thW  tfi^ 
^jbidjl  b?,  not  to  apply  in  the  first  instwce  to  ^e  arow^^ 
bM  to  cimg^  the  tenwt,  4q4  ^V  the  t^papiiyt  to  4^ 
4mt  it  from  the  xeot ;  for  that  dwse  would  uypt  at  41 
apply  to  the  case  in  which  the  crowQ  had,  for  the  public 
service,  granted. a  lease  at  a  nominal  or  pepper-corn 
reo^  In  tbAt  oaae^  t^e  persjoo  holding  laiid^  of  the 
€X{fWX\f  )^4thout  payi|943at  of  rent,  j(n,^st  stand  in  the  (»iM- 
4ljppi  Qf  thp  crown,  and  fl^\^t  be  (taxed  for  ^h^  joroyy. 
Ji;t  )jtp0  bc^n  acgue^  (bgt  gre^  incpi^v^pifosice  wf>irid 
f9Up.w  ficQta  the  eqf^ffcjqg  of  the  payi^eiit  of  ihi^  fM. 
J. do  UQt  tkufia  iJh«t  Abe  xen^dy  i)y 4i«^^}e^  is  ^ppli^bie 
{^  the  jG»^  ^f  the  cBowa?,  or  tliMt  die  stores  ^;go)^v 
^c;njt  ^jie  li^b^  to  b^  takon  by  UuM^  jneai^^  bwt^lthQi^i 
ib0  king  C4UW(^  be  di^train^  a,^o,  JUi^  tc^PfiDfcs  ff^y^ 
^ud  lb#t  is  .f^pi§nt  tp  satisfy  the  $t^t^t^  ot^^ify^?. 
The  ccowp  i«  i>pt,  by  tl^Jt  st^tujie,  epiewf*  fww  Ae 
{>aj<in^^<^f  «tbi«  ^  %te,  i^Jxhough  it  b^  difiUplt  4p  ^mh»t 
jiwnedy  -tbiB  i?p4iwi^$iWQi?$  IWgbt  l)|i\»,  i»  ^Vk^  hl  qMp, 
4gwvit  itjb^  -king.  It  i^  .hpw^^r,  i^Iy  supposed,  rfosan 
j;i^cGt  f^  $b^  k^r^  land  j)i^  ^Uftioe,  lU^^t  itbece  »Quld  be 
J9if^  ^fm^ily  £)r  applying  for  asy  suidi  comedy.  Tlic 
iJWy>OTt  jit  IP  jteted  ihat  tilietkioog  ought  U>  fiay  ja  sum  of 
4l|GiMiy,ilis  ppaauttsd  Hhat  he  will  pay  dt,  and  that  it  is 
4IPt  aeammiy  to  ^nforoe  'tsbot  j^v^ent  >by  distress. 
UpflO  tlMflrlicde,  (I.4in4>f  opifiiim  ibaD  the  plaiifCiif  js 
iiftbltf  tadhisAoflc,  di^oii^*paying4io  rent,  as^ie  ston|s 
im  Ae  >|ilaoe  of  iche  king,  and  eiight  tof)ay4be  rote; 
And  iimrefipi^c  Iiam-cff  opinion^  «hat  a  nonsuit  ought  to 
te.cnioved^ 

J^iififiraeKit  vf  nowuit. 
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ToirvsoK  agmist  Tickell  and  Another,  (a)    satwoay. 


{COVENANT  by  one  of  two  devisees,  of  die  ra*  Ademeein 

^^  .  ,        ,  ^      -  ,  __-       fee  may  by 

vemon  agaiosc  the  defeixknts,  as  lessees.     The  deed,  without 
deckmtiMi  stated  that  one  Jacob  Astleyj  being  seised  in  ^^^^  dkdttim 
6eef  pait,  and  possessed  for  lon^  terms  of  yeare  of  ^^^***^ 
ether  jperts  of  the  premises,  by  indenture,  demised  the 
saaiefer  <^rtain  terms  therein .  mentioned^  to  the  d^ 
ftndaais ;  that  c^  J^tleg^  by  his  will,  devised  the  r^ 
veision  ef  the  demisod  premises  unto  the  plaintiff  end 
one  JMit  LoA,  and  that  he  appoin^ed  his  daughter, 
ttumet  AnmE  Bugk,  his  executrix,   and  Jdsepk  Jkfky 
knd  the  phdntiff  and  Jakn  Lock  executors  of  hk  frHI. 
It  then  JflMMed  the  deatli  of  Agtley^  and  averred,  'Aim, 
Jbkn  Ixxik  never  would  at  did  cssent  to  fhe  said  wfff, 
Mor  to  tke  4ifffoinPment  of  him  tke  said   John  Lock 
fk^ein  oe/Mainei^  to-be  oneof  tke  txecafors  thereof,  nm* 
to  any  bequest  or  devise  therein  contaitied,  nor  tn  nny 
manner  prove  or  join  in  the  proof  of,  or  act  as  or  be- 
tone  aftHi*exe<nrtor,  or  take  wpon  himself  the  exectition 
Cbereef ;  but  always  from  iJie  time  of  the  death  <if  tho 
sedd  JiM!«6  wholly  'Oraieted  and  refitsed  so  to  do,  nTid  on 
tfie  adntlpary  ^Iheredf,  aftetuvards,  to  wit,  on  the  l^th 
^y^f  Matfy  18 1*8,  at,  jcc.  by  his  certain  deed,  seoleA 
yAfti  his  seal,   duly  renotmced  l!he  (*xccQtion  thered^; 
Vkid  lAei^irsrd^,  -on  the   I9th  May,  in  the  year  \n4!l 
aforesaid,  by  4ns  certain  t)ther  deed,  tiie  date  whereof  is 
•flie  same  day  and  yexrr  last  aforesaid,  absolutely  flis- 
dhiimeflffltidTenouncefl-all  and  singular  the  estate  mid 
-^smtcs,  trusts,  powers,  and  attthoritiesbyftesaid  will 

(«)  This  case  was  argued  at  Snjeunts'  Inn,  * 
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1819.  devised,  limited,  created,  or  declared ;  and  the  said  Hat* 
riet  Anne^  Joseph^  and  the  plaintifT,  afterwards,  on  the 
25th  of  June^  in  the  year  last  aforesaid,  duly  protral 
the  said  will,  and  took  upon  themselves  the  burthen  of 
the  execution  thereof;  and  the  plaintiff,  afterwards^ 
on  die  day  and  year  last  aforesaid,  assented  to  the  said 
devise  and  bequest  of  the  said  residue  of  the  said  re^ 
version  to  him  the  said  plaintiff  in  the  said  will  con-* 
tained,  whereupon  he  became  and  was  continually  from 
thenceforth,  until  and  at  tlie  several  times  thereinafter 
mentioned,  remained  and  continued  seised  and  pos«* 
sessed  of  the  reversion  of  and  in  the  said  residue  of  the 
said  demised  premises;  that  is  to  say,  seised  of  such 
reversion  of  and  in  divers  parts  of  such  residue  in  his 
demesne,  as  of  fee,  and  possessed  of  such  reversion  of 
and  in  the  other  parts  of  such  residue,  for  the  residue  of 
divers  of  the  said  long  terms  of  years,  then  and  still 
to  come  and  unexpired.  The  declaration  contained 
breaches  of  covenant,  &c.  General  demurrer  and 
joinder.     The  case  was  argued  by 

Mannings  in  support  of  the  demurrer.  The  l^gal  • 
estate  in  these  premises  was,  by  virtue  of  this  devise^ 
in  Taamson  and  Lock  jointly.  Generally  speaking,  an 
estate  of  freehold  cannot  pass  unless  the  change  of 
possession  be  noted  by  livery  of  seisin,  or  matter  of 
record ;  at  common  law  there  was  no  exception  to  this 
rule :  by  custom,  indeed,  or  by  virtue  of  the  statute  of 
Wilh  (32  Jf.  8.  c.  1.)  an  estate  may  pass  by  devise,  « 
without  livery  of  seisin.  In  that  case  the  estate  passes 
immediately  on  the  death  of  the  testator,  to  the  devisee. 
In  Co.  Liu.  111.  a.,  it  is  said,  <*  that  in  the  case  of  a 
devise  by  will  of  lands,  whereof  the  devisor  is  seised  in 
fee^  the  freehold  or  interest  in  law  is  in  the  devisee 

before 
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before  be  doth  enter  f'  and  if  the  freehold  be  In  the  1819. 
deyisee^  it  oumot  be  divested  except  by  matter  of  re* 
cord.  And  in  Sieppard^s  ToucJutomj  285.,  it  is  laid 
down,  with  respect  to  feoffmentB,  gifts,  grants,  and 
leases,  that  they  may  be  avoided  by  the  disagreement  of 
the  party  to  whom  they  are  made;  and  if  it  be  a  lease 
for  years  that  is  made,  he  may  waive  and  avoid  that  by 
word  of  mouth,  in  the  country,  as  well  as  a  gift  of 
goods,  or  an  obligation  delivered  to  his  use;  but  if  it 
be  an  estate  of  freehold,  that  is  made  by  feoffment,  it 
seems  he  cannot  waive  and  avoid  that  but  in  a  court 
of  reond.  Broh  Abr.  tit  JoifU'tenantSf  Plac.  57.,  and 
BuUer  and  Bakef'%  case  (a),  are  authorities  to  the 
same  eflfect  It  may,  therefore^  be  laid  down  as  a  ge- 
neral proposition,  that  where  a  fise  is  devised  to  one, 
die  estate  remains  in  the  devisee  till  he  has  disclaimed 
m  a  court  of  record.  Where  the  estate  is  devised  to 
two,  and  one  enters,  the  estate  remains  in  both  till  one 
disdaims  in  a  court  of  record.  Hie  decision  relied  on 
in  support  of  a  contrary  practice  are  all  resolvibleinto 
cases  fidling  within  Si  H*.  8.  l^  4.,  or  cases  in  which  the 
frediold  was  not  in  question.  In  the  first  ckss,  the 
principal  case,  upon  the  authority  of  which  this  modem 
innovation  has  been  introduced,  is  that  of  Bonifaut  v. 
Sir  Bkhard  GhreenfieUL  {b)  There^  a  sale  by  three  out 
of  four  executors,  who  were  also  devisees  for  sale,  was 
adjudged  to  be  good,  <*  either  by  the  common  law,  or 
by  the  statute  of  21  £r.  8. :  for  when  he  deviseth  the. 
land  to  four  to  sell,  &c.,  and  afterwards  makes  them 
his  exeeutors,  this  doth  tantamount,  as  if  at  the  first  he 
had  devised  that  such  his  executors  should  sell ;  and 

(a)  3  Co.  2S.  (»)  Cro.  JStix.  Sa 
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in  such  a  case,  at  the  common  Iaw«  the  sale  by  three, 
the  fourth  refusing,  was  good ;  for  theif  three  mayper^ 
form  the  will  without  the  fourth  i  but  the  statute  maketh 
it  clear."  What,  therefore,  is  here  said  with  regard  to 
the  common  law,  applies  only  to  executors  being  also 
devisees;  and  this  case,  thus  explained,  agrees  with 
Co.  lAtt.  US.  a.  Hawkins  \.  Kemp  {a)  and  Denn 
V.  Judge  (b\  are  authorities  which  merely  recognize 
the  case  of  Bontfaut  v.  Greenfield.  At  the  head  of 
the  second  class  of  cases  stands  Sir  W.  Smith  y. 
Wheeler  {c)  J  and  great  stress  is.  laid  on  the  judgment 
of  Lord  Hale  there.  But  all  that  is  said  with  reference 
to  the  point,  is  this,  <*  Crooke  is  a  good  lessor ;  for  the 
other  trustee's  disagreement  makes  the  estate  wholly 
his."  In  the  first  place^  it  may  be  observed,  that  Lord 
Hale  does  not  state  in  what  manner  the  disagreement 
was  to  be  evidenced.  But  what  is  more  important,  is, 
that  there  the  estate  to  which  the  other  trustee  disagreed 
was  merely  a  term  for  eighty  years.  Doe  v.  Peach  (<£},  is 
an  authority  to  shew,  that  the  Court  is  not  precluded 
from  recurring  to  legal  principle  by  any  practice  which 
may  have  crept  in  amongst  conveyancers.  {^Abbott  C.  J. 
Must  the  disclaimer,  in  a  court  of  record,  be  upon 
action  brought?]  It  is  not  clear  in  what  form  tlie 
disclaimer  was  entered,  but  as  there  are  ancient  en- 
tries of  claim  under  fines,  there  seems  no  objection  to 
an  entry  of  a  disclaimer  in  like  manner;  but  sup- 
posing that  there  could  be  no  disclaimer,  except  after 
action  brought,  that  state  of  things  could  impose  no 
hardship  on  the  devisee  or  grantee,  as  it  is  impossi- 
ble to  suppose  a  case  in  which  he  would  sustain  any 


(«)  3  £ur.  410. 
(«}  1  rttUrUi  ISS. 
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having  been  forced  upon^  him,  without  his  having  the 
opportunity  of  questioning  his  liability  to  such  damni-         against 
fication  in  a  court  of  record. 


Baybfi  contra.  The  whole  legal  estate  had  vested 
in  the  plaintiff,  in  consequence  of  one  of  the  devisees 
having  disclaimed  by  deed,  for  admitting  that  the 
estate  passed  by  the  devise  to  both,  one  has  released 
his  interest  In  Sheppard's  Touchstone^  318.,  it  is  laid 
down,  that  a  release  may  be  by  the  words  '<  dedi  con- 
cessi  renunciavi,"  and  it  appears  upon  this  record,  that 
one  of  the  devisees  has  released  his  interest  by  the 
term  last  mentioned,  and  then  the  whole  legal  interest 
vested  in  the  plaintiff;  but,  secondly.  Lock  never  had 
any  l^al  estate  in  these  premises,  because  no  estate 
could  pass  to  him,  until  he  assented  to  the  devise. 
Upon  that  point,  Thomson  v.  Leach  (a)  is  a  decisive 
authority.  The  question  there  was,  whether  an  estate 
passed  to  a  surrenderee  before  he  accepted  the  sur- 
render. Three  of  the  judges  were  of  opinion  that  it 
did  not  pass  until  such  acceptance.  Ventris  J.  was  of 
opinion,  that  it  vested  in  the  surrenderee  immediately. 
The  ground  of  his  judgment  was,  that  the  assent  o 
the  party  who  takes  is  to  be  implied  in  all  convey- 
ances, because  there  is  a  strong  intendment  of  law, 
that  it  is  for  a  person's  benefit  to  take,  and  no  man 
can  be  supposed  to  be  unwilling  to  do  that  which  is 
for  his  own  advantage.  That  learned  judge  clearly 
thought  that  no  estate  could  pass  to  a  party  without 
his  assent   express  or  implied,  and  in  page  206.  he 

(a)  2  Ventris,  198. 
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1819.  ^y^  A^  A  i>>''^  cannot  have  an  estate  pnt  into  him  in 
qnte  of  his  teeth ;  theft  case,  therefore,  i$  an  authority 
to  shew  that  an  estate  cannot  pass  to  a  surroideree 

TtcKMLt.  without  his  assent,  and  the  principle  is  applicable  to  all 
other  GOBveyanees  as  well  as  to  a  devise.  Now  it  appears 
upon  this  record,  that  one  of  the  devisees  never  did 
assent  to  the  bequest,  and  it  follows,  of  course,  that  the 
kgal  interest  never  vested  in  him,  but  that  it  vested 
entirely  in  the  plaintiff* 

Abbott  C.  J.  The  law  oertunly  is  not  so  absurd  as 
to  force  a  man  to  take  an  estate  against  his  wilL 
Prima  fiidcy  every  estate^  whethet  given  by  will  or 
otherwise,  is  supposed  to  be  beneficial  to  the  party 
to  whom  it  is  so  given.  Of  that,  however,  he  is  the  best 
judge,  and  if  it  turn  out  that  the  party  to  whom  the 
gift  is  made  does  not  consider  it  beneficial,  the  law  will 
certainly,  by  some  mode  or  other,  allow  him  to  re- 
nounce or  refiise  the  gift.  The  question  here  is,  in 
what  mode  that  refusal  b  to  be  made.  In  this  case  the 
renunciation  has  been  by  deed  under  the  hand  and 
seal  of  the  party.  It  has  been  argued,  however,  that 
nothing  short  of  renunciation  or  disclaimer  in  a  court 
of  record  will  avoid  the  devise;  and  if  there  had  been 
any  distinct  authority  to  that  effect,  we  should  have 
been  bound  to  give  due  weight  to  such  authority. 
It  does  not  seem  to  me^  however,  that  the  cases  have 
gone  the  length  of  deciding^  that  the  renunciation  must 
take  place  in  a  court  of  record.  The  learned  counsel 
has  not  been  able  to  suggest  any  mode  by  which  the 
devisee  could  have  disclaimed  in  a  court  of  record,  and 
certainly  it  could  not  l^e  done,  unless  some  other  per- 
son had  thought  fit  to  cite  him,  there  to  receive  his 
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'diadaimer ;  and  if  the  estate  were  damnoea  hereditas,  1819« 
that  wonld  not  be  likdy  to  happen.  It  midity  there-  ^ 
Ibre^  in  some  instances,  be  a  matter  of  difficulty  to  J^^ 
nudce  a  disclaimer  in  a  ooart  of  record.  The  case  of 
Thomson  v.  Lea^  seems  to  me  to  be  a  strong  attth<Nrlty 
toshew,  that  that  is  not  necessary.  Three  of  the  Judges 
there  hdd^  that  an  estate  did  not  pass  by  surrender  to 
the  surrenderee  till  he  expressly  accepted  it.  Mr. 
Justice  VentrU  differed^  and  held  diat  it  passed  imme- 
diatdyi  liable  to  be  dhested  by  the  dissent  of  th^  sur- 
roideree.  His  judgment  is,  however,  wholly  founded 
on  this,  that  a  par^  to  whom  an  estate  is  given,  must 
be  taken  to  give  an  implied  assent  to  that  which  is  for 
his  benefit,  till  the  contrary  appears.  That  learned 
judge  expressly  states,  that  a  man  ^  cannot  hare  an 
estate  put  into  him  in  spite  of  hiiL  teeth."  I  concur  id 
that  opinion,  and  think  that  the  renunciation  here 
lanrmg  been'  by  deed  under  the  hand  and  seal  of  the 
party^  must  have  the  efiect  of  making  the  detiae  with 
respect  to  him  null  and  void,  and,  donsequently,  that 
there  must  be  judgment  for  die  plaintiff. 

.  BAYtBT  J.  I  am  of  ilie  same  opinion.  There  aae 
many  instances  in  which  a  devise  to  a  party  might  sidbgect 
him  to  great  inconvenience,  as  for  instance,  a  devise  of 
an  estate  clothedwith  trusts.  And  as  in  such  a  case^  a 
party  cannot  be  forced  to  be  a  trustee^  it  woald  be  ab^ 
surd  that  the  estate  should  be  in  hhm  and  remain  in  him, 
until  he  Can  prevail  upon  some  person  to  institute  certain 
Iqial  proceedings  under  which  he  is  to  disclaim  in  acourt 
ofjustice?  The  good  sense  of  the  thing  is  quite  the  other 
way ;  the  law  indeed  presumes,  that  the  estate  devised 
will  be  beneficial  to  the  devisee,  and  thAt  he  will  accept  of 
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1819.  it)  until  there  is  proof  to  the  contrary.  Here  is  a  renim* 
ciation  by  a  most  solemn  act,  viz.  by  deed ;  and  by  that 

agauui  he  has  said,  that  he  did  not  choose  to  accept  that  which 
is  devised  to  him.  It  seems  to  me^  that  the  effect  of 
that  is,  that  the  estate  never  was  in  him  at  all.  For 
I  consider  the  devise  to  be  nothing  more  than  an  offer 
which  the  devisee  may  accept  or  refuse,  and  if  he  re- 
fuses, he  is  in  the  same  situation  as  if  the  offer  never 
had  been  made ;  and  that  being  so,  I  am  of  opinion, 
that  the  disclaimer,  in  this  case,  was  sufficient,  and  that 
there  ought  to  be  judgment  for  the  plainti£ 

HoLROYD  J.  I  think  that  an  estate  cannot  be  forced 
on  a  man.  A  devise,  however,  being  prima  &cie  ibr 
the  devisee's  benefit,  he  is  supposed  to  assent  to  it,  until 
he  does  some  act  to  shew  his  dissent*  The  law  pre- 
sumes that  he  will  assent  until  the  contrary  be 
proved ;  when  the  contrary,  however,  is  proved,  it  shews 
that  he  never  did  assent  to  the  devise^  and,  conse- 
^  quently,  that  the  estate  never  was  in  him.  .  I  cannot 

think  that  it  is  necessary  for  a  party  to  go  through  the 
form  of  disclaiming  in  a  court  of  record,  nor  that  he 
should  be  at  the  trouble  or  expense  of  executing  a 
deed  to  shew,  that  he  did  not  assent  to  the  devise. 
Unless  some  strong  authori^  were  shewn  to  that  effect, 
I  cannot  think  that  the  law  requires  dther  of  these 
forms.  I  am  confirmed  in  that  opinion  by  the  case  of 
Bantfimt  v.  Greenfield,  (a)  There  the  devise  was  to 
four  executors:  one  of  the  executCNrs  refused  to  take 
out  administration  of  the  will,  and  it  was  objected, 
that  the  sale  was  not  good ;  to  which  it  was  answered, 

(a)  I  Leon*  60.     Cr9,  £liz.  SO. 

that 
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that  as  it  was  devised  unto  him  for  the  intent  to  sell,         1819. 
if  he  refused  to  sell  he  refused  to  take  the  estate,  and       _, 
so  that  it  was  unnecessary  that  he  bhould  join  in  the        Jf*^ 
sale ;  the  G>urt,  however,  held  the  sale  good,  although 
the  devisee  had  not  renounced  the  estate  either  by 
matter  of  record  or  by  deed.     It  seems  to  me,  there- 
for^ both  upon  the  reason  of  the  thing  and  die  autho>- 
ri^  of  this  case^  that  the  disclaimer  need  not  be  either 
by  matter  of  record  or  by  deed*   In  this  case,  however, 
the  party  has  disclaimed  by  deed,  which,  in  my  opinion, 
is  snfBdent.     The  whole  legal  estate^  therefore,  is 
vested  in  the  plaintiff;  and^  consequently,  he  is  en- 
titled to  the  judgment  of  the  Court. 

Best  J.  I  am  entirely  of  th^  same  opinion.  Al- 
though an  estate  is  generally  beneficial  to  the  devisee^ 
yet  estates  are  often  devised  to  persons  as  trustees  for 
others.  Now,  if  the  only  mode  by  which  such  trusts 
could  have  been  renounced,  was*  by  disclaimer  in  a 
court  of  record,  innumerable  instances  must  have  oc- 
curred :  none^  however,  have  been  cited ;  and  that 
aflbrds  the  strongest  argument  against  the  necessity  of 
having  recourse  to  such  a  mode  of  proceeding.  It 
seems  to  be  contrary  to  common  sense  to*  say,  that  an 
estate  should  vest  in  a  man  not  assenting  to  it :  there 
must  be  the  assent  of  the  party,  before  any  interest  in 
the  property  can  pass  to  him.  It  is  stated  in  the 
declaration^  that  this  party  has,  by  his  solemn  deed^ 
expressed  his  dissent,  and  renounced  the  estate  devised 
by  the  wilL  It  appears  to  me,  tlierefore,  that  no  inter- 
est ever  vested  in  him ;  and,  therefore,  there  is  nothing 
more  to  be  done  for  the  purpose  of  giving  the  sole  pror 
perty  to  the  plaintiff. 
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ogainsi 
Tjicjuu.b 


Mamung  then  iirged^  diat  theplaintiff  had  not  con- 
veyed to  himself  a  good  title  to  the  lands,  in  which  th^ 
testator  had  only  a  leasehold  interest  Tlie  plaintiff  now 
claims  as  personal  representative  of  the  testator;  and 
the  declaration  states,  that  h^  being  one  of  several 
executors,  assented  to  the  bequest  to  himseIC  In 
Com*  Dig.  tit.  Jdndnistraticn^  C  8.,  it  is  said,  <^  If  the 
devise  be  to  one  executor  he  may  take^  by  his  own 
assent,  without  the  other."  For  which,  the  reference  is 
to  1  BoL  618.  /•  47. ;  but  BoOe  himself  refers  to 
UH.4.  84.  {Braoingr^s CB»^  T.  \lH.4t.  fe.8S,  84. 
pL  31.)  in  which  the  only  point  decided  waa^  that  a 
l^gatee^  who  is  named  one  of  the  executors,  by  taking 
the  property  bequeathed  to  him  is  estopped  fix>m  saying 
that  he  never  administered.  He  also  referred  to 
r.5H:7.fi>.5.  pl.5. 


Per  Curiam.     One  co-executor  may  release  a  debt, 
and  do  other  acts,  without  his  companion,  and  he  may  • 
•  therefore  assent  to  a  bequest  to  himself. 

Judgment  for  piainti£ 


Satwrdajff 


The  Afothecaries'  Company  against 

WARBURTON.(a) 


^^It^       J)EBT  for  penalties,  under  55  G.  8.  cl94.  5.20. 
sued  for  a  pea-  The  declaration  stated,  that  defendant,  not  then. 

55  G,s.e>  194.   being  a  person  who^  on  the  Ist  August  1815^  or  at  any 

M.20.,  and  con- 
tended that  he  watwitfaintlic  aoqpdon.  as  having,  paarU>Jtuguiil,  18I5yactiialhr  pndiied 
as  an  apotheeaiy  t  Held,  that  it  was  proper,  in  summing  up  to  the  jury,  for  the  Judge  to  refer 
to  the  5th  section  of  the  act,  as  describing  the  diitsr  of  an  apotheeaiy  to  be  to  make  up  the 
prescriptions  of  physicians ;  and  it  appearing  that  the  defendant  never  had,  or  could  have 
done  so,  prior  to  Auguti  1. 1815,  that  such  total  inoqNieity  was  cogent  evidence  to  be  left 
to  the  jury,  and  that  they  did  right  to  And  that  he  had  never  practised  at  an  apolheoBxy, 
although,  in  fact,  he  had  on  many  occasions  administered  medldnes  to  various  patients 
prior  to  that  p«iod. 

(a)  This  case  was  argued  at  SerjeawW  Inn, 

time 
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time  theretoforet  was  actually  practising  as  an  apothe* 
csryt  did)  on,  &g.,  act  and  practise  as  an  apothecary 
in  England^  to  wit»  at»  &c.,  by  then  and  there^ 
aa  such  apothecary,  attending  and  advising  and  fur- 
nishing and  supplying  medicines  to  one  Owen  Bemfon, 
without  having  obtained  such  certificate  as  by  the  said 
sMt  IS  directed,  whereby,  &c.  The  cause  was  tried  at 
the  last  SUgffbrd  Spring  assizes,  before  Garram  B., 
when  it  was  admitted  that  the  defendant  had  so  acted, 
with  reelect  to  Bemfonf  as  to  snbgect  himsdf  to  the 
peiudty  of  202.  imposed  by  the  act.  But  it  was  oon- 
tended,  that  he  came  within  the  SOth  section,  as  haying 
actually  practised  as  an  apothecary  before  1st  A»- 
gmh  1815.  The  evidence  on  this  sutgect  was^  thai 
long  previous  to  that  period  the  defisndant  had  attended 
many  persons  (several  of  iHiom  were  called),  in  differ- 
ent complaints,  and  had  administered  medicines  to 
them ;  but  it  af^eared  that  he  was  unable^  previously 
U>  the  Ist  Attgmif  1815,  to  make  np  a  physician's  pre- 
scription, the  evidence  beings  that  in  1817  having  then 
received  some  instructions  in  XAtin,  be  was  just  able 
to  do  so.  There  was  also  oontrddictory  evidence^  as  to 
the  defiendamV  hafring  practised  independently  of  his 
fiuher,  previously  to  August  1st,  1815.  The  defoidant's 
&ther,  by  whom,  as  it  was  said,  he  had  been  educated, 
beii^  called  as  a  witness,  displayed  extreme  igno- 
rance^ being  wholly  unable  even  to  spell  J&i^2is/k  wofds^ 
or  to  read  a  physician's  prescription^  He  had' practised 
principally  as  a  fiarrier ;  but  had  also  attended  human 
patients,  and  stated  in  cross-examination,  that  he  was 
%norant  of  the  relative  pnyportions  of  weighfis  or 
meawres,  having  been  in  the  habit  of  ascertaining 
quantities  ^^bjhand."  The  learned  Judge,  after  ob- 
eecving  on  the  contradictory  evidence,  referred  the 
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ArOTBTCAElls' 

Company 

WABBOmVOV. 


jury  to  the  5th  section  of  the  act,  in  which  it  was  stated 
to  be  the  duty  of  an  apothecary  to  prepare  such  medi* 
cines  as  may  be  directed  for  the  sick  by  a  physician  law- 
fully licensed;  and  told  them,  that  as  it  appeared  that 
up  to  the  1st  August^  1815,  the  defeidant  never  had  or 
could  have  so  don^  they  ought  to  take  that  clause  of 
the  act  into  their  consideration,  in  determining  whether 
he  was  within  the  exception  in  the  20th  section,  which 
required  that  he  should  be  actually  and  bond  fide  prac* 
Using  as  an  apothecary  previous  to  that  period.  The 
jury  found  a  verdict  for  the  plaintiff.  PuUer^  in  last 
Easter  term,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  learned  Judge  had  misdirected  the 
jury,  in  referring  them  to  the  5th  section  of  the  55  G.  5« 
c.  194. 

Campbell  imd  Gem  shewed  cause.  They  eontendec^ 
that  the  question  was  properly  left  to  the  jury.  In  or- 
der to  practise  as  an  apothecary,  a  party  must  be 
capable  of  executing  the  whole  of  an  apothecary's  duty, 
although  perhaps  not  with  exactness  and  skill;  but 
here  there  is  a  total  incapacity,  as  to  one  part  of  his 
duty,  which  is  considered  by  the  legislature  as  the  most 
important.  There  is,  therefore^  no  ground  for  disturlK 
ing  this  verdict 


Jerm^  Ptdler^  and  Twiss^  contra.  The  leamef 
Judge  misdirected  the  jury,  in  referring  them  to  the 
5th  section  of  the  act;  for  the  exception  has  no  refer- 
ence to  the  quantum  of  knowledge  possessed  by  & 
defendant,  but  only  to  the  &ct  of  his  having  practised ; 
and  if  the  direction  was  correct,  it  would  follow,  that 
every  person  who  did  not  possess  complete  slall  aa  aii 
apothecary  would  be  subject  to  the  penalty.     The 

legislature 
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I^pslatare  itself  in  the  7th  section,  recognises  that  18)9. 
there  were  ignorant  persons  then  in  practice ;  but  think- 
ing no  doubt,  that  that  was  an  evil  which  time  would 
cure^  th^  did  not  take  away  their  existing  rights,  Wamvmov. 
bat  only  provided,  that  in  future  no  such  .persons 
should  be  permitted  to  practise.  The  only  ques- 
tion, therefore^  which  ought  to  have  been  left  to  the 
jury  was,  whether  in  fact  this  defendant  had  adminis- 
tered medicine  as  an  apothecary  previously  to  Au' 
gust  1st,  1815,  and  no  reference  should  have  been  made 
to  the  5th  section.  Besides,  the  apothecary  there  men- 
tioned is  one  who  has  obtained  his  certificate;  that 
section,  therefore,  was  wholly  inapplicable.  Th^y  also 
referred  to  Wogan  v.  SomerviUe.  (a) 


Abbott  C.  J.  I  am  of  opinion,  that  in  this  case  the 
direction  of  the  learned  Judge  was  correct,  and  that  the 
conclusion  to  which  the  jury  have  come  was  also  correct. 
The  point  to  be  decided  was,  whether,  previously  to  the 
1st  Augustj  1815,  the  defendant  had  actually  practised 
as  an  apothecary.  Now,  to  decide  that  question,  we 
must  previously  determine  what  is  the  meaning  of  the 
words,  <<  practise  as  an  apothecary."  In  order  to 
ascertain  that,  it  was  perfectly  natural  and  proper  to 
look  into  other  parts  of  the  act  itself,  in  order  to  ascer- 
tain the  sense  in  which  the  legislature  had  used  those 
words.  Now,  that  is  what  was  done  by  the  learned 
Judge  upon  the  present  occasion ;  for  he  called  the 
attention  of  the  jury  to  the  5th  section,  where  it  is  ma- 
nifest that  the  legislature  have  considered  it  as  a  part, 
and  a  most  important  part,  of  the  duty  of  an  apothecary, 

(a)  7  ratml.  401.     1  Moore,  102. 


to 
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1819.  to  make  up  the  prescriptions  ^of  physidans.  That 
J~^  ^  being  sq^  can  it  be  said  that  this  defendant  practised  as 
Coopwiy  jan  apothecary  on  or  before  August  Ist,  181.5,  when  he 
wiSwKMT.  »ever  did  nor  professed  to  do,  nor,  as  it  appears,  could 
have  daat  this  important  part  of  his  duty,  previously  to 
that  period.  I  thinly  therefore,  thttt  the  jary  formed 
a  right  conclusion  from  the  evidence^  It  does  not 
appeatp  that  in  this  case^  the  Judge  .left  any  question 
to  the  jury,  as  to  the  d^ee  of  skill  wMdi  tbedefend- 
ant  possessed ;  but  he  left  it  to  them,  to  determine 
whether  his  ^pK>raaoe^  which  was  pfovedy  was  not 
cogent  evidence  from  v^hkb  they  ought  to  condnde 
that  he  had  never  actually  and  bon&  fide  practised  as 
an  iqpothecary  at  all.  Now,  as  it  appeared  that  he 
could  not  have  read  the  language  in  which  prescriptions 
are  usua%  written,  and  even  if  the  prescription  had 
been  in  English,  that  he  was  not  acquainted  with  the 
characters  used  to  denote  the  di£ferent  weights,  ftc,  I 
think  that  this  was  cogent  evidence  for  their  consider- 
atiout  and  that  the  direction  of  the  learned  Judge  Was 
right. 

Bayley  J.  The  object  of  the  k^skture^  in  thb  act 
of  parliament,  was  to  prevent  persons  from  commencing 
the  business  of  an  apothecary,  without  having  obCaikied 
a  certificate  firom  the  court  of  examiners  of  the  Apothe^ 
caries'  Company;  but  they  did  not  mean  to  interfere 
with  those  persons  who  had  been,  prior  to  the  1st  of 
August,  181S,  in  the  habit  of  practising  as  apothecaries, 
whatever  might  be  the  degree  of  skill  which  those  per- 
sons possessed.  The  mere  act,  however,  of  adminia- 
tering  medicines  will  not  be  enough  of  itself  to  justify 
the  conclusion,  that  a  person  so  acting  practises  as  an 
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apothecuy.  la  oider  to  asoertaiii  what  these  words 
mean,  we  cannot  do  l>etter  than  look  at  the  difirent 
dauses  of  the  act;  and  I  think,  therefore^  that  the 
learned  Judge  was  quite  right  in  drawing  the  attention 
of  the  jury  to  the  £ith  section.  It  certainly  was  not  a 
question  for  the  jury  to  determine,  whether  the  defend- 
ant possessed  competent  skill ;  for  the  only  question  was» 
whether  he  had  practised  as  an  apothecary.  Now,  it 
appears  that  the  defendant  had  followed  his  father^s 
steps  And  his  fiither  had  been  principally  a  ftrrier.  It 
is  troe^  that  he  also  administered  medicine  to  the 
hmoaa  species ;  but  the  mere  occasional  administering 
of  such  medidoesy  where  it  is  not  the  principal  and 
main  business,  will  not  be  enough.  Now,  in  the  5th 
section,  the  kgislature  have  described  part  of  the  duty 
of  an  apothecary,  and  the  defendant  has  not  proved,  as 
he  easUy  might  have  done  if  the  fiu:t  had  been  so,  that 
he  ever  did  or  could  perform  that  part  of  his  duty : 
indeed,  the  contrary  is  proved*  Now,  the  foct  of  his 
utfcer  incapacity  to  da  this,  affi)rded  stroz^  evidence  to 
shew  that  the  defendant  never  did,  prior  to  the  1st  Au- 
gust,  1815,  actually  and  bond  fide  practise  as  an 
apothecary.  I  can  see,  therefore^  no  objection  either 
to  the  direction  of  the  learned  Judge,  or  to  the  verdict 
of  the  jury. 


1819. 

AfOTHicAmtn* 
Compui^ 


WAftMTEfDl^ 


HOLBOTD  J.  In  this  case  it  was  admitted  as  a  &ct 
at  the  trial,  that  the  defendant  had  practised  so  as  to 
be  liable  to  the  penalty  contained  in  the  20th  section, 
unless  he  was  protected  by  the  excq>tipn,  as  being  a 
person  who  had  practised  as  an  apothecary,  prior  to 
AugM  Ist,  1815.  Now  the  onus  proband!  lay  upon 
hun  to  shew  that ;  and  it  appears  that  the  Judges  in 

directing 
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1819.         directing  the  jury,  referred  them  to  the  fifth  section  of 
■~"    .^    the  act.     I  think  that  he  was  right  in  so  doing,  for 

ArOTRSCAftlSS*  ,  It 

CoiniMnj  when  the  jury  had  to  consider  what  it  was  to  practise 
Wakwetov.  as  an  apothecary,  it  was  surely  right  for  them  to  know 
what  were  the  duties  of  an  apothecary.  Now  it  was 
proved,  that  in  1817  this  person  was  just  able  to  make 
up  a  physician's  prescription,  and  the  jury  might  there- 
fore properly  infer,  that  prior  to  that  period  he  was 
utterly  incapable,  and  had  never  even  professed  to  do 
it ;  and  if  so,  they  might  lawfully  conclude,  that  he 
had  never  actually  practised  as  an  apotheracy.  The 
cases  of  defective  skill  and  partial  incapacity  are  very 
different,  and  may,  perhaps,  be  within  the  protection 
of  the  act ;  but  here  there  is  a  total  incapacity :  and  I 
think,  therefore,  that  there  are  no  grounds  for  setting 
aside  this  verdict. 

Best  J.  I  fully  concur  in  the  opinions  which  have 
already  been  delivered  by  the  Court,  and  I  think  this  a 
case  of  great  importance ;  for  it  is  the  duty  of  the 
Court  to  protect,  as  far  as  they  can,  persons  in  the 
lower  classes  of  life  from  the  ignorance  of  these  pre- 
tenders to  medicine.  The  only  question  is,  whether 
there  has  been  any  misdirection  on  the  part  of  the 
learned  Judge.  I  think  there  was  not  He  only  re- 
.  ferred  the  jury  to  the  5th  section,  in  which  the  legis- 
lature have  described  what  the  duty  of  an  apothecary 
is,  in  order  to  assist  them  in  forming  their  conclusion, 
whether  this  defendant  had  practised  as  an  apothecary 
or  not.  Now  I  am  of  opinion,  that  if  he  had  not,  prior 
to  the  time  mentioned  in  the  act,  practised  to  the  full 
extent  of  that  description,  he  cannot  be  considered  as 
having  practised  as  an  apothecary.  Formerly,  I  be- 
6  lieve, 
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lieve,  the  only  duty  of  an  apothecary  was,  to  make  up         1819. 

the  prescriptions  of  physicians.  In  more  modem  times,         

however,  they  have  been  in  the  habit  of  attending  ^'^^** 
patients,  and  administering  medicines  upon  their  own  WiuSw^ii 
judgment.  But  still  it  has  always  continued  to  be  a 
most  important  branch  of  their  duty,  to  make  up  the 
prescriptions  of  others.  Of  this  part  of  his  duty  the 
defendant,  it  appears,  was,  prior  to  the  Ist  August j 
1815,  wholly  incapable.  And  it  seems  to  me,  that  we 
might  as  well  say,  that  a  person  who  had  served  notices 
in  a  few  cases  had  practised  lU  an  attorney,  as  that  this 
defendant  had,  upder  the  circumstances  here  stated, 
practised  as  an  apothecary.  I  therefore  see  no  grounds 
for  disturbing  the  present  verdict 

Rule  discharged. 


JSu   4L4^--  ^^^,ft^A/(^^^^.7/4 


BuRRELL  agdmt  Jones  and  Another,  {a)       smwiay, 

November  6itu 

nrmS  cause  was  referred,  by  order  of  nisi  prius,  to  The  lolicitcn-  &r 

an  arbitrator,  who    ordered  the  verdict    to   be  Th^^^^^ 

entered  for  the  plaintiff  for  SOIL  I65.  9d.;  but  to  IJJ^^"^". 

enable  the  parties  to  take  the  opinion  of  the  Court  ^lutms  had 

been  put  by  the 

whether  the  action  could  be  maintained  against  the  hmdlord,  gave 

defendants  personally,  he  stated  the  following  facts  for  written  under- 

the  opiiiioQ  of  the  Court,  and  he  awarded,  that  if  „  ^citon  to* 

the  Court  should  be  of  opinion  that  the  action  was  ^^j^"^  ' 

nuuntainable,    the  award    should  stand;    but  if   the  p»ytotheUnd- 

lord  his  rent. 

Court  should  be  of  opinion  that  the  action  was  not  provided  it  do 

not  exceed  the 

maintainable,  a  nonsuit  or  verdict  should  be  entered   value  of  the 
for  the  defendant,  as  the  Court  should  direct.  ed:  Held,  they 


i  personally 
(«)  This  case  was  argued  at  Serfeanis*  Inn*  liable. 

The 
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1819.  The  plaintiff  having  let  an  estate  called  GUpiUygay^ 

""""^  .  to  one  John  Uoyd  Jtmes^  and  there  being  a  considerable 
•gnmt  arrear  of  rent  due,  on  or  about  the  19th  Febrvmy^ 
18179  he  caused  a  distress  to  be  made  for  such  rent,  and 
whilst  his  bailiff  was  in  possession,  the  defendants,  who 
were  the  solicitors  of  the  assignees  of  the  tenant, 
against  whom  a  commission  of  bankrupt  had  issued, 
applied  to  the  plaintiff^s  agent,  Mr.  John  Houston^  to 
deliver  up  the  distress,  and  transmitted  to  him  the 
following  undertaking,  signed  by  them  the  defendants. 
^'  We^  as  solicitors  of  Thomas  Mostyn  Edwards^  John 
Heatanj  and  John  Paooett  Foidkes^  esquires,  assignees  of 
the  estate  and  effects  of  John  Lloyd  Jonesy  against  whom 
a  commission  of  bankrupt  has  been  awarded,  do  hereby 
uadertpike  to  p^y  the  Hon.  P.  R.  D.  BurreU^  such 
rent  .as  shall  appear  due  to  him  from  the  said  J.L. 
Jones  J  for  the  occupation  of  GhfnUygacy  &rm,  within 
six  weeks  from  the  date  hereof^  provided  such  rent 
does  not  exceed  the  value  of  the  eflfects  distrained." 
Upon  the  delivery  of  the  undertaking  to  Houston^  he 
signed  the  following  indorsement  upon  it.  ^<  To  the 
within  named  T,  Mostyn  Edwards^  John  Heaton,  and 
John  PameU  FoulkeSf  esquires,  &c.  On  behalf  of  the 
Hon.  P.  R.  D.  Btardl ;  I  do  hereby  consent  and  agree ' 
to  abandon  the  distress  made  on  the  goods,  cattle,  and' 
chattels  now  being  on  Gb/nUygaoy  farm,  and  to  with- 
draw from  thence  the  bailiff  whom  I  have  placed  in 
possession  thereof,  in  consideration  of  the  within  under-^ 
taking,  for  payment  of  the  rent  thereof  on  a  condition 
which  I  accept  of  and  agree  to.  84th  February^  1817." 
The  bailiff  was  accordingly  withdrawn,  and  the  goods, 
valued  at  301/.  16s.  9^,  were  afterwards  sold  by  the 
assignees.    At  the  trial,  and  also  on  the  reference^  it 

was 
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contended,  that  the  action  should  have  been  brought        181 9. 


BOEESIX 


against  the  assignees  and  not  against  the  defendants. 

If  the  Court  should  be  of  opinion  that  the  defendants         agamn 

had  made  themselves  personally  liablei  the  award  was 

was  to  stand  for  the  sum  of  8012.  165.  9d. 

Reader^  for  the  plaintiff,  was  stopped  by  the  Court 

Denpian^  contra.  The  drfendants  contracted  merely 
on  the  part  of  the  assign^s;  they  expressly  state,  that 
they  contracted  as  solicitors,  which  is  expressive  of  the 
term  agent.  Now,  where  the  party  contracting  is  known 
to  be  a  mere  agent,  he  is  not  personally  responsible^ 
and  he  cited  Macbeath  y.  Haldimand  (a),  Bawen  ? . 
Morris,  {b)  Besides,  here  the  plaintiff 's  agent  himself 
has  treated  this  as  a  contract  with  the  assignees,  and 
not  with  the  defendants. 

Abbott  C.  J.  I  am  of  opinion,  that  the  expressioQ 
used  in  this  undertaking,  **  we^  as  solicitors,"  binds 
those  who  personally  signed  it.  Many  persons  will  deal 
with  solicitors  and  professional  men  (&rom  the  confidence 
they  have  in  their  known  character  and  situation  in  life), 
who  will  not  deal  with  an  unknown  client.  It  would  be 
preventing  much  of  the  ordinary  business  of  life^  if  we 
were  to  hold,  that  a  solicitor  entering  into  such  a  contract 
as  this  did  not  make  himself  personally  responsible.  It 
is  for  him  to  consider  the  probable  effect  of  such  an  in- 
strument before  he  signs  it.  In  this  instance^  the  defend- 
ants, for  their  own  security,  ought  when  the  goods  were 
idd  to  have  had  the  proceeds  placed  in  their  own 
hands,  in  order  to  pay  the  plaintiff.    The  case  of  Mac^ 

(a)  1  7.  B.  17S.  (b)  8  Taunt.  374» 

VoLUL  E  beatk 
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1819.  leath  v.  Haldimand  stands  on  a  very  diflFerent  principle* 
•"■"^  There  the  contract  was  witli  a  known  agent  of  govern- 
ai^ft  ment,  for  stores  furnished  for  the  public  use^  and  there 
was  no  personal  undertaking  on  his  part ;  and  that  case 
has  been  followed  by  others  to  the  same  effect.  In 
Appletcn  V.  Binks  {a)  it  was  held,  that  one  who  cove- 
nanted for  himself,  his  heirs,  executors,  &a,  for  the  act 
of  another,  was  personally  bound  by  his  covenant,  al^ 
though  he  described  himself  in  the  deed  as  covenanting 
for  and  on  the  part  and  behalf  of  such  other  person. 
That  case  is  very  like  the  present,  and,  upon  the  whole, 
I  am  of  opinion,  that  by  the  language  of  this  instru- 
ment, the  defendants  made  themselves  personally  re- 
sponsible, and  that  the  verdict  ought  therefore  to 
stand. 

Bayley  J.  I  am  of  the  same  opinion.  It  is  clear, 
that  an  agent  may  so  contract  as  to  make  himself  per- 
sonally liable,  and  I  think  that  the  words  here  used, 
*<  we  undertake,"  are  sufficient  to  place  the  defendants 
in  that  situation.  The  language  of  an  instrument 
is  to  be  taken  most  strongly  against  the  party  using 
it  Now  when  the  defendants  used  the  words,*  <*  we 
undertake  to  pay,"  they  in  effect  say,  that  they  are 
the  persons  to  whom  the  other  party  is  to  look  for  pay- 
ment. 

HoLROYD  J.  I  am  of  the  same  opinion.  The  defend- 
ants, in  this  instrument,  have  used  the  words,  **  we  un- 
deitake  to  pay."  Those  words,  therefore,  are  to  be  taken 
most  strongly  against  themselves;  and  that  being  so^  I 
am  of  opinion  that  the  defendants  are  personally  liable. 

(a)  5  Etat,  148.   - 

^  If 
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If  tliejr  are  not,  nobody  is  bound  by  this  undertaki^;  1819. 
for  it  is  perfectly  dear,  that  the  assignees  are  not  — — - 
bound.  The  import  of  the  instrument  is,  not  that  agabut 
the  assignees  undertake^  through  the  medium  of  the 
defendants,  as  their  solicitors,  but  that  they  the  defend- 
ants themselves,  as  solicitors,  undertake.  Now,  strictly 
speakings  they  cannot  undertake  merely  in  their  ch». 
rmcter  of  solicitors;  they  have  no  power,  as  solicitors, 
to  pledge  the  credit  of  their  clients ;  consequently,  diey 
could  not,  as  solicitors,  bind  the  assignees.  It  is  very 
intelligible^  however,  that  being  solicitors  to  the  as- 
signees, under  the  commission,  the  defendants  should 
personally  undertake  to  pay  the  rent  out  of  the  value  of 
the  goods,  provided  that  rent  did  not  exceed  the  value 
of  the  effects  distrained,  and  I  think  that  must  be  taken 
to  be  the  effect  of  the  undertakings  and,  therefor^  that 
the  verdict  ought  to  stand. 

Best  J.  I  am  of  the  same  opinion.  I  think,  that 
by  this  instrument,  the  defendants  are  personally  bound. 
The  term,  <<  as  solicitors,**  is  merely  descriptive  of  the 
cha^^ftTtfr  they  fill,  and  which  has  induced  them  to  unr- 
dertake.  In  the  case  of  AppleUm  v.  Binks^  the  defend- 
ant undertook  for  and  on  behalf  of  another,  yet  he 
was  held  to  be  personally  bound  by  the  covenant;  that 
case  was  by  deed,  and  therefore  was  much  stronger 
than  the  present 

Judgment  for  the  plaintiff. 
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Carpenter  and  Another,  Executors,  against 
Thornton,  (a) 


An  action  at^ 
law  is  not  main* 
tainable  upon  a 
decree  of  a 
court  of  equity, 
for  a  specific 
sum  of  money 
founded  on 
equitable  con- 
siderations 
only;  and 
therefore,  where 
a  bill  was  filed 
for  the  specific 
peiformance  of 
an  agreement 
for  the  purchase 
of  an  estate,  and 
the  decree  was 
for  payment  of 
interest  on  the 
purchase-mo- 
ney and  costs : 
Held,  that  no 
action  at  law 
was  maintain- 
able to  recover 
such  interest 
•nd  costs. 


'THE  declaration  stated,  that  J.  Norris  exhibited  his 
bill  against  the  defendant  in  Chancery,  for  the 
specific  performance  of  an  agreement  entered  into  by 
the  defendant  with  J.  Narris,  for  the  purchase  of  an 
estate;  and  such  proceedings  were  had,  that  afterwards, 
in  the  life-time  of  Norris,   by  a  certain  decree  made  in 
the  said  cause  by  the  Yice-Chailcellor,  it  was  declared, 
that  the  said  agreement  ought  to  be  specifically  per- 
formed ;  and  it  was  ordered,  amongst  other  things,  that 
it  should  be  referred  to   Mr.  Campbell^  one  of  the 
Masters  of  the  Court,  to  compute  interest  after  the  rate 
of  5  per  cent,  per  annum,  on  the  sum  of  5500/.,  the 
residue  of  the  purchase-money,  from  the  3d  day  of 
May^   1812,   and  to  tax  the  said  J.  Norris  his  costs  of 
that  suit.    The  declaration  then  stated  the  death   of 
Nofrisj  and  that  the  plaintiffs,  as  his  executors,  proved 
the  will,  and  exhibited  their  bill  of  reviver  against  the 
defendant  in  Chancery ;  and  that  by  a  decree  of  the 
Vice-Chancellor  the  suit  was  revived;  and  that  such 
proceedings  were  thereupon   had,  that  on  the  14th 
January^  1815,  by  an  order  of  the  Vice-Chancellor, 
after  reciting  the  aforesaid  decree,  and  that  there  was 
then  standing,  in  the  name  of  the  accountant-general,  in 
trust  in  the  said  cause,  bank  5  per  cent,  annuities  to  the 
amount  of  8138/.  U.  10^.;  and  that  there  was  then  re- 


(a)  This  case  was  argued  at  Serfeonts^  Inn. 
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maining  in  the  bank,  in  cash,  2192,  lis.  lOd.^  which  the        1819. 
plaintiffs  were  desirous  of  having  transferred,  and  paid  to        - 
them  in  part  discharge  of  the  principal,   interest,  and         against  i 
costs  due  to  them  in  the  cause ;  and  that  it  was  prayed 
that  the  accountant-general  n^ight  be  directed  to  trans- 
fer the  same  into  the  names  of  the  plaintiffs,  in  part 
discharge  of  the  principal,  interest,  and  costs,  directed 
to  be  paid  to  J.  Norris,  in  the  original  cause,   by  the 
aforesaid  decree,  the  plaintiffs  thereby  offering,  on  such 
transfer  being  made,  to  deliver  up  to  the  defendant 
the  conveyance  of  the  estate,  with  the  title-deeds ;    it 
was  ordered  that  the  said  sums  of  money  should  be 
transferred  to  the  plaintiffs,  according  to  their  prayer, 
and  upon  the  terms  therein  mentioned.  The  declaration 
then  stated,  that  on  the  Sd  of  August^  1815,  the  Master, 
by  his  report,  computed  the  interest  on  5500L  from 
3dMai/y  1812,  to  4th  January ,  1815,  to  be  a  certain 
sum  therein  mentioned ;  and  that  he  had  taxed  the  costs 
in  the  suit  at  a  certain  other  sum,  as  by  the  said  report, 
amongst  other  things,  would  appear ;  which  said  report 
was  afterwards  confirmed  by  the  Vice-Chancellor,  of 
all  which  premises  the  defendant  had  notice.     It  then 
averred,  that  the  decree  was  still  in  force,  and  that  the 
plaintiffs  had  not  obtained  any  execution  or  satisfaction 
thereon,  but  that  the  money  thereby  ordered  to  be  paid 
was  still  wholly  due  and  unpaid,  whereby  an  action 
hath  accrued  to  the  plaintiffs,  as  executors,  to  demand 
the  sum  awarded  for  interest  and  costs.    To  this  de- 
claration there  was  a  general  demurrer.     The  case  was 
DOW  argued  by 

BamewaUj  in  support  of  the  demurrer.    There  is  no 

inftanoe  of  an  action  having  been  brought  upon  a 

E  5  decree 
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IBI9*        decree  of  a  court  of  equity,  having  the  power  to  enforce 

•*— ~        its  decrees  in  this  country.      In  Sadler  v.  Robins  (a), 

i^omft        Lord  JBUenborough  intimated)  that  a  court  of  law  would 

MOBurpir.     ^.^^  effect  to  a  decree  of  a  court  of  equity ;  but  that  was 

the  decree  of  a  colonial  court,  which  had  no  power  to 

enforce  its  decrees  in  this  country ;  and  it  appeared, 

besides,  to  have  been  a  bill  for  an  account  which  might 

be  the  subject  of  a  claim  in  a  court  of  law.    The  Court 

then  called  upon 

jSp/h^, contra.  This  is  certainly  a  novel  action; 
and  if  the  argument  of  novelty  were  to  prevail,  it  would 
be  decisive.  That  ground  6f  argument,  however,  was 
taken  on  former  occasions,  and  considered  as  of  little 
weight,  especially  by  Prate  C.  J.,  in  Chapman  v. 
Pickersgill.  {b)  The  principle  on  which  the  action  of 
debt  is  founded  is  sufficient  to  maintain  the  present 
action.  It  is  clear,  from  the  authorities,  that  debt 
would  lie,  although  there  be  only  an  implied  contract. 
As  if  a  man  be  found  in  arrear  upon  account. 
1  Bol.  5D8.  7.4  7.  So,  though  the  account  be  made 
before*  auditors.  Com.  Dig.  tit.  Debt  A  9.  So,  debt 
lies  upon  an  award.  Upon  the  same  principle^  debt 
will  lie  in  this  case.  A  c6urt  of  competent  jurisdiction 
havings  by  its  judgment,  ascertained  a  sum  of  money  to 
be  due  from  the  defendant  to  the  plai^tiffi,  that  raises 
an  obligation  on  the  part  of  the  defendant  to  pay,  and 
thence  the  law  implies  a  contract.  Here  the  adjudi- 
cation of  the  Court  of  Equity  was  final,  for  the  Master's 
report  had  been  confirmed  by  the  Vice-Chancellor ;  and, 

(a)  1  Campb.  253.'  (h)  2  mU.  146. 

on 
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on    that    ground,    this  case  is  distinguishable  from         1819. 
Emerson  v.  LasAley  (a),  and  Fry  v.  Malcolm  {b\  where 

CAKPElfTEl. 

it  was  holden  that  actions  could  not  be  maintained  on  a  offdnu 
mere  interlocutory  order.  A  decree  of  a  court  of  equity 
stands  in  the  same  d^ee  as  a  judgment  at  law,  in  the 
administration  of  assets.  Morice  t.  Bank  of  Eng' 
land,  (c)  In  Sadler  v.  Robins^  Lord  EUenborougk  seems 
to  have  been  of  opinion  that  such  an  action  was  main- 
tainable^ provided  the  action  were  brought  upon  a  final 
adjudication. 

Abbott  C.  J.  It  has  been  suggested  that  there  is,  in 
this  case,  an  implied  contract,  on  the  part  of  the  defend- 
ant, to  pay  this  money  to  the  plaintifi«  and  therefore 
that  a  court  of  law  ought  to  entertain  this  suit;  but, 
under  the  special  circumstances  of  this  case,  I  am  at  a 
loss  to  find  any  thing  like  an  implied  contract.  If  this 
were  merely  a  bill  filed  for  an  account,  and,  upon  the 
balance,  a  precise  sum  of  money  was  found  to  be  due, 
which  might  ori^nally  have  formed  the  subject  of  an 
action  at  law,  a  court  of  law  might,  perhaps,  in  that 
case,  lend  its  aid  to  enforce  such  a  decree.  Here^  how- 
ever, it  appears  by  the  declaration,  that  the  testator 
filed  his  bill  against  the  defendant,  for  the  specific  per- 
formance of  an  agreement  for  the  purchase  of  an  estate ; 
and  that  the  Vice-Chancellor  decreed  that  the  agree- 
ment should  be  specifically  performed,  and  ordered  that 
it  should  be  referred  to  a  Master  in  Chancery  to  com- 
pute interest  on  the  sum  of  5500/.,  the  residue  of  the 
purchase-money,  and  to  tax  the  plaintiff's  costs.  I 
suppose  this  was  founded  on  the  supposition,  that  the 

(«)  2  ir.  BL  348.  (Q  4  TaufU.  705. 

(c)  4  Br9,  P.  C.2ft7.  folie  •dition. 

E  4  pur- 
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1819*        purchaser  was  in  possession.     The  declaration,   after 
"  stating  the  death  of  the  testator,  stated  that  the  plaintifiS^ 

(yotntf  as  his  executors,  revived  the  suit,  and  that  the  Vice- 
Chancellor,  on  their  petition,  had  ordered  a  sum  stand- 
ing in  the  name  of  the  accountant-general  to  be 
transferred  to  the  plaintiff,  in  payment  of  the  purchase- 
money;  and  then  stated  the  report  of  the  Master,  by 
which  a  sum  was  found  to  be  due  to  the  plaintiGb  for 
interest  on  the  residue  of  the  purchase-money,  and  a 
further  sum  for  costs,  and  that  the  Vice-Chancellor 
confirmed  the  report.  It  appears  to  me^  that  the  whole 
of  this  demand  for  the' balance  of  interest  and  costs, 
arises  out  of  this  decree  of  the  Court  of  Equity :  and 
that  it  had  no  foundation  prior  to  that  decree.  Now,  I 
cannot  say  that  a  man,  compelled  by  a  court  of  equity 
against  his  will  to  pay  a  sum  of  money,  impliedly  agrees 
to  pay  the  money.  There  certainly  is  not  any  express 
contract.  It  seems  sufficient  for  me  to  say,  in  this  case, 
without  laying  down  any  general  rule  on  the  subject, 
that  the  only  ground  upon  which  this  case  has  been  put 
in  argument,  viz.  that  of  an  implied  contract,  wholly 
fiidls ;  and  that  being  so,  there  must  be  judgment  for 
the  defendant. 

Bayley  J.  The  foundation  of  the  suit  in  equity,  in 
this  case,  seems  to  have  been  an  equitable  obligation,  on 
the  part  of  the  defendant,  to  pay  the  money.  This  suit, 
if  it  can  be  maintained  at  all,  must  be  founded  upon  a 
legal  obligation  to  pay.  The  decree  in  equi^^  merely 
ascertains  that  the  defendant  is  under  an  equitable  obli- 
gation to  pay:  it  (Joes  not  go  further,  and  shew  that 
there  is  any  legal  obligation.  The  case  of  Emenon  ▼. 
Laskfy  seems  to  be  analogous  to  this  case.     There  an 

action 
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action  was  brought  to  recover  a  sum  directed  to  be  pmd         1819. 
by  an  interlocutory  order  of  an  inferior  court.     Al-      ^  — — 
though  that  order  produced  a  moral  obligation  to  pay,         aeamm 
the  Court  of  Common  Pleas  decided  that  it  did  not 
form  any  ground  for  an  action  at  law.     It  seems  to  me, 
that  in  this  case  the  decree,  founded  only  upon  an 
equitable  obligation,  does  not  furnish  any  foundation  for 
an  action  at  law. 


HoLROTD  J.  I  am  of  opinion  that  this  action  is  not 
maintainable.  The  decree  does  not  affect  to  decide 
what  was  actually  due,  in  point  of  law,  on  the  balance 
oF  an  account,  but  it  merely  directs  what  is  to  be  paid 
on  an  equitable  consideration.  It  is  said,  however, 
that  the  law  will,  in  such  a  case,  imply  a  promise  to  pay. 
In  the  case  of  judgments  of  inferior  courts,  and  courts 
not  of  record,  where  the  law  implies  a  promise  to  pay, 
it  is  to  pay  a  legal  debt.  Wherever  there  is  a  debt  at 
law,  the  Court  will  presume  that  the  party  promises  to  do 
that  which  the  law  requires.  When  the  debt  is  founded 
upon  equitable  considerations  alone^  it  may  be  enforced 
by  the  authority  of  the  Court  which  ordered  it  to  be 
paid.  The  law,  in  such  a  case^  does  not  imply  a  pro- 
mise. There  is  no  instance  of  an  action  brought  on  a 
rule  of  Court  for  payment  of  money.  The  mode  of  en- 
forcing such  an  order  is  by  attachment,  for  contempt  in 
not  obeying  the  order  of  the  Court.  Now,  although 
that  does  not  absolutely  shew  that  such  an  action  is  not 
maintainable ;  yet,  where  no  such  action  has  ever  been 
maintained,  it  lies  on  the  party  bringing  such  action  to 
•tate  a  clear  principle  on  which  it  is  maintainable.  In 
references  at  nisi  prius,  which  are  afterwards  made  rules 
of  Court,  a  verdict  is  usually  taken  to  secure  the  pay- 
ment 
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1  SI  5).  m(^nt  of  the  money  which  may  be  awarded :  unless  that 
be  done,  the  award  is  invariably  enforced  by  attachment* 

agamsi  In  Tremefikere  v.  TresiUian  (a),  it  is  said  that  upon  such 
a  rule  an  action  might  be  maintained.  In  such  cases,, 
however,  the  rule  is  made  with  the  consent  of  the  par* 
ties ;  and  when  they  consent  to  the  rule,  they  consent  to 
the  submission,  and  the  breach  of  that  submission  is  the 
foundation  of  an  action.  Although  the  parties,  by  en- 
tering into  the  rule,  may  have  subjected  themselves  to 
the  further  obligation  of  obeying  the  order  of  Court, 
the  neglect  of  which  may  be  punished  by  attachment, 
yet  the  breach  of  the  submission  is  the  ground  of  the 
action.  Admitting,  however,  that  an  action  might  be 
maintained  on  a  rule  of  Court  made  with  the  consent 
of  the  parties,  it  by  no  means  follows  that  an  action  wiU 
lie  upon  a  rule  of  Court  obtained  in  invitum.  Such 
an  order  does  not  constitute  a  legal  debt,  which  alone 
the  law  will  imply  a  promise  to  pay.  This  decree  of  the 
Court  of  Equity  does  not,  therefore^  constitute  such  a 
debt.  It  must,  therefore,  be  enforced  by  the  Court 
which  made  it,  and  is  not  the  subject  of  an  action 
at  law. 

Best  J.  The  object  of  this  action  is  to  enforce  a  mere 
equitable  demand,  founded  upon  an  order  of  Court. 
Now,  in  Fry  v.  Malcolm^  the  Court  of  Common  Pleas 
were  of  opinion,  that  an  action  was  not  maintainable 
upon  an  order  of  Court  for  the  payment  of  money.  It 
seems  to  me^  that  the  principle  of  that  case  applies  to 
the  present,  and  consequently  that  there  must  be  judg- 
ment for  the  defendant 

Judgment  for  the  defendant. 

(«)  1  SSd.  452. 
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1819. 

Cuming  against  Hill,  (a)  ^*^'^?'   ^ 

A  ^''^^^^  ^^  covenant  on  an  indenture  of  apprentice-  Co?eii«it  upon 

ship,  in  the  common  form,  by  the  master  against  apprenticeahip, 

the  fitther  of  the  apprentice.     The  breach  assigned  ^|[J^^i^!ffi|[. 

was,  that  the  apprentice  had  absented  himself  from  the  ^^thJ^I^^. 

service.   Plea,  that    the   apprentice,   at  the  time  of  ^^!^2*** 

maklnir  the  indenture,  was  an  infant,  of  the  aire  of  theienrice; 

**  -»  -^  plea,  thrt  the 

sev^iteen  years;  and  that  on  the  20th  October^  1818,  son faithfiiUy 

he  attained  his  full  age  of  twenty-one  years,  until  which  ^^  ^f  ^ 

time  he  faithfully  served  the  plaintiff,  according  to  the  SI^^J^ 

meaning  of  the  indenture;  and  after  he  had  attained  H*w^UirtSa» 


the  age  of  twenty-one  years,  h^  on  the  21st  October^  was  do  ao 
1818,  made  void  the  indenture  and  quitted  the  service 
of  the  plaintiff  as  it  was  lawful  to  do  under  the  statute 
5  Eliz.    To  this  plea  there  was  a  general  demurrer. 

Abraham^  in  support  of  the  demurrer,  cited  Branch 
T*  EmingUm  (&),  and 

Bmfy^  oontr^  bemg  then  called  upon  by  the  Court, 
admitted  that  he  could  not  support  tlie  plea. 

Abbott  C  J.  I  am  of  opinion  that  the  fiither  is 
liable  to  this  action.  He  covenants  that  the  son  shall 
fidthfiilly  serve;  the  avoidance  of  the  apprenticeship  by 
the  son  during  the  term,  cannot  discharge  the  father's 
covenant    The  indenture  of  apprenticeship  has  existed 

(«)  lUs  cut  was  argued  at  SerjearUi*  Inn, 
ib)  2Dmg.SlS. 

in 
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Cuxivo 
€tf!ahut 
Hill. 
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in  this  forni  for  more  than  a  century,  and  has  been 
in  universal  use.  A  construction  has  been  put  upon 
the  instrument  in  a  court  of  law,  in  the  case  cited  from 
Douglas.  I  do  not  see  any  reason  to  doubt  the  pro- 
priety of  that  decision,  and  I  think,  therefore^  upon 
principle  as  well  as  upon  authority,  that  the  defendant 
18  answerable  in  this  action. 


^ATLEY  J.  I  may  bind  myself  that  A.  B.  shall  do 
an  act,  although  it  is  in  his  option  whether  he  will  do 
it  or  not.  The  father  here  binds  himself  that  the  son 
shall  serve  seven  years.  It  is  no  answer  in  an  action 
brought  against  the  father,  for  the  breach  of  that  cove- 
nant, for  him  to  say,  that  it  was  in  the  option  of  the 
son  whether  he  would  serve  or  not  If  the  son  does 
not  choose  to  do  that  which  the  father  covenanted  he 
should  do,  th^  covenant  is  then  broken,  and  the  &ther 
i^  liable. 

H 

HoLROTD  and  Best  Js.  concurred. 

Judgment  for  the  plainti£ 


J^ovember  6th. 


Green  against  Davies  and  Another,  (a) 


Ajusti6caiion    'J'RESPASS  for  breaking  and  entering  pontiff's 
stated,  that  by  dwelUng-house,  situate  in  the  parish  of  SwanseOf  in 

had,  from         the  county  of  Glamorgan,  and  taking  plaintiff's  goods 

time  imme- 
morial, been  holden  before  the  steward  tnui  port-reeve  of  a  borough,  or  dieor  sufficient  de- 
puty or  deputies,  and  that  a  court  was  holden  before  C.  2>.,  the  deputy  otjt.B.,  who  was 
then  steward  and  port-reeve :  Held,  that  upon  this  plea  the  two  offices  must  be  taken  to  hav« 
been  compatible,  and  that  the  appointment  of  the  deputy  by  the  person  holdmg  both  offioet 
was  sufficient. 

(a)  This  case  was  argued  at  jifCTM*^' /nn. 

and 
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and  chattels.    Plea  first,  not  guilty ;  secondly,  that  the         1819. 

borough  otSxpansea  is  an  ancient  borough,  and  that  in        

the  said  borough  there  is  and  from  time  immemorial        agamu 

hath  been  a  Court  of  Record,  called  the  Court  of  Pleas, 

for  the  trial  and  determination  of  all  personal  actions 

and  pleas  personal,  arising  within  the  borough  and 

jurisdiction  of  the  same  court,  there  held  and  to  be 

held  in  the  borough  on  Monday  in  every  three  wedcsi 

and  that  the  ssiid  court  is  and  from  time  immemorial 

hath  been  held  before  the  steward  and  port-reeve  of  the 

said  borough,  or  their  sufiicient  deputy  or  deputies.    It 

fhen  stated,  that  at  a  court  of  record  holden  at  Swansea^ 

of  the  said  Court  of  Pleas,  within  the  jurisdiction  of  the 

court,  according  to  the  custom  of  the  court,  time  out  of 

mind  used,  and  approved  of  in  the  said  borough,  on  or 

before   W.  Graoe^  esquire,    then  being  the  deputy  of 

Bebert  Nelson  Thomas^  who  then  and  before,  and  at 

the  time  of  the  judgment,  until  and  upon  the  execution 

of  the  writ,  in  the  action  thereinafter  mentioned,  was 

the  aeward  and  portreeve  of  the  borough  aforesaid. 

The  plea  then  justified  the  treq>ass  on  a  fi.  fii.  out  of  that 

court     To  this  plea  there  was  a  special  demurrer. 

LitUedale^  in  support  of  the  demurrer.  This  court 
had  BO  jurisdiction,  and  consequently  trespass  will  lie. 
It  appears  from  the  plea,  that  the  court  is  to  be  held 
before  the  steward  and  port-reeve,  or  their  sufficient 
deputy  or  deputies.  Two  persons,  therefore,  who  fill 
certain  offices,  must  compose  the  court;  they  may, 
however*  concur  in  appointing  one  deputy,  or  each 
joay  appoint  a  separate  deputy ;  where  the  principals 
hold  the  court,  it  must  be  held  before  two  personal  no 
usage  or  custom  is  alleged  that  the  court  can  be  held 

before 
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181 9,  before  one  person  holding  both  offices;  and  unless  such 
usage  can  be  shewn,  it  cannot  be  done,  for  it  may  be 
laid  down  as  a  general  rule,  that  if  a  court,  by  custom, 
is  to  be  held  before  two  officers,  one  alone  cannot  hold 
it.  The  court  of  chivalry,  which  was  held  before  the 
constable  and  marshal,  could  not  be  held  before  one  of 
those  officers  alone.  In  Co.  IM.  74.  b.  it  is  said  to 
have  been  resolved,  in  Sir  Francis  Drak^%  case^  **  who 
strook  off  the  head  of  Dawtie^  in  partibus  transmarinis, 
that  his  brother  and  heire  might  have  an  appeale. 
Sed  r^nanoluit  constituere  constabularium  Angli8e,&c. 
et  ideo  dormivit  appellum.''  It  appears  from  this,  that 
because  the  queen  would  not  appoint  the  constable^  the 
court  could  not  be  held ;  and  Parker'%  case  (a)  and  the 
judgment  of  H6U  C.  J.  in  Chambers  v.  Jennings  (&),  and 
Oldiis  case  (c),  are  authorities  to  the  same  effect:  the 
offices,  therefore^  are  incompatible.  The  court  may, 
however,  be  held  before  their  sufficient  deputy  or  de- 
puties. Now  as  the  appointment  of  a  deputy  is  a  power 
to  be  executed,  it  must  be  executed  strictly.  Viner's 
Abr.  tit  Authority^  417,  418.  Now  it  appears,  that 
the  deputy  must  be  appointed  by  the  steward  ami  port- 
reeve :  the  authority  is  given  to  the  two  jointly ;  and 
the  public  have  a  ri^t,  therefor^  to  have  the  ccmcur- 
rent  judgment  of  two  officers  in  appointing  one  deputy. 
Here  Jt  appears,  that  the  court  was  held  before  a  de- 
puty appointed  by  one  person  only;  the  custom,  there- 
fore^ was  not  strictly  pursued,  and  the  court  was  not 
well  constituted. 


(a)  ]  Lev.  280. ,   1  Sid.  552.  (b)  7  Uod.  185. 

Show.  Pari.  Cases,  66. 

JV.E.  Taimionj 
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W.  E.  Taunton,  contrai  It  is  admitted,  upon  these  1819. 
I^eadings,  that  the  two  offices  of  steward  and  port>reeve 
may  be  held  by  the  same  individual;  for  it  is  expressly 
averred  that  the  two  offices  were  held  by  one  person : 
Tiow  that  could  not  be  true,  if  they  were  incompatible 
offices ;  for  in  that  case^  the  moment  that  the  person 
holding  one  office  was  appointed  to  the  other,  the 
former  would  become  vacant  It  must,  therefore^  be 
taken  as  a  fact,  that  the  two  offices  were  held  by  one 
person,  and  if  that  person  was  competent  to  hold  two 
offices,  it  follows,  as  of  course,  that  he  was  equally 
competent  to  appoint  a  sufficient  deputy. 

Abbott  C*  J.  It  seems  to  me  that  this  court  was 
wdl  constituted.  It  appears  from  the  plea,  that  ac- 
cording to  the  usage,  the  court  was  to  be  held  before 
the  steward  and  port-reeve,  or  their  deputy  or  deputies. 
Now,  in  fiict,  the  court  was  holden  before  an  individual, 
who  was  the  deputy,  not  of  R.  N.  Thomas^  as  steward 
only,  but  of  R.  N.  Thomas^  who  combined  the  two 
offices  of  I  steward  and  port^reeve.  I^  indeed,  it  could 
be  shewn  that  these  two  offices  were  incompatible;^  so 
that  one  person  could  not  fill  the  two,  it  would  fol- 
low, as  of  course,  that  the  court  was  not  lq;ally  holden. 
It  does  not  appear,  however,  from  the  plea,  that  the 
offices  are  incompatible ;  for  if  the  two  offices  of  steward 
and  port-reeve  had  been  holden  by  two  individuals,  and 
each  had  ^>pointed  one  deputy,  the  court  then  would 
have  been  holden  before  the  two  deputies ;  they  were 
at  liberty,  however^  to  appoint  one  deputy  only,  and 
if  they  did  so,  the  court  would  have  been  well  holden 
before  that  one  person.  It  seems  to  me,  therefore^  that 
when  the  two  offices  are  united  in  the  same  person, 
I  that 
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1819.        that  person  may  appoint  one  individual  to  act  as  de- 

""'"*'        puty ;  and  that  being  so,  there  must  be  judinnent  for 

aganui        the  defendant. 
DAvm. 

Baylet  J.  I  have  entertained  considerable  doubts 
on  this  question,  but  I  am  now  perfectly  satisfied,  that 
the  court  was  well  holden.  The  plea  states,  that  the 
court  had  been  ynmemorially  holden  before  the  steward 
and  port*reev^  or  their  sufficient  deputy  or  deputies. 
Perhaps  it  would  have  been  more  correct  to  have  used 
words  of  distribution ;  but  I  think  the  fidr  meaning  of 
the  words,  <<  before  the  steward  and  port-reeve,  or  their 
deputy,''  is,  that  the  court  must  be  holden  before 
dther  the  steward  or  port>-reeve,  or  their  deputy,  and 
it  does  not  imply  that  the  steward  and  port-reeve  must 
be  different  persons.  The  plea  further  states,  that 
22.  N.  Thomas  was  at  that  time  steward  and  portreeve ; 
now  if  the  two  offices  are  incompatible,  it  is  not  true 
that  he  was  both  steward  and  port-reeve,  and  the  plaintiff 
might  have  taken  an  issue  upon  that  fact.  That  alle- 
gation implies,  that  those  were  offices  which  might  be 
united  in  the  same  person ;  it  seems  to  me,  therefore, 
to  be  the  fair  construction  of  the  custom  alleged  in  this 
plea,  first,  that  the  court  may  be  holden  before  the 
steward  or  port-reeve  or  their  deputy ;  and  secondly, 
from  the  subsequent  allegation,  that  the  steward  and 
port-reeve  may  be  one  and  the  same  person.  I  think, 
therefore,  there  should  be  judgment  for  the  defendant. 

HoLROTD  J.  I  am  also  of  opinion  that  this  plea  is 
well  pleaded.  It  is  not  alleged  that  the  court  must  be 
holden  before  the  persons  being  steward  and  port-reev^ 
but  before  the  steward  and  port*reeve  or  their  deputy 

8  or 
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^rckpatied*  Ncnrtf  6n6  person  i«  both  irtetr^rd  and  port-        1819. 
reeve,  and  the  court  is  held  before  that  pferson,  it  is        _ 
in  feet  held  before  the'  steward  and  portree*te.     Two         agamu 
perscns  (like  the  sfaeriils  of  Middlesex)  mAy  execute  one  ^^^ 

oflSee,  or  the  satoe  individual  may  execute  two  offices. 
Here  the  court  was  hdd  before  one  person,  having  the 
power  of  both  offices^  and  if  it  was  held  before  the  prin- 
cipal himself,  having  the  power  of  both  offices.  It  ccirties 
within  the  words  of  the  custom  as  pleaded.  The  plea, 
however,  goes  on  to  states  "  before  their  sufficient  deputy 
or  deputies ;"  and  the  court  was  held  before  the  deputy 
of  the  person  who  held  both  offices;  for  it  appears  he 
was  the  deputy  not  of  the  individual  but  the  deputy 
of  the  officens.  It  was,  therefore,  held  beforo  a  person 
who  was  the  deputy  of  the  two  officers,  and 'was,  there* 
fctt,  ckarly  withui  the  cnsloln  as  (beaded.  It  is  ftaid, 
however,  that  there  is  «n  inccMapatibtlity  in  the  two 
offices  being  held  bj  the  soim  person,  inasnanch  as  the 
imblic  have  a  right  to  the  judgment  of  two  persons, 
cHhcr  in  the  hoUing  of  the  oonrt^  or  in  the  iippoiftt- 
iiiaU  wS  a  dfpu^«  Upon  these  pleadings^  however,  I 
think  it  nnlit  be  taken,  that  the  offices  ate  not  incom- 
patibly for  it  is  flHeged  upon  the  pka,  that  B.N. 
TAoouu  was  steward  and  portreeva«  Now  that  could 
not  be  tru^  if  the  offloM  were  incompatible,  for  oiie 
would  imtne^at^  becoine  vacant  or  the  same  person 
being  apfyeiatod  to  the  other.  It  appears  to  me,  there- 
forte,  that  this  plea  i«  suiident,  and  that  the  defendant 
is  cntMed  to  the  judgment  ^  the  court« 

Bebt  J.  It  appears  ivom  the  pleadings,  that  the  per- 
son before  whom  the  court  was  held,  was  the  deputy  of 
two  offices,  the  steward  and  portreeve ;  that  is,  there- 

VoL.  III.  F  fore. 


iM} 


1819. 

xyMntm 
Datxii. 
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fore,  an  admission  of  the  existence  of  two  offices,  and  if 
the  two  offices  exist,  although  they  be  united  in  the  same 
person,  it  is  as  if  they  had  been  held  by  two  different 
individuals  who  concurred  in  the  appointment  of  one 
deputy.  He  stands,  therefore,  in  the  situation  of  a  per- 
son who  has  the  authority  delegated  to  him  by  another 
who  has  the  two  offices  in  his  appointment.  I  think, 
therefore,  that  the  plea  is  sufficient,  and  that  the  de- 
fendant is  entitled  to  the  judgment  of  the  Court 

•Judgment  for  defendant* 


Saturday^ 
November  6th. 


Where  a  plea, 
fitatcd  that  >f . 
was  entitled  to 
the  equit j^of  re- 
dem|ition«  and 
mibjea  thereto,' 
that  JB.  was 
seised  in  fee, 
and  that  they 
by  lease  and 
release  granted, 
&c.,  the  pre- 
mises, except- 
ing aAd  reserv- 
ing to  A*  and 
hi«  heirs,  &c. 
a  liberty  of 
hunting,  &c.: 
Held,  that  as 
A,  had  no  legal 
interest  in  the 
land,  there 
could  be  re- 
servation to 
hiro,  and  that 
this  vras  a  de- 
fecttre  title,  and 
not  a  title  de- 
fectively set  out, 
and  that  the 
plea  was  bad  in 
substance. 


MooBE  against  The  Earl  of  Plymouth,  (a) 

^RksPASS  for  breaking  and  entering  plaintiff's 
clos^  and  with  feet  in  walking  and  with  the  feet  of 
dogs,  treading  down  plaintiff's  grass,  &c. ;  and  with 
guns  hunting  and  searching  for  hares,  pheasants,  and 
partridges,  and  other  game^  and  shooting  off  and  dis- 
charging the  guns,  being  loaded  with  gunpowder,  and 
shooting  at  hares,  pheasants,  and  partridges,  in  the 
same  close,  and  killing  and  destroying  the  same^  and 
converting  and  disposing  thereof  to  his  own  use,  &c 
Plea  first,  not  guilty ;  secondly,  that  on  the  27th  Fe^ 
hruary^  1655,  the  Rl  Hon.  Thomas  Lord  Windsor^ 
being  entitled  to  the  equity  of  redemption  of  the  pre- 
mises by  the  indenture  thereinafter  conveyed,  and  John 
Langham  and  Stephen  Langham^  third  son  of  the  said 
John  Jjangham^  being  seised  in  their  demesne  as  of 
fee^  subject  to  the  said  equity  of  redemption  in  the  said 


(a)  This  case  was  aigued  at  ^^sryeojiU' /nib 
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premises,  by  a  certain  indenture,  made  between  Lord 
Windsor  of  the  first  part,  the  Langhams  of  the  second, 
and  Thomas  Foley  and  Richard  Jones^  of  the  third  part, 
they  the  said  Lord  Windsor  and  J.  Langham^  and  & 
lAmghantj  at  and  by  the  entreaty  and  appointment  of 
the  said  Lord  W.^  granted,  bargained,  sold,  aliened,  re- 
leased, and  confirmed  unto  the  said  71  Foley  and  22. 
JoneSf  in  their  actual  possession  then  being,  by  an  in- 
denture of  bargain  and  sale  for  a  year,  all  that  park 
called  Borddy  Park^  with  other  premises,  and  amongst 
them  the  said  several  closes,   in  which,  &c.  excepted 
abocap  and  reserved  out  of  the  said  first  mentioned 
indenture,  free  liberty  of  hawking   and  hunting    in, 
oyer,  and  upon  any  of  the  said  premises,  for  the  said 
T.  Lord  Windsor,  party  to  the  said  indenture,  and 
the  heirs   of  his  body,  and  his    and   their   friends, 
servants,  and  followers.     The  plea  then  stated,  that 
the  premises    thereinbefore   mentioned,    and    in    the 
indenture  described,  whereof  the  said  several  closes, 
in  which,  &c.  are  part  and  parcel  by  several  mesne 
assignments  vested  in  one  Henry  Guest,  who  demised 
the   several  places  in  which,   &c.   to  plaintifl^   who^ 
by  virtue  of  such  demise,  became  and  then  was  the 
toiant  of  the  said  Henry  Guest.    The  plea  then  stated, 
that  the  defendant  was  the  heir  of  the  body  of  the  said 
Thomas  Lord  Windsor,   and  justified  the  trespass  as 
such,  in  the  exercise  of  the  liberty  excepted  and  re- 
s^red.     To  this  plea  the  plainti£P  demurred,  and  the 
Court  of  Common  Pleas  gave  judgment  for  the  plain- 
tiff   The  record  was  then  removed  by  writ  of  error 
into  this  court,  and  the  case  was  now  argued  by 
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Puller,  for  the  plaintiff,  and  Blossett  Seiju,  for  the 
defendant  in  error.  The  point  chiefly  argued  was^ 
whether,  under  the  terms  hawking  and  hunting,  the 
plaintiff  in  error  had  any  right  to  shoot  pheasants  and 
partridges.  Upon  that  question  the  Court  pronounced 
no  judgment.  Blossett  Seijt.  objected,  that  this  was 
pleaded  as  a  reservation  or  exception,  which  it  could 
not  be^  as  Lord  Windsor  bad  only  an  equity  of  re* 
demption,  and  no  l^al  interest  in  the  land,  and  there 
could  be  no  resenration  to  a  stranger ;  and  that  being 
pleaded  as  a  reservation,  it  could  not  be  taken  to 
operate  by  way  of  grant;  and  he  cited  Cliesterv. 
Willan  {a)j  Monnington  v.  William  (i),  and  Baker  v. 
Ijode.  (c)  For  the  jdaintiff  in  error,  it  was  insisted, 
that  these  several  authorities  were  before  the  statute  of 
4  4*  5  Anne,  c.  16.,  and  that  this  was  matter  of  form,  and 
could  oxAy  be  taken  advantage  of  by  special  demurrer. 


Abbott  C.  J.  I  do  not  find  it  necessary  to  decide 
in  this  case,  what  would  be  the  legal  ef&ct  of  a  grant 
to  a  man  and  the  heirs  of  his  body,  his  friends,  ser- 
vants, and  followers,  to  have  the  free  liberty  of  hawking 
and  hunting,  because  I  am  of  opinion,  upon  this  record, 
that  the  plea  i»  bad  in  substance,  inasmuch  as  it  does 
not  all^e  a  grant,  but  a  mere  reservation,  of  a  liberty. 
The  person  who  excepts  and  reserves,  appears,  upon 
this  record,  to  have  bad  no  legal  interest  in  the  land. 
It  is  a  g^ieral  rule  that  deeds  should  be  pleaded 
according  to  their  legal  operation.  It  is  said,  that 
the  cases  which  were   referred  to  in  argument,  were 


(a)  2  Sceimd.  96. 


(6)  I  Vera.  109. 


(c)  3  Lev,  291. 
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before  the  statute  of  AnnCf  and  that  this  objection  ought 
to  have  been  taken  on  special  demurrer.    I  think,  how* 
ever,  that  this  plea  is  defective  in  substance)  and  not  in 
form.     It  is  not  the  case  of  a  tide  defectively  set  out, 
bat  of  a  title  defective  in  itself.     If  the  defendant  had 
wished  the  Court  to  construe  the  deed  for  hini,  he 
should  have  set  it  out  in  haec  verba,  or  at  least  so  much 
as  he  meant  to  rely  on ;  here,  however,  it  is  only  alleged 
that  Lord  Windsor^  having  an  equity  of  redemption, 
and  Langhatn^  the  father  and  son,  being  seised  in  fee^ 
by  deed  granted,  bargained,  sold,  aliened,  released,  and 
confirmed  unto   Foley  and  Jones.     Now  that  is  very 
incorrect;  for  Lord  Windsor  himself  had  no  legal  estate 
in  the  premises.     The  plea,  however,  goes  on  to  state 
^  unto  Foley  apd  Jones  in  their  actual  possession  then 
being,  by  virtue  of  an  indenture  of  bargain  and  sale  for 
one  year,  bearing  date  the  day  next  before  the  date  of 
the  said  indenture^"  Now  this  is  a  most  incorrect  mode 
of  pleading,  for  it  ought  to  have  alleged  first,  the 
bargain  and  sale^  and  then  to  have  stated  the  other 
instrument  as  a  release.     However  that  might,  per- 
haps, be  matter  of  form ;  it  then  goes  on  to  shew  the 
transfer  <<  to  Thomas  Folof^  of  all  that  park,  together 
with  other    premises,  ftc,   and  amov^t  others,  the 
said  several  doses,  in  which,  &€.  excepted  always  and 
reserved  out   qS  the  said  indenture,   free  liberty  of 
hawking  and  huntiog,  &c  upon  the  said  premises,  for 
ibe  said  Tkmas  Lord  Windsor^  his  heirs,  &c.''    The 
sabstanee  of  the  plea  is,  that  Lord  Windsor  excepted 
and  reserved  to  himself  this  right.     The  whole  frame 
and  impart  of  the  plea  puts  the  defence    upon  the 
ground  of  an  exception  and  reservation  in  the  deed  in 
Javour  of  a  person  to  whom  no  such  reservation  could 
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be  made,  for  he  had  no  title  or  interest  in  the  land.    It 
appears  to  me,  therefore,  that  the  plea  is  substantially 
against        bad,  and  that  the  judgment  of  the  Court  below  ought 
Plymouth.      to  be  affirmed. 


Bayuby  J.  The  plea  purports  to  set  out  the  deed, 
according  to  its  legal  operation,  and  it  states  that  legal 
operation  to  be,  that  there  is  excepted  and  reserved  to 
Lord  Windsor  a  certain  right.  Now  when  we  look  at 
the  deed  as  set  out  upon  this  plea,  it  is  quite  clear, 
that  it  cannot  have  contained  any  exception  or  reserv- 
ation of  any  such  right,  and  therefore,  it  cannot  have 
any  such  operation  as  that  alleged  in  the  plea.  It  is 
said,  however,  that  it  may  operate  by  way  of  grant. 
We  can  form  no  judgment  what  operation  it  might 
have,  unless  we  saw  the  very  words  of  the  deed.  The 
deed  not  being  before  us,  we  are  not  at  liberty,  to 
ascribe  to  it  an  operation  different  from  that  ascribed 
to  it  by  this  plea. 

HoLROYD  J.  I  have  entertained  some  doubt,  whether 
this  objection  ought  not  to  have  been  shewn  by  special 
demurrer.  I  am  now,  however,  satisfied  that  it  is  not 
a  mere  matter  of  form,  and  that  no  I^al  title  is  set  out 
in  the  plea.  In  deducing  title,  I  have  understood  it  to 
be  an  established  rule,  that  conveyances  are  to  be 
pleaded  as  they  operate.  It  is  so  considered,  by  I^ord 
C.  B.  Conynsy  in  his  Digest^  tit  Pleader^  c.  37.  That 
rule,  however,  does  not  apply  to  an  action  on  a  deed  of 
covenant ;  in  such  an  action  it  is  stated,  that  by  a  cer- 
tain deed  it  was  witnessed,  that  the  party  covenanted ; 
the  title  in  that  case  is  not  deduced.  The  title,  how- 
ever, must  be  deduced  in  a  plea^  when  the  defendant 
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insists  that  he  had  a  right  to  enter  upon  the  premises ; 
here  it  is  stated,  in  this  plea,  that  Lord  Windsor  was 
entitled  to  the  equity  of  redemption,  and  that  subject 
thereto  the  lionghams  were  seised  in  fee^  and  that  they 
granted,  &c.  Now  that  allegation  cannot  be  true,  for 
Lord  JV.  having  only  an  equity  of  redempti<Mi,  could 
not  grant,  Sec  The  deed  must  operate  as  a  release,  not 
from  Lord  JV.  but  from  the  two  Zjongkams  only;  that . 
auction,  therefor^  cannot  be  tru^  and  if  so,  there  is 
no  convey ance  on  the  face  of  the  plea  taany  one.  'Now 
the  words  of  exception  and  reservation,  in  whatevea  way 
they  operate,  can  have  no  effict,  unless  the  allegation  be 
true  as  to  the  conveyance  itself;  non  constat  that  there 
was  any  conveyance.  If  there  was  a  good  convqrance^  it 
should  have  been  pleaded  as  such ;  for  unless  there  were 
such  good  convqrance,  the  deed  could  not  operate  by 
grant  or  by  any  other  mode;  I  think,  therefore^  that: 
there  is  no  sufficient  conveyance  pleaded,  and  conse- 
quently that  this  is  not  the  case  of  title  defectively  set 
oat,  but  qf  a  defective  title,  and  that  being  so,  tine 
judgment  of  the  court  below  must  be  affirmed* 
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A  district,  utu- 
ate  withih  the 
local  limits  of 
the  county  of 
York,  from  time 
Immemorial 
had  been  part 
of  the  county 
ofDttrAam,  yet 
had  always  con- 
tributed to  the 
public  burdens 
of  the  county  of 
York:   Held, 
that  it  was  to 
be  presumed 
that  such  dis- 
trict, either  in 
the  original  di- 
vision of  land 
into  counties, 
or  at  some  sub- 
sequent period 
(when  it  was  se- 
parated from 
the  county  of 
For*),  was 
madepart'of 
the  county  of 
Jhtrhom^  on 
condition  of  its 
contributing  to 
the  burdens  of 
the  county  of 
Yoric,  and  that 
such  district 


the  county-rate 
of  YoHahirc. 


Johnson  againsl  W.  Dbaltry  Clerk  and 
X  C.  R.  Rbid  Clerk,  J.  Gray,  and 
W.  Ware,  (a) 

^RESPASS  for  taking  two  hones  of  plaintiff,  on  the 
dd  of  Majf^  1815,  at  Craike^  in  the  county  of 
Durham.  Pka,  not  guiky.  The  caRse  was  tried  at  the 
NoHkumberhmd  assizes,  181 7}  when  a  veldict  was  found 
for  the  phiintiff,  1 SL  lOi.  damages,  snbgect  to  the  opinion 
of  the  Court  on  the  following  case. 

The  plaintiff  was  petty-constable  of  the  district  of 
Craikcy  and  the  defendants  justified  the  trespass  under  a 
warrant  of  distress  issued  by  two  of  them,  who  were 
justices  for  the  North  Riding  of  Yorkshire^  in  conse- 
qilence  of  plaintiff's  refosal  to  pay  the  amount  of  the 
assessment  cf  Craike  to  the  county-rate  of  the  North 
Riding.  The  district  of  Craike  is  a  manor,  abd  ancient 
possession  of  the  Bisbq3s  of  Durham,  situate  in  the  North 
Riding  and  in  the  Wapentake  of  Buhner^  at  some  dis- 
tance from  the  body  of  the  county  oiDurhamj  bid  from 
time  immemorial  it  has  been  and  is  a  part  of  the  county  of 
Durham.  TherearejuMicesofthe  peace  resident  in,  and 
exercising  jurisdiction  over,  the  district  of  Craike^  who 
are  appointed  by  and  act  under  the  commission  of  the 
peace  for  the  county  of  Durham^  and  not  for  the  North 
Riding  of  Yorkshire.  The  freeholders  of  Craike  have 
always  voted  in  county  elections  for  Durham,  and  not 
for  Yorkshire.    The  fines  of  lands  in  Craike  have  always 
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been  levied  in  the  courts  of  the  oounty-palatine  otjhtr" 
ham.    At  the  trial,  various  instances  were  produced  of 
IHTOsectttions  for  oflfences  committed  at  Craike^  which 
had  been  tried  at  Durhomj  and  in  which  costs  were  paid 
to  the  prosecutor  out  of  the  county-rate  \  and,  on  the 
other  hand,    similar  instances  were  produced,  from 
which  it  f^pearedthat  the  justices  of  the  North  Riding 
had  exercised  a  jurisdiction,  both  civil  and  criminal, 
with  reelect  to  matters  arising  within  the  township 
of  Craike^  and   that   from  the  year   11(15,  the  in* 
habitants  of  Craike  were  assessed  to  the  rates  of  the 
North  Riding.    In  1674,  the  rate  was  raised  from  9Sk 
to  €0L  :  and  in  1787,  the  inhabitants  of  Craike^  having 
.  refused  to  pay  their  usual  assessment,  the  magistrates 
of  the  North  Riding  ordered  a  case  to  be  prepared  for 
the  c^Miuon  of  counsel  On  the  27th  AprUj  1742,  throe 
years  after  the  passing  of  die  IS  G.  2.  c.  89.,  the  inhabit 
ants  of  Crotfe  again  refosed  to  pay  the  rate.  Themagfah 
tnites  directed  any  two  justices  to  grant  a  warrant  of 
distress  to  levy,  and  that  the  Court  should  indemnify 
the  chief  constables  in  levying  the  distress^    On  the  8th 
Odcber,  1745,  by  order  of  sessions,  reciting  that  the 
township  of  Qtaike  had  long  been  reputed  part  of  the 
county  of  Durkam,  yet  that  it  had  always  be^i  taken 
as  part  of  the  wapentake  of  Btdmer ;  and  had  always 
been,-  from  time  immemorial,  assessed  to^  and  paid  all 
manner  of  public  taxes  charged  for  tiie  North  Riding, 
as  part  of  that  wapentake,  until  about  nine  jrears  before, 
and  that  nothing  had  since  been  done  by  the  proper 
efficers  employed  for  recovering  the  same;  it  was  or- 
d«^,  that  the  chief  constable  employed  to  levy  the 
same  should  be  indemnified.      By  another  order  of 
sessions, .  made   at   the    York   Midsummer  adjourned 
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1819.        sessions,  1747,  reciting  that  the  comtaJbleB  of  Craike 

had  absolutely  refused  to  pay  their  proportion  of  the 

jtgpmu        county-rates  for  the  space  of  eight  years,  and  that  there- 
upon die  Court  had  ordered,  that  the  justices  residing  in 
the  said  wapentake  should  be  empowered  to  grant  such 
warrants,  and  pursue  such  measures,  as  they  should 
think  proper  for  the  recovery  thereof;  and  that  certain 
magistrates,  therdn  mentioned,  did  grant  their  warrant, 
empowering  the  chief  constables  of  the  wi^ntake  to 
make  distress  upon  the  goods  of  the  constable  of  Craike^ 
for  satisfying  the  arrears  of  the  rates ;  and  that,  accord- 
ingly, a  distress  had  been  made  upon  his  goods,  but 
that  he  still  refused  to  pay  the  same,  upon  pretence 
that  Craike  was  always  reputed  part  of  the  county  of 
Durham^  and  therefore  not  Uable  to  the  payment  of 
rates  in  the  county  of  York;  that  a  replevin  was  sued 
forth  for  the  goods  distrained,  and  a  suit  in  law  was 
commenced    to  settle  the  right  in  questicm ;   but  that 
the  petty  constable,  being  better  advised,  had,  with  the 
consent  of  the  rector  and  the  principal  inhabitants, 
applied  to  the  justices  to  cease  all  further  proceed- 
ings, and  had  submitted  to  pay  the  rates  and  arrears 
thereof,  and  for  the  future  to  continue  to  pay  the 
same  as  they  should  become  due,  as  anciently,  from 
time  immemorial  they  had,  and  of  right  ought  to 
have  done;    it    was  then  ordered,    that  all  further 
proceedings  should  cease,    and    that    the  constables, 
churchwardens,    and  overseers,   and  other  substantial 
inhabitants  of  Craikcj  should  tax  every  inhabitant  of 
the  said  parish  to  raise  the  sum  assessed.     At  the 
same  sessions,   there  was  a  petition  of  the  freehold- 
ers, copyholders,  poor  tenants,  fitrmers  at  rack-rent, 
inhabiting   the  town  and  parish  of  Craike^  stating 
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that  they  had  been  inadvertently  drawn  in  to  bring  on  1819. 
themsdves  a  law-suit,  in  connequence  of  the  non-pay-  — — 
meot  of  the  county-rates,  which  they  were  advised  not  agabm 
to  pay,  as  their  parish  was  reputed  to  be  parcel  of  "^"-t*^' 
the  county  of  Durhamy  and  not  of  tlie  county  of 
York ;  but,  that  being  now  convinced  of  their  error 
and  mistake,  and  satisfied  that  th^  ought  to  pay  the 
county-rates  of  the  North  Riding,  they  promised  for 
themselves  and  their  successors  to  pay  the  rates  con- 
stantly, as  they  were  anciently  accustomed  to  do^  and 
also  to  pay  the  arrears  due;  and  prayed  the  justices 
to  remit  part  of  the  arrears.  Th^n  followed  an  order 
of  sessions,  that  the  arrears  should  be  discharged 
upon  payment  by  the  petitioners  of  one  half  of  the 
assessment.  The  district  of  Craike^  from  the  time  of 
the  conclusion  of  this  dispute,  always  contributed  to 
the  county-rate  of  the  North  Riding,  as  if  it  had  been 
a  part  thereof  With  respect  to  the  payment  by 
Craike  before  the  said  dispute,  and  also  before  the 
12  G.  S.  of  those  rates,  for  which  the  general  coun^- 
rate  was  in  that  year  substituted,  the  following  do- 
cuments were  produced  in  evidence  at  the  trial.  A 
book  called  '*  Nomina  Villarum,''  found  amongst  the 
records  of  the  North  Riding  sesaons,  the  antiquity 
of  the  beginning  of  which  was  uncertain,  but  in 
which,  at  all  events,  there  were  entries  in  1727 
and  1735,  and  which  purported  to  contain  accounts 
of  the  several  towns  within  every  division  of  the  North 
Riding.  In  this  book,  Craike  was  enumerated  as  one 
of  the  towns  within  the  wapentake  of  Bulmer.  By  an 
order,  dated  in  1735,  it  appeared  that  several  sums 
were  estreated  throughout  the  whole  North  Riding  for 
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1819.  certain  purposes,  viz.  Ist,  a  relief  of  prisoners  in  York 
castle ;  2dy  hospital  money ;  Sd,  wages  of  governor  of 
house  of  correction ;  4th,  bridge  money;  5th,  charges 
DfALXftT.  ^f  soldiers'  baggage;  6th,  money  for  the  conteyance  of 
vagrants;  7th,  for  purchase  of  a  roister  house.  At 
the  end  of  that  order,  followed  a  computation  of  the 
proportion  in  which  the  different  divisions  of  the  North 
Riding  were  to  contribute  to  these  estreats,  and  the  pro- 
portion of  Btdmer  was  computed  among  the  rest ;  but 
there  was  no  computation  for  the  proportion  of  the 
townships  in  the  several  divisions,  and  the  name  of 
Cratie  was  not  mentioned.  The  defendants,  also,  pro- 
duced the  duplicates  of  the  assessment  of  the  ^Nortli 
Riding  to  the  land-tax,  from  the  time  of  the  passing 
of  the  first  land-tax  act,  4  W.SfM.c.  1.,  in  regular 
succession,  down  to  the  time  of  the  trial,  from  which 
it  appeared  that  the  township  of  Craike  had  been 
uniformly  assessed  to  the  land-tax,  together  with  the 
rest  of  the  wapentake  of  Bidmer^  and  paid  its  pro- 
portion to  the  chief  constable  of  that  wapentake.  In 
the  appointments  of  the  collectors  of  the  land-tax, 
Craike  was  described  as  the  township  of  Craike^  in  the 
county  of  Durham^  and  within  the  land-tax  collection 
of  the  division  of  Buhner.  The  case  was  argued  by  — 

Gret/,  for  the  plaintiff.  The  distress  being  made 
before  the  passing  of  the  55  G.  3.  r.  5L,  must  be  justi- 
fied under  the  12  6. 2.  c.  29.  Now,  it  is  stated  as  a 
fact,  that  Craikey  though  situate  in  the  North  Riding  of 
Yorkshire^  has  from  time  immemorial  been,  and  still  is, 
part  of  the  county  of  Durham.  That  fact  is  recognised 
by  the  I^slaturc  in  several  public  acts  of  parliament, 
.    16  two 
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two  of  which  are  the  militia  acta,  the  42G.3«  c.90.  1819. 
&  151.,  and  2  G.  3.  c.  20.  s.  133.  As  Craike^  therefore,  — -• 
18  part  of  the' county  of  Ihrkamj  it  cannot  be  liable  to  agahui 
the  general  county-rate  of  the  North-Riding  of  Yark^ 
shire.  The  12  G.  2.  c.  29.  &  I.,  reciting  several  other 
ads,  and  that  inoonv^ence  had  atben  from  ooUectmg 
the  several  rates  imposed  by  them,  empowers  justices 
to  make  one  general  rate^  in  lieu  of  the  several  separate 
and  distinct  rales  directed  by  the  recited  acts  to  be  made, 
and  by  s.  &  provides^  that  nothing  contained  in  the 
act  shall  extend  to  make  persons  or  places  liaUe  to  pay 
to  any  rate  to  be  made  in  purauaiioe  of  that  act,  to  which 
such  person  or  place  was  not  liable  to  contribute  befote 
the  passing  of  the  act  Now,  if  any  of  the  old  rates 
were  sudi  as  Craike  could  not  be  liaUe  to  pay  to  the 
North  Riding,  it  cannot  i|6w  be  liable  to  contribute  to 
the  general  rate^  which  was  sdbstkuted  for  tbem«  One 
of  those  rates  is  that  impoKd  by  11  and  12  flK  3.  c.  19., 
for  buildmg  and  repairing  gaols,  and  it  enables  justices 
to  distribute  and  oharge  the  rate  upon  tl^e  seiwral  hun- 
dreds, lathes^  wapentakes,  or  otlKr  (fivisions  of  the  said 
amnty.  Another  of  the  old  rates  was  that  imposed  by 
the  A'^Etix.  c.  U.S.  13.»  by  which  the  justices  of  every 
county  shall  rate  every  parish;  so  that  the  rate  of  such 
taxation  <yf  the  parishes,  in  every  counts^  do  not  exceed 
the  rate  of  two-pence  for  erery  parish  witbfai  iJm  sitid 
county.  By  the  7  Jae.  1.  a  4.  x.  a,  one  of  the^rarpoees 
to  which  this  rate  is  made  applicable  is,  to  afibrd  allow- 
ances to  the  governor  of  the  county  houses  of  correction. 
AnodMrcf  the  old  rates  is  that  imposed  by  the  lAEth. 
c.  5.  s*  57-,  by  which  the  justices  of  every  Aire  are  em- 
powered to  rate  every  parish  within  the  smi  shirey  and 
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1819.         ^he  money  is  to  be  applied  to  the  relief  of  prisoners 
■  committed  by  the  said  justices.    The  19  Car.  2.  c*4f. 

<^|^^  5. 1.  affords  a  similar  instance.  These  rates  were  not 
common-law  burthens^  but  were  created  (unless  the 
duty  of  repairing  the  county  gaol  be  an  exception)  by  the 
statute  regulating  the  mode  of  collecting  the  rates;  and 
the  question  of  liability  must  be  tried  by  the  language  of 
the  statutes.  Now,  as  those  statutes  uniformly  confine 
the  jurisdiction  of  the  magistrates  in  assessing  and  col- 
lecting them  to  places  within  their  own  counties,  it  is 
impossible  that  part  of  the  county  of  Durham  can  be 
legally  liable  to  pay  rates  to  the  North  Riding  of  York- 
shire. The  12  6. 2.  c.  29.  s.  2.  expressly  enacts,  that 
the  distress  is  to  be  made  by  warrant  of  two  or  more 
justices  of  the  county^  ridings  division^  &c.  The  distress, 
therefore,  cannot  have  been  lawful,  unless  it  can  be 
shewn  that  the  two  magistrates  of  the  North  Riding, 
who  signed  the  warrant,  were  magistrates  of  the  county 
of  which  Craike  forms  a  part,  which  is  contrary  to  the 
fiict  found  that  Craike  is  pari  of  the  county  of  Dia*ham. 
Admitting  it  to  be  true,  that  some  rates  had  been  im- 
memorially  paid  to  the  North  Riding  by  Craike,  that 
would  not  establish  its  liability  to  contribute  generally 
to  the  modem  county-rate  of  the  North  Riding :  such  a 
liability  involves  a  presumption,  that  there  was  a  time 
when  Craike  was  not  a  part  of  the  county  of  Durham, 
which  is  contrary  to  the  fact  found  in  the  case.  The 
king  could  not,  by  any  reservation  in  a  charter  made 
before  the  period  of  legal  memory,  determine  the  dis- 
trict to  which  Craike  should  be  liable  to  contribute,  in 
respect  of  hites  which  were  not  then  in  existence;  and, 
in  that  respect,  this  case  differs  from  Sherry  v.  Bichard- 
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son  (a),  and  Rex  t.  Got^h.  (b)     Even  if  the  crown  bad        1819. 
the  power  of  making  such  a  reservation  at  the  time,  still 
the  statutes  by  which  the  county-rates  have  at  different 
times  been  imposed,  ought  to  be  construed  as  annulling 
that  reservation,  because  they  expressly  limit  the  juris-^ 
dicdon  of  the  magistrates,   in  such  matters,  to  the 
county  or  place  of  which  they  are  magistrates.    There 
is  no  authority  for  saying  that  a  place  can  belong  to 
two  counties,  because  there  is  no  saving  in  any  of  the 
statutes  before  12  6.  2.  c.  29^  either  general  or  special, 
which  could  apply  to  the  case  of  a  part  of  one  county 
paying  to  another  county;  and  because  the  most  strik- 
ing anomalies  will  arise  from  the  liability  of  a  part  of 
Durham  to  contribute  to  the  general  county  rate  of  the 
North  Riding.    For  instance,  by  18  G.  S.  c.  19.  s.  ?• 
courts  are  empowered,  in  prosecutions  for  felony,  to 
order  the  county  treasurer  to  pay  the  prosecutor  his 
expences^  which  sum  the  treasurer  is  to  be  allowed  in 
his  accounts.     Now,  as  Craike  is  part  of  the  county  of 
Durham^  and  as  it  is  admitted,  inBexy.  Qaugh  (c),  that 
<<  the  king  cannot,  by  his  charter,  give  Judges  a  power 
to  try  in  on«  county  oflfences  committed  in  another ;"  it 
foUowa,  that  fdonies  committed  in  Craike  must,  except  in 
cases  ^)ecially  provided  for  by  statute^  be  tried  in  the 
county  of  Durham  /  and  the  prosecutor  may  have  his  ex- 
penses allowed  out  of  the  fund  arising  bom^e  Durham 
county  rates.  This^  in  fkct,  is  stated  in  the  case  to  have 
happened  in  several  instances.     Again,  under  14  EUz. 
c.  5.,  prisoners  sent  from  Craike  must  be  relieved  out 
of  the  Durham  rates,  to  which  Craike  could  not  contri- 
bute, supposing  it  liable  to  contribute  to  the  North 

(a)  Papham,  16.  {h)  Doug.  791.  (c)  Doug.  791. 
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1819.        Riding.     It  would,  however,  contribute  to  the  North 
'  Riding  rate,  from  which  it  could  receive  no  benefit. 

agtdnM  AgaxDf  under 4S Eliz.  c.2.  s.  12., andTJoc.  1*  ^.4.  s.6., 
similar  consequences  would  follow,  and  in  addition, 
the  assessments  of  North  Riding  magistntes  must 
have  depended,  for  execution,  upon  the  orders  of 
the  Durham  magistrates  residing  in  Craike*  Again,  if 
Craike  be  liable  to  contribute  to  the  connty  rate  of  the 
North  Riding,  it  must  either  have  been  liable  to  con- 
tribute to  the  building  of  the  register  house  of  that 
riding,  without  having  the  privilege  of  having  the  me- 
morials of  the  convejrances  of  lands  situate  there,  regis- 
tered: or  Craiie  must  have  been  entitled  to  that 
privil^g^  and  all  conveyances  of  lands  there  must  be 
void;  which  have  not  been  so  registered ;  and  yet,  as 
the  case  states,  ><  the  fines  which  have  been  levied  of 
lands  rituate  in  Craike^  have  always  been  levied  in  the 
courts  of  the  county  palatine  of  DurianL'*  For  the 
act  wfaidi  established  the  public  registering  of  OMivey- 
ances  of  lands  within  the  North  Riding,  is  the  8  6.  2. 
c  6.,  by  <•  3.  of  which  it  is  enacted,  that  die  charges  of 
erecting  and  establishing  the  raster  office,  shall  be  at 
the  public  dbarge  of  the  North  Ridiiig,  which  charges 
shall  be  raised  by  the  justices  of  the  peace  of  the  N<Hlh 
RicUngy  in.such  mamier  as  they  are  empowered  to  raise 
AoiM^  for  the  repairs  of  county  bridjges.  If  Craike  is 
fiable  to  contribute  to  the  county  rates  of  the  North 
Ridings  and  that  fialnlity  is  to  rest  on  an  implied  re- 
servation before  the  time  of  1^1  memory  it  is  difficuh 
to  say  in  what  way  Chat  reservation  could  have  been 
wofded,  so  as  to  include  all  subsequent  conrty  rates, 
without  applying  to  this  case  also;  and,  in  point  ot 
fact,  the  ettract  fit)m  the  book  entitled  «  Nomina  ViU 
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rtf/»,"    which  is  inserted  in  the  case,  shews,  if  it  shews  1819. 

anj  thing,  that   Craike  did  really  contribute  to  the  "    ■'■' 

building  of  the  register  house,  Tor  the  North  Riding.  agabut 


Tindal^  contra.  After  observing  that  Craike  had, 
firom  the  earliest  period  of  which  there  was  any  evi- 
dence, been  assessed  to  the  burdens  of  the  Nortli  Riding, 
was  stopped  by  the  Court 

Abbott  C.  J.  This  action  seeks  to  set  aside  the 
usage  which  has  prevailed,  not  only  as  fiir  back  as  the 
memory  of  living  persons  can  go,  but  as  far  back  as 
any  written  document  applicable  to  the  subject  can  be 
fiMind.  Now  we  certainly  ought  not  to  overturn  that 
usage,  i^  by  any  reasonable  intendment,  it  6an  be  sup- 
posed to  have  had  a  1^1  commencement.  In  the 
opinion  that  I  am  about  to  deliver,  I  wish  to  be  under- 
stood, as  not  deciding  on  the  question  of  the  juris- 
diction civil  or  criminal,  of  the  magistrates  of  the  North 
Riding,  over  the  township  of  Craike.  Mj  judgment 
is  confined  solely  to  the  point,  whether  Craike^  admit- 
ting it  to  be  parcel  of  the  county  of  Durhanh  for  some 
purposes,  is  assessable  to  the  rates  of  the  county  of 
York.  I  am  of  opinion,  from  the  evidence  laid  before 
us,  that  Craike  is  liable  to  contribute  to  the  county 
rates  of  the  North  Riding.  From  time  unmemorial 
Craike  has  been  parcel  of  the  county  of  Durham  j  whe- 
ther it  became  so  at  the  time  of  the  original  separation 
of  the  land  of  the  two  counties  of  Durham  and  Yorkj 
OT  whether,  having  been  originally  part  of  the  county 
of  York,  it  was  made  part  of  Durham^  when  the  latter 
became  a  county  palatine,  in  consequence  of  being 
parcel  of  the  possessions  of  the  Bishop  of  Durhamf  we 
Vol.  III.  G  do 
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1819.        do  not  know.     When  either  of  these  events,  however^ 
■  took  place,  it  may  possibly  have  happened,  that  it  was 

Qgatntt  then  settled  that  Craike  should  be  contributory  to  the 
burdens  of  the  county  of  York^  and  not  to  those  of  Dur- 
ham. Then,  if  that  may  have  been  done,  the  question, 
on  the  evidence  before  us,  is,  whether  we  ought  not  to 
conclude,  that  what  might  lawfully  have  been  done  at 
one  or  other  of  those  periods,  was  in  fact  done.  Alt 
the  usage  leads  to  that  conclusion,  and  there  is  nothing 
aigainst  it.  A  very  strong  argument,  also,  in  favour  of 
that  conclusion,  is  deducible  from  the  act  establishing 
the  land-tax,  which  became  a  substitute  for  aids  and 
other  rates  which  were  of  a  local  nature^  and  were 
collected  in  sepl^rate  districts.  Now  the  4  ^  4*  ^«  ^*  1* 
ff;  28.  (wb^  was  the  first  land-tax  act)  provides,  that 
**  all  places,  consltablewicks,  divisions,  and  allotments, 
which  have  lu^  to  be  rated  an^  assessed,  shall  pay  and 
be  assessed  in  t»ucK  county,  hundr^,^  rape,  wapentake, 
oonstable^iek,  division,  place,  and  allotment,  as  the  same 
hath  heretofore  been  assessed  in,  and  not  elsewhere.'' 
From  tlie  time  of  passing  that  act  to  the  present  moment, 
the  district  of  Craike  hath  always  been  assessed  in  the 
North  Riding ;  and  the  only  mode  of  accountii^  for 
that  is  to  suppose,  that,  before  the  passing  of  that  act, 
it  was  assessed  to  the  public  burdens  of  the  NorA 
Riding,  and  not  to  those  of  Darham*  None  of  the 
documents  go  so  fftr  as  to  shew,  that  there  ever  was 
a  time  at  which  this  township  was  not  assessed  to 
some  of  the  public  burdens  of  the  North  Ridii^; 
for  it  appears  at  all  times  to  have  been  assessed  to 
the  repairing  of  brk^es,  and  the  character  of  that 
species  of  evidence  is  tnuth  higher  dian  that  of  till  the 
odier  in  a  question  rdating  to  a  county  ratie;  for 
the  repairing  of  bridges  is  coeval  with  the  common  law. 

If 
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IF  then,    from  time  immemorial,  the   rates  assessed         1819. 

focally  upon  the  township  of  Craike^  were  applicable 

to   the  North    Riding,   it  seems  to  me  that  it  may 

&irly  be  presumed,  that  it  was  specially  reserved  and 

provided,  either  on  the  original  separation  of  the  land 

into  counties,  or  on  the  taking  away  of  the  district 

firom  the  North  Riding,  and  placing  it  in  the  county  of 

Durham  (if  that  did  in  fact  take  place),  that  it  should 

contribute  to  the  burdens  of  the  North  Riding,  and  not 

to  those  bf  Durham :  and,  if  so,  we  ought  to  conclude^ 

that  sudi  reservation  was  made,  and,  to  give  efiect  to  it^ 

we  must  decide  that  this  district. ought  to  contribute 

generally  to  die  rates  and  burdens  of  the  North  Riding. 

It  will  ndt,  however,  fclllow,  from  our  decision,  that 

the  inhabitants  of  Craike  must,  therefore,  contribute 

to  the  register  house.     My  opinion  goes  only  to  the 

liability  of  contributing  to  the  county  burdens.     I  wish 

to  be  understock],  as  pronouncing  no  opinion  on  that 

question,  or  on  the  question  as  to  the  jurisdiction  of 

the  magistrates  in  civil  or  criminal  cases. 

Batlct  J.     This  is  partly  a  question  of  law,  and 
pmrtly  a  question  of  fact ;  as  a  jury,  however,  upon  the 
eddence  stated,  could  only  find  a  verdict  one  way,  and, 
if  diqr  found  otherwise,  it  would  be  the  duty  of  the 
Court  to  grant  a  new  trial,  it  seems  to  me^  that  we 
are  at  liberty,  without  breaking  in  upon  the  province  of 
the  jury,  to  deliver  our  judgment  on  the  case  as  now 
scitted.    The  12  6.  i.  c.  29.  directs  the  justices  to  levy 
the  cddiity-rates  within  the  limits  of  their  respective 
jiirisdictiohs.    The  question  of  &ct,  therefore,  is,  whe- 
ther for  the  purpose  of  the  county-rate  the  township 
of  Craitk  is  w!£hih  the  jurisdiction  of  the  North  Ridihg 
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1819.        magistrates.    It  seems  to  me  that  the  evidence  is  aU 

one  way.     I  think  it  quite  clear,  for  the  reasons  already 

mgttinsi        given  by  my  Lord  Chief  Justice,  that  a  place  may  be 
in  one  county  for  certain  purposes,  and  for  certain  other 
purposes  not  in  the  county.     Craike  is  within  the  local 
limits  of  the  North  Riding,  yet  from  time  immemorial 
it  has  been  part  of  the  county  of  Durham.  Whetlier  it 
was  made  part  of  that  county  on  the  original  division 
of  the  kingdom  into  counties,  we  cannot  exactly  tell ; 
it  has  always,  however,  been  part  of  the  county  of 
Durham :  yet,  as  far  back  as  there  can  be  any  trace,  it 
has  constantly  contributed  to  the  burdens  of  the  North 
Riding.    Now  whether  this  took  place  on  the  original 
distribution  of  the  kingdom  into  counties,  or  whether  it 
became  so  on  any  subsequent  separation,  it  may,  in 
either  case^  have  been  made  part  of  the  condition  on 
which  it  was  made  parcel  of  the  county  of  Durham^ 
that  it  should  continue  its  contributions  to  the  North 
Riding.     Now,  on  the  question,  whether  we  are  to 
consider  this  township  to  have  contributed  to  tlie  bur* 
dens  of  the  North  Riding  from  time  immemorial,  the 
usage  is  all  oneway.    The  12  6.2.  c.  29.  passed  in 
1739,  and  in  1747»  within  eight  years  after  the  passing 
of  that  statute,  a  dispute  takes  place  on  this  very  point, 
and  it  appears,  that  the  constables  of  Craike  had  re- 
fused to  pay  the  county-rates  for  eight  years,  and  that 
a  distress  was  made  upon  the  goods  of  the  constable  of 
Craike,  who  refused  to  pay  on  the  ground  that  Craike 
was  part  of  the  coun^  of  Durham.    A  replevin  was 
sued  out  to  try  the  question,  but  the  constable  of 
Craike,  with  the  consent  of  the  rector  and  principal  in- 
habitants, applied  to  the  justices  to  cease  all  further 
proceedings,  and  submitted  to  pay  the  rates  as  from 

time 
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time   immemorial  they  bad  done.     These  proceed-        1819. 
iiiirs  must  have  made  the  subject  notorious  to  the  in-        , 
habitants  of  the  district  of  Craike,  and  the  countite  of       jgaintt 
York  and  Durham.    They  must,  at  that  time,  have  in« 
quired  as  to  what  was  the  immemorial  usage.     There 
is  then  a  petition  from  the  inhabitants  of  CraiJce  stating 
that  they  had  been  inadvertently  led  to  dispute  the 
right,  but  that  they  were  convinced  of  their  error,  and 
they  promise,  for  themselves  and  their  successors,  to 
pay  the  rates  to  the  North  Riding  for  the  future,  and 
then  the  prayer  of  the  petition  is  to  remit  the  arrears. 
It  appears,  therefore,  that  when  this  was  made  matter 
of  contest  in  1 747»  the  inhabitants  of  Craike  acqui- 
esced in  the  rate.     If  the  case  stood  here  it  would  have 
furnished  very  strong  evidence  of  an  immemorial  usage 
to  contribute  to  the  burdens  of  the  North  Riding. 
But  it  does  not  rest  here;  for,  from  the  commencement 
of  the  land-tax  in  1692,  the  inhabitants  of  Craike  have 
invariably  contributed  to  the  North  Riding  collection. 
Now  the  4  ^.  4*  -Af.  (T.  1.  provides,  "  that  all  places  shall 
contribute  to  those  counties  and  places  to  which  they 
have  been  anciently  used  to  make  their  contributions." 
I^  therefore^  under  the  first  assessment,  the  inhabitants 
of  Craike  were  rated  to  the  North  Riding,  and  not  to 
Durham^  it  is  an  admission  on  their  part,  that  they 
have  been  anciently  used  to  pay  their  contributions 
to  the  North  Riding.     It  cannot  be  said  that   this 
was  paid    inadvertently,    for  what  was    the    county 
of  Durham  doing  from  the  commencement  of  all  time 
in  that  respect?    The  township  of  Craike^  a  parcel 
of  the  county  of  Durham^  and  therefore,  generally 
■peaking^  liable  to  contribute  to  the  Durham  burdens, 
has  never  contributed  to  them.    Although  liable  to 
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1819.  be  called  upon  for  a  contribution  for  the  landrtas^  it  i# 
^~]|^  Btill  never  done.  The  North  Biding,  which,  appar-^ 
against  entlv,  would  not  be  entitled  to  call  upon  the  district  of 
Craike  for  contribution  in  that  respect,  is  constantly 
calling  upon  tbcon.  There  is  also  another  document 
not  immaterial  in  this  case ;  it  is  that  which  directs  tb^ 
rate  to  be  raised  from  45&  to  60L  Now  is  it  likely 
that  the  inhabitants  of  Craike  would  consent  to  pay 
such  an  increased  contributioii  unless  th^  had  known 
that  there  was  a  usage  which  bound  them  to  make  that 
contribution?  Without,  therefore^  entering  into  the 
question,  how  far  the  magistrates  of  the  North  Riding 
have  jurisdiction  in  the  township  of  Craike  it  appears 
to  me  quite  clear,  that,  for  the  purposes  of  the  county- 
rate^  Craike  is  within  the^limits  of  the  North  Riding, 
and,  consequently,  that  the  present  assessment  was  duly 
made* 

HoxROTD  J*  I  am  also  of  opinion,  from  the  state- 
ment made  in  this  case,  thsit  ^e  districtj  of  Ctyiiie  is 
assessable  to  the  county-rates  of  the  Nort|i  Riding  of 
Yorkshire*  The  evidence  on  this  subject  is  al^  one  wi^y. 
The  statement  in  the  case^  as  to  the  jurisdiction  which 
the  Durham  magistrates  have  exercised  over  this  dis- 
trict, does  not,  in  my  opinion,  impeach  ^he  oth^er  evi^ 
dence  wi^  respect  to  its  rateability.  Originally,  the 
district  of  Craike  might  ba,ve  been  (and  I  think  it  must 
be  taken  to  have  been),  part  of  the  North  Riding  it- 
self. If  or  particular  purposes,  it  might  have  been  made 
part  of  the  county  of  Z)zcr^zi»,  wit;h  the  exception,  bow- 
ever,  of  its  liability  to  bear  the  burdens  of  the  North 
Riding  of  Yorkshire.  It  is  clear  that  it  may,  in  pom^ 
of  law,  have  beeiiso  separated  from  the  county  of  York 

with 
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with  a  saving  und  exoeptionofthe  ri^ts  of  the  inhabit-        1818. 
of  the  county  out  of  which  it  is  taken ;  for  in  Shiny 
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\.  Bkhardson  {a\  it  is  laid  down,  that  as  the  kin^  by  his       ji^iui 

letters  patent,  may  make  a  county,  and  exempt  this  from 

any  other  county,  so  may  fae^  in  the  making  of  it,  sare 

and  exempt  to  him  and  his  successors,  suck  part  of  the 

jurisdiction  or  privilege  which  the  other  county,  out  of 

which  it  is  exempted,  had  in  it  before ;  and  in  Etx  ▼• 

Gough  (6),  it  was  expressly  hdd,  that  the  shire  hall  of 

the  dty  of  Gloacester^  which,  by  charter,  was  made  a 

county  of  itself  is  for  the  purpose  of  trying  causes 

within  the  county  of  Gloucester.    That  i^as  an  indicts 

ment  for  peijury  committed  in  the  shire  hidl,  and  the 

▼enue  was  in  the  county  of  Gloucester^  and  the  Court 

there  held,  that  the  venue  was  well  laid  in  the  county, 

the  shire  hall  continuing  part  of  the  county  for  the 

purpose  of  trial.    Then  if  this  might  be  so  by  charter^ 

it  might  be  so  by  prescriptive  usage.    Now  if  Craike 

became  part  of  the  county  of  Durham^  by  grant  to  die 

bishop,  nothing  could  be  more  reasonable,  than  that, 

when  it  was  so  made  for  the  purposes  of  jurisdieti<Hi, 

there  should  be  a  saving  and  g^ieral  exception  of 

its  liability  to  contribute  to  the  burdens  of  the  North 

Riding;    for  otherwise^  the  burdens  of  the  rest  of 

the  inhabitants  would  be  increased  by  the  separation. 

That  being  so,  and  it  appearing  from  the  evidence 

that  Craike  has  always  contributed  to  the  county-rate 

of  the  North  Ridings  it  results,  as  a  presumption  of 

law,  that  it  is  for  that  purpose  part  of  the  North 

Riding.   At  the  trial  the  judge  must  have  told  the  jury 

thi^t  they  ought  to  presume  that  it  had  originally  been 

(a)  Pwj^m,  IS.  (»)  DougU  791. 
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1819*        part  of  the  North  Riding,  and  therefore,  in  law,  bound 
,  to  contribute  to  its  burdens.     If  the  jury,  without  any 

agaimt  evidence,  were  to  find  a  contrary  verdict,  it  would  be 
the  duty  of  the  Court  to  grant  a  new  trial.  We  are 
bound,  upon  the  evidence  stated  to  us,  to  draw  the 
same  presumption  of  law.  I  am  therefore  of  opinion, 
that  the  district  of  Craike  is  liable  to  contribute  to  the 
countyrrate  of  the  North  Riding  of  Yorkshire^  although, 
for  other  purposes,  it  is  to  be  taken  to  be  part  of  the 
coun^  of  Durham. 

Best  J.  The  question  appears  to  me  rather  a  ques- 
tion of  fact  than  a  question  of  law.  The  difficulty  in 
this  case  arises  from  Craike  being  part  of  the  county  of 
Durham*  The  only  question  of  law  is,  Whether  the 
king  has  the  power  to  place  a  portion  of  one  particular 
county  under  the  jurisdiction  of  the  magistrates  of  an- 
other county ;  and  if  he  has,  then  the  question  of  fact 
arises,  whether  in  this  case  that  has  been  actually 
done.  Now  I  am  clearly  of  opinion  that,  by  the  law  and 
constitution  of  this  realm,  the  king  might  give  to  the 
magistrates  oi  Durham  the  power  to  exercise  jurisdic- 
tion within  this  district.  It  appears  to  me  that  Craike 
was  originally  part  of  the  county  cS  York.  Whenever 
it  became  part  of  the  county  of  Durham^  it  may  hate 
been  considered  convenient  to  give  to  the  magis- 
trates of  the  county  oi  Durham  civil  and  criminal  juris*' 
diction  within  the  district,  and  still  not  to  exempt  it 
from  the  burdens  of  the  county  of  York;  for  it  might 
have  been  most  unjust  so  to  do.  All  the  evidence 
shews  that  that  has  been  done  for  certain  purposes,  and 
there  is  not  any  instance  of  its  having  ever  contri- 
buted 
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buted  to  the  hardens  oi  Durham.  ^  I,  therefore,  think 
that  this  district  was  properly  assessed  to  the  county  of 
York. 

Judgment  for  the  Defendants. 


Malkin  against  Vickerbtaff.  (a)  saiwrda^, 

November  fSi^ 

ASSUMPSIT  for  goods  sold  and  delivered,  with    Two diwioii. 

^^-  within  a  pariih 

the  usual  money  counts.     Plea  general  issue.     On   hadsepttate 
the  trial,  at  the  last  Spring  assizes  for  the  county  of  wJpim^i^ 


Stqffbrdj   before  Garram  B.,  the  Mowing  facte  ap-  SSdr^^JSw^ 

peared.     The  parish  o{ Ijpstones  contains  two  divisions;   S^^eendof** 

the  one  called  the  township  of  IpstoneSf  the  other  the   ©▼cry  year,  in' 

making  up  their 

township  of  Morredge  and  Foxt.     In  1817  the  defend-   accounts,  the 
ant  and  John  Harrison  were  appointed  overseers  of  the   one  (if  they  had 
latter  division,  mdi  John  Prince  and  WiUiam  Vickerstaff  ^^^^^^ 


of  the  former.     In  the  course  of  that  year  Prince  irave   It""  ®^"  *® 

^  o  theoreraeeim 

authority  to  the  plaintiiF,  who  lived  near  Cheadle^  to   of  the  other: 

,  \  ,   1       .  *  ^«^<*'  ^»* 

pay  25.  6a.  per  week  to  a  pauper  belonging  to  Ipstones^    this  was  in 

then  residing  at  Cheadle.     In  pursuance  of  this  order   parod^ac!''^ 

thepkintiff  had  paid  10/.  145.,  for  which  the  action  was   XSbe  "el*^** 

brought.     The  action  was  not  commenced  till  Hilary  J^J^***^ 

term  last.     It  appeared  also  that  these  two  divisions  of  H^\  overseers 

^'^  of  the  parish  at 

the  parish  had  separate  rates,  and  made  separate  pay-  ^«^  Held, 
mente  to  the  poor  residing  in  each  division  respectively,  a  payment  has 
but  at  the  end  of  the  year  the  overseers  of  both  divisions   JS^,"^II^e^  * 

sole  request 
of  one  overseer, 
and  without  the  knowledge  of  the  others,  and  no  demand  is  made  upon  them  till  after  they 
#ie  out  of  office,  it  is  a  question  proper  for  the  jury  to  say,  whether,  under  these  spedal 
c&cumstances,  the  party  ou^t  not  to  be  considered  as  having  relied  upon  the  sole  nspon- 
abiltty  of  the  overner  at  whose  request  the  payment  was  made.  ^^  ' 

(a)  This  case  was  argued  at  SeijeaiUt^  Ifm. 

met 
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18191        met  together,  and  then,  if  one  division  was  <*outof 
purse,"  and  the  other  had  money  in  hand,  the  balance 

Malxiv 

agamu  was  paid  over  by  the  latter  to  the  overseers  of  the  former. 
The  defendant  was  not  proved  to  have  had  any  kno^edge 
of  the  relief  ordered  by  Prince^  or  to  have  assented  to 
it'afterwards.  The  jury  found  a  verdict  for  the  plaintiff. 
EusseUf  hy  leave  of  the  learned  Judg^  in  last  Easter 
term,  obtained  a  rule  nisi  for  entering  a  nonsuit,  on 
the  ground,  ist.  That  these  were  two  separate  toiim- 
ships ;  and,  therefor^  the  overseer  of  one  could  not 
be  liable  for  relief  ordered  by  the  overseer  of  the 
other;  and,  2dly,  that  if  all  the  overseers  were  ta 
be  taken  to  be  overseers  of  the  parish  at  large,  still 
there  was  not  such  a  privi^  between  them  as  to  make 
one  liable  for  the  contracts  of  the  other,  of  which 
he  had  no  knowledge;  and  more  especially  when 
the  action  wa^  not  brought  till  long  after  the  year  of 
office  had  expired.  No  claim,  however,  was  made  at 
the  time  of  the  trial  of  going  to  the  jury  on  this  latter 
point,  the  principal  question  then  being  as  to  the  first 
point. 

Peake  and  Puller  shewed  cause.  As  to  the  1st 
point,  it  appears  that,  in  iact,  at  the  end  of  eveiy  year, 
the  money  raised  by  the  rates  was  brought  into  one 
general  account,  and  that  if  a  balance  was  in  the 
hands  of  either  party  it  was  paid  over  to  the  other. 
This,  therefore^  is  in  effect  having  one  general  fund 
for  the  whole  parish,  and  all  that  exists  is  only  refer- 
able to  an  arraDgeiQent  between  the  parties  for  their 
own  mutual  convenience.  If  that  be  so^  there  is  no 
pretence  for  saying  that  these  are^  in  point  of  law,  sepa- 
rate 
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rale  towmhipB,    Bex  v.  Newell  {a\  Peart  r.  West"        1619^ 
giuih{b)9  Bex  Y.  Justices  qf  MiddlesA{c\  BexY.  Ut^ 
ioxeter.  {d)    At  to  the  2d  point,  JFatsm  v.  Turner  {e)  is    .    a^dms 
«a  authori^  to  shew  that  one  overseer  is  bound  by  the 
proDUse    of  the  other.     They  also  cited  Atkins  ▼• 
BamOL  (/)  and  Smmonds  y.  WUmot.  {g) 

Jerois  and  BusseH%  contra.  Here  there  are  separate 
appointment9  of  overseers  for  each  township,  and  the 
mcNQey  is  raised  by  separate  rates,  and  the  poor  sepa- 
rat^y  maintained*  This  case,  therefore^  is  materially 
distinguishable  from  those  cited ;  because  there  ther^ 
ifa^  ope  joint  account.  And  in  Bex  v.  Nemell  it  is  ex-* 
pressly  stated  that  the  whole  expenses  of  maintaining 
the  poor,  when  infeurrod,  weise  computed  into  one  in- 
tegral sum;  and  there  also  the  division  contributed  to 
that  sum  in  certain  fixed  proportions.  As  to  the 
2d  point,  Watson  v.  Turner  is  very  different  from  this 
case;  for  there  Turner  was  the  sole  acting  overseer; 
and,  besides,  the  action  was  brou^  during  the  time 
both  overseers  were  in  oflSce.  Here,  however^  Prince 
was  not  the  sole  acting  overseer.  It  will  be  extremely 
inconvenient  if  the  Court  shall  hold  that  one  overseer 
is  liable  fi>r  such  a  contract  as  this,  with  which  he  is 
wholly  unacquainted  until  after  his  year  of  office  is  ex* 
pired.  It  iff  then  quite  out  of  his  power  to  raise  any 
rate  for  the  purppse  of  ];eimbursing  himself  One 
overseer  may  perhaps  make  a  great  many  improvident 
contracts,  which  may  not  come  to  the  knowledge  of  the 

(a)  AT.n.  8SS.  if)  ZMurr.  Ifiia 

(f)  1  BtU.  39w  (^  Doug.  346. 

(0  AJL  N.  P.  ISS.  (/}  S  San,  501. 
(g)9Mip.K.r.M.9t. 

Others 
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Others  till  after  the  fourteen  days  have  expired 
within  which,  by  the  statute  of  the  17  G.  2.  c.  38.,  they 
are  require^  to  settle  their  accounts,  and  pay  over  the 
balance  to  their  successors.  Besides,  in  this  case,  the 
payment  was  to  a  pauper  not  resident  in  the  parish, 
which  is  not  within  the  ordinary  scope  of  the  o^rseer's 
duty.  They  also  cited  Bex  v.  BeesUm  {a\  to  shew  that 
it  was  necessary  that  such  a  contract  should  be  made 
by  at  least  a  majority  of  the  overseers  of  the  poor. 

Abbott  C.  J.  One  of  the  questions  which  is  now 
presented  for  our  determination  is,  whether  the  pre- 
sent defendant  is  to  be  considered  as  a  joint  officer  with 
Prince  for  the  whole  parish,  or  only  as  overseer  for  the 
division  of  Morredg^  and  Faxt.  >ft>w  I  entertain  no 
doubt,  both  on  the  view  of  the  learned  Judge's  report, 
and  on  examining  the  annual  accountp-book  which  we 
have  been  requested  to  look  at,  that  he  must  be  con- 
sidered as  overseer  of  the  whole  parish ;  for  we  see 
thdre  that  at  the  end  of  every  year  the  balance  in  the 
hands  of  the  overseers  of  the  one  division  is  paid  over 
to  the  overseers  of  the  other.  This,  therefore,  is  in 
effect  having  one  general  fund  for  the  maintenance  of 
the  poor  of  both  divisions ;  and  the  case  must,  there- 
fore, be  considered  as  if  all  these  four  persons  had  been 
originally  appointed  joint  overseers  of  the  parish  of 
Ipstones.  Then  another  question  is  raised,  whether, 
admitting  thb  to  be  so,  the  defendant,  under  the  special 
circumstances  of  this  case^  is  chargeable  for  the  con- ' 
tract  made  by  Prince ;  and  whether,  from  the  length 
of  time   which  has  elapsed  before  the   action   was 

{a)  9  T.  J?.  8n. 

brought. 
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brought,  and  the  defendant's  being  now  out  of  office,         1819. 
the  plaintiflF  ought  not  be  considered  as  having  trusted        ^ 
to  the  sole  responsibility  of  Prince.    That,  however,         against 

,  ,  ViCKXKSXAFIW 

was  a  question  of  fact  for  the  jury.  And  if  it  had  been 
admitted  at  the  trial  that  the  defendant  and  Prince 
were  joint  overseers,  the  defendant's  counsel  might 
then  have  insisted  upon  this  latter  point  If  that  had 
been  done^  perhaps  the  plaintiff  might  have  adduced 
more  evidence  upon  this  subject.  I  am,  therefore,  of 
opinion  that  this  verdict  ought  not  to  be  disturbed. 

Batley  J.  I  am  of  the  same  opinion.  Upon  the 
first  question,  there  is  no  doubt ;  for  the  Ipstonei  ac- 
counts which  are  produced,  state  the  overseers  to  be 
out  of  purse  104/.  11 5.  A\L  and  they  add  in  reduction 
of  this  account  ^^  To  a  sum  in  hand  with  the  Morredge 
overseer  68/.  II5.  \0\(d.  leaving  our  balance  out  of 
pocket  352.  19^.  6^."  And  the  Morredge  account, 
after  stating  their  balance  in  hand,  speaks  of  the  sum 
of  68/.  Il5.  \0\d.  as  *^  the  balance  due  to  the  parish/' 
This,  I  think,  shews,  beyond  all  doubt,  that  both  these 
accounts  form  together  one  entire  parochial  account, 
and  that  the  subdivision  of  the  parish  is  a  mere  matter 
of  arrangement ;  and  I  observe  also,  that  nearly  the 
same  persons  have  examined  and  allowed  both  accounts. 
The  second  question  was  clearly  for  the  consideration 
oir  the  jury.  And  the  amount  of  this  verdict  being 
under  20/.,  no  new  trial  can,  according  to  the  usual  rule 
of  this  Court,  be  granted.  It  may,  however,  be  a  ques- 
tion very  proper  for  the  determination  of  a  jury,  where 
a  party  has  ptdd  money  at  the  request  of  one  overseer 
and  makes  no  demand  upon  him,  nor  any  application  to 
the  other  oyerseers  during  their  year  of  office,  whether 

be 
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(819.        he  oaght  not  to  be  considered  a8  having  abandoned  hit 

jUj^^^        claim  upon  the  others,  and  relied  solely  upon  being 

again^        repaid  by  the  overseer,  at  whose  request  the  money 

was  advanced.     That,  however,  was  not  put  to  the 

jury  upon  the  present  occaision.     And,  therefore,  I  am 

of  opinion  that  this  rule  must  be  discharged. 

HoLROYo  J.  As  the  second  point,  upon  which  I 
should  have  entertained  considerable  doubt,  namely, 
whether,  under  these  circumstances^  the  jury  ought  not 
to  find  that  the  credit  was  given  to  Prince  only,  and  not 
to  the  parish,  was  not  made  at  the  trial,  the  present 
case  is  narrowed  to  the  consideration  of  the  first  point 
only.  As  to  that  point,  I  am  clearly  6f  opinion  that 
although  there  were  separate  overseers  and  separate 
rates,  yet  that  the  whole  money  raised  went  as  an  en- 
tire fund  t6  the  maintenance  of  the  poor  of  the  parish 
at  large.  If  so,  the  defendant  and  Prince  must  be 
considered  as  joint  overseers  for  the  parish,  and  the 
verdict  is  right. 

BesAt  J.  concurred. 

Rule  discharged. 
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Saunders  and  Others,  Executors  of  Thomas  satwrd^, 
Saukbers,  against  Bridges  and    Another, 
Sheriff  of  Middlesex,  (a) 

A  CTION  on  the  case  acainst  the  defendants,  as    Two  writi  of 

Jlx,  ^  fi.fa.,atthe 

late  sheriff  of  Middlesex^  for  a  &lse  return  of  nulla  suit  of  different 

bona  to  a  writ  of  fi.  fiu     This  cause  was  tried  at  the  Lued  ag^^ 

sittings  at  Westminster,  aRer  JVinity  term,  1817,  when  S'egS^"^' 

3  verdict  was  taken  for  the  plaintiffi,  subject  to  the  not  moro  than 

*^  -»  J  fuffiaenttoia- 

cpinion  of  the  Court  upon  the  following  case :  tufy  the  first 

•»»*..  1  mt  n        «  execution.  'ITie 

In  Huary  term,  1817,  the  testator,  Thomas  Saunders^   officer,  under 
recovered  a  judgment  agamst  one  Henry  Morinij  for   ^u^^jn"*' 
26(iL  5S..J  and  on  the  5th  of  February^  in  the  same   5T^  ""*" 

*^  Uie  goods  were 

term,  issued  a  fi.  &.  upon  the  judgment,  directed  to  the  M>l<l.b7the 

SheriffofJlfi£2<Se$^a:,  to  levy  the  amount     On  the  fol-  defendant  then 

lowing  day,  the  writ  of  fi.  fa.  was  delivered  by  the  for  setting  aside 

plaintiff's  attorn^  to  the  defendants,  who  granted  a  tion;  and!^^' 

warrant  thereon  to  one  of  their  officers,  under  which  he  E??^*  *'^ 

niiey  there  woe 

altered  the  house  of  MorinL  and  found  that  another   conferences  be- 
tween ail  the 
officer  of  the  sheriff  of  Middlesex  had  levied,  and  was   parties^    The 

in  possession  of  the  same  goods,  under  a  prior  writ  of  was  made  ablo- 

&  &.,  at  the  suit  of  one  L.  tViUiams,  and  which  writ  [h^ff^^w- 

had  been  delivered  to  the  sheriff,  on  the  6thofJ?feu  ^^^^^^ 

bruarvj  1817,  and  was  indorsed,   to  levy  214/.  145..  the  proceeds  of 

•'^  .     /  the  levy.     'Hie 

Notwidistanding  the  previous  execution,  the  officer,    sheriff;  having 

so  paid  the  mo- 
ncj,  without 
lumng  applied  (» the  Court  for  rdief»  and  without  having  given  any  notice  to  the  plainUff* 
in  the  second  ezecutioot  was  held  liable  to  him  for  that  amount,  In  an  action  for  a  fidse  re- 
tttmo^nulUbottU 

(«)  This  cast  was  argued  at  Seiyemttti*  /nn. 

under 


BaioOES. 
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1819.        under  the  second  fi.  fa.,  entered  into  possession,  and 
"         continued  in  possession  until  the  sheriff  removed  the' 

against  ..goods  for  Sale  under  the  prior  execution,  and  sold  them 
to  satisfy  Williams^s  writ.  The  produce  of  the  goods, 
deducting  rent  and  taxes,  was  considerably  short  of 
the  sum  indorsed  on  the  first  writ.  Subsequent  to  the 
sale  under  the  prior  execution,  a  notice  was  served  on 
the  defendants,  by  Morinfs  attorney,  of  an  intended  . 
motion  to  the  Court  to  set  aside  the  judgment  and 
execution  issued  at  the  suit  of  Williams^  and  that  the 
money  levied  under  that  writ  might  be  restored  to 
Morinij  and  requiring  the  sheriff  to  retain  such  money 
until  such  application  could  be  made  to  the  Court.  In 
Easter  term,  181 7»  Morini  accordingly  applied  for  and 
obtained  a  rule  for  setting  aside  JVilliam^s  execution. 
Pending  the  rule,  there  were  frequent  conferences  be- 
tween all  the  parties,  namely,  the  parties  to  the  first 
and  second  execution,  and  the  defendants.  The  rule 
was  at  length  made  absolute^  and  the  sheriff  was  di- 
rected by  the  Court  to  pay  back  to  Morini  the  amount 
of  the  levy  under  Williams's  execution.  The  testator, 
Thomas  Saundersj  died  on  the  29th  o(  April,  1817,  leav- 
ing the  plaintiffs  his  executors,  and,  after  his  death, 
they  made  several  applications  to  the  defendants,  as 
sheriff,  to  pay  over  the  balance  of  the  proceeds  of  Wil^ 
Uam^s  execution,  but  which  they  refused,  alleging  that 
they  had  paid  that  balance  to  Morini,  in  pursuance  of 
the  rule  of  Court,  and  that  he  had  no  other  goods  in 
their  baili^wick.  On  the  22d  of  November,  1817,  the 
defendants,  as  sheriff,  being  ruled  to  return  the  writ  of 
fi.  fa.  at  the  suit  of  Saunders,  returned  nulla  bona. 

Comyn, 
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Conyn^   for    the  plaintiifs.     The  gheriff   is  liable.         1819. 


Sauvdim 


The  first  execution  was  set  aside,  and  the  money  be- 
came thereby  a  fimd  in  the  sheriff's  hand,  to  si^tisfy  ojsainMt 
any  execution  lying  in  his  office.  It  is  true  that  the 
sheriff  was  bound  to  obey  the  rule  of  C!ourt ;  but,  ina?* 
much  as  the  money  was  in  his  hands  at  the  time^  ^d 
the  writ  at  the  suit  oi  Saunders  likewise  remained  in 
his  office^  the  money  was  Impressed,  as  it  were^  with  a 
specific  lien  in  &your  of  the  plalntifis.  The  sherijff 
should  have  applied  to  the  Court  in  the  difficulty  ca|t 
upon  him  by  the  rule  obtained  by  Morini^  and  the 
Court  would  have  protected  him  as  a  public  officer; 
but,  by  paying  the  money  to  Morinij  whilst  a  writ  of 
fi.  fa.,  actually  levied  on  the  goods,  was  in  his  office,  as 
yet  unsatisfied,  he  contravened^  his  duty,  and  lefl.  the 
plaintiffi  without  any  remedy  but  the  present  action. 
In  Jones  v.  AtherUm  (a),  the  Court  of  Common  Fleas 
decided,  that  if  a  second  fi.  fa.  be  4^ivere4  to  the  sheriff 
after  he  has  the  defendant's  goods  in  possession,  under 
the  prior  fi.  &•  of  another,  the  goods  are  bound  by  t^e 
second  execution,  subject  to  the  first  execution,  from  the 
date  c^  the  delivery  of  the  last  writ  to  the  aherifl^  and  that 
without  warrant  on  the  second  writ,  or  further  seizure. 
The  sheriff  could  not  make  a  fiurther  seizure,  or  aopiire 
a  m<»re  complete  posse^siop.  In  this  case,  Burrouf^J. 
is  reported  to  have  said,  '*  Suppose  there  had  bc«n  a 
sale  and  an  overplus,  would  not  the  overplus  be  bound 
by  the  second  writ  in  the  sheriff's  hands,  and  applicable 
to  s^ti^  that  execution  ?"  And  the  Court  ol  C.  P. 
fsficntod  ^  that  observation. 

Vol.111.    ^  H  HolU 
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1819.  HoU^  contra.     The  first  execotion  swallowed  up  all 

"""■"■  the  eifects  of  Morini;  and  his  i^oods.  being:  converted 
againit  mto  money,  became  an  executed  satisfaction  in  the 
hands  of  the  sheriiF,  for  the  purposes  of  the  first  exe- 
cution. There  was  nothing,  therefore,  on  which  the  * 
second  execution  could  attach,  and  the  sheriff  could 
make  no  other  return  than  nulla  boncu  Nothing  could 
be  clearer  than  that  the  sheriff  could  not  take  or  re- 
tain money  in  exccutibn ;  and,  in  this  case,  the  sheriff^ 
having  sold  the  goods,  and  ther6  being  no  other  goods 
belonging  to  Mortni  in  his  bailiwick,  had  no  fund  to 
satisfy  the  second  writ.  Knight  v.  Criddle{a)j  and 
Fieldhouse  v.  Crqft  (i),  are  authorities  in  point.  In  the 
latter  case,  the  Court  refused  to  order^  the  late  sheriff 
to  pay  into  the  hands  of  the  succeeding  sheriff  thq  sur- 
plus of  a  former  execution  against  the  defendant's 
goods,  at  the  suit  of  the  same  plaintiff.  The  Court 
has  often  refused  to  order  the  sheriff  to  retain  in  sa- 
tisfaction of  a  present  writ  of^.fa.^  money  or  bank 
notes,  which  the  sheriff  had  before  received  for  the  use 
of  the  person  against  whom  an  execution  had  issued, 
upon  the  principle  that  goods  only,  and  not  money  or 
bank  notes,  are  subject  to  an  execution.  Here,  too, 
the  sheriff  has  acted  only  in  obedience  to  the  rule  of 
Court,  in  paying  over  this  money  to  Moriniy  which 
rule  ought  to  protect  him  as  a  public  officer.  But 
supposing  it  should  be  a  mere  question,  as  to  which 
of  the  parties  should  have  applied  to  the  Court,  the 
drcumstances  of  the  case  shew  that  it  was  the  duty  of  the 
plaintifif •  For  they  were  privy  to  all  the  proceedings  of 

(«}  9  JUU,  4S.  (4)  4  Xaji,  510. 

Mminif 


liniBOIS. 
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Moriniy  in  setting  aside  the  execution ;  and  the  know-  181 9, 

ledge  of  the  sheriff  of  this  important  fact  was  only  to  

be  presumed  from  his  official  character,  and  was  not  4^2^ 
brought  home  to  him  directly^  as  it  was  to  the  plaintiffi. 

Abbott  C.  J.  It  occurred  to  me,  at  first,  tliat  perhaps 
a  valid  argument  might  be  adduced  in  favour  of  the 
sheriff  in  this  case,  from  th^different  communications 
which  are  stated  to  have  taken  place  between  the  parties 
whilst  the  rule  in  this  Court  was  pending.  I  think^  how- 
ever, the  best  general  rule  we  can  lay  down  in  a  case  of 
this  kind  is  this,  that  if  the  sheriff  is  served  with  a  rule 
requiring  him  to  pay  over  money  to  a  defendant,  he 
ought  to  relieve  himself  from  that  part  of  the  rule,  either 
by  an  application  to  the  Court,  or  by  giving  notice  to 
the  defendant  that  there  is  another  writ  in  the  office. 
That  will  be  a  good  general  rule,  applicable  to  all  cases, 
and  will  work  no  injury  or  inconvenience  to  the  sheriff. 
But  if  we  were  to  enter  into  an  enquiry  as  to  what  com- 
munications took  place  between  the  sheriff  and  the 
respective  attomies,  we  should  be  opening  a  wide  door 
to  litigation.  It  is  more  convenient  for  the  sheriff  to 
hav»  a  general  rule,  by  following  which  he  will  always 
be  safe.  I  am,  therefore,  of  opinion,  that  the  plaintiff  is 
entitled  to  the  judgment  of  the  Court. 

Batley  J.  The  duty  of  the  sheriff  is  plain.  He 
has  two  writs  in  his  office.  If  the  first  be  a  good  writ, 
there  is  not  sufficient  to  satisfy  the  second  execution ;  if 
it  is  a  bad  writ,>  there  is  sufficient.  Now,  the  plaintiff 
having  notice  that  there  is  an  application  to  the  Court  ' 
in  order  to  defeat  the  first  execution,  instead  of  taking 
away  the  writ  from  the  sheriff's  t>ffice^  or  calling  for  a 
,  H  2  return 


Bmaou 
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1819.  return  of  that  writ,  leaves  it  there,  with  a  view  to  have 
the  money  levied  applied  to  his  writ,  if  ultimately  it 

agakut  should  be  found  not  to  be  applicable  to  the  first  execu^ 
tion.  It  is  ultimately  found  not  to  be  aj^licable  to  the 
first  writ.  On  that,  the  Court  makes  an  order  to  the 
sheriff  to  pay  the  money  over  to  Marinu  The  Court 
^id  not,  however,  know  that  there  was  any  other  writ,  by 
virtue  of  which  the  money  levied  on  the  goods  might  be 
detained;  but  the  sherifF  did  know  that  fact,  and  he 
knew  that  he  might  be  called  on  to  make  a  return  upoo 
that  second  writ  at  some  fiiture  time.  That  being  so^ 
as  the  sheriif  did  not  apply  to  the  Court  for  directions, 
x^OT  give  notice  to  the  plaintiff  that  he  had  been  served 
.with  the  rule  to  pay  over  the  money  to  Morini^  which 
wolild  have  enabled  the  plaintiff  to  make  such  an  appli- 
cation himself,  it  seems  to  me  that  his  paying  the 
money  was  in  his  own  wrong,  and  that  the  plaintiff  ie 
entitled  to  our  judgment. 

Hoi^ROYD  J.  I  am  of  the  same  opimoi).  The  exe- 
cution on  the  first  judgment  beiQg  set  aaid%  the  monny 
was  applicable  to  the  second  execution  only ;  and  the 
plaintiff,  having  that  right  against  the  sheriff  under  hi» 
execution,  ought  not  to  be  deprived  of  it  by  the  rule  of 
Court,  which  called  upon  the  sheriff  to  pay  the  money 
over  to  Morinu  The  sheriff  might  have  applied  to  the 
Court,  and  have  shewn  that  the  money,  which  he  was 
ordered  to  pay  over,  clearly  belpnged  to  another  per- 
son. It  was  his  duty  to  have  made  (iie  application,  or^ 
at  least,  to  have  given  notice  to  the  present  pl^ntaff  of 
the  former  judgment  and  execution  haviiig  been  set 
asi4e,  and  the  order  of  the  Court  on  him  to  p^y  the 

money 
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money  ovef  to  the  ddendant  in  that  action.      Th6         1819. 

sheriff  ought  to  have  done  tliis,  in  order  ihat  the  pre- 

«ent  plaintiff  might  have  applied  to  this  Court,   if  h'te        ««««* 

had  thought  proper  to  do  so.     It  appears  to  me^  there^ 

fore^  that  this  action  is  maintainable,   and  that  the 

plaintiff  is  entitled  to  the  judgment  of  the  Court. 

Best  J.  I  am  of  the  same  opinion.  The  sheriff  is 
called  upon  to  do  something  by  the  rule  of  Court, 
which,  if  the  Court  had  been  aware  of  his  situation, 
they  would  not  have  called  upon  him  to  do.  It  was 
for  him  to  come  and  get  rid  of  that  order;  and  it  is 
entirely  owing  to  his  own  neglect,  in  not  making  such 
an  application  to  the  Court,  that  the  money  has  passed 
out  of  his  hands  and  the  plaintiff  been  prejudiced. 
Under  these  circumstances,  it  appears  to  me  that  the 
present  action  is  clearly  maintainable. 

Judgment  for  the  plaintiff. 


WiGLEY  against  Ashton  and  Others.  Ca)       sjitrrfay, 

A  SSUMPSIT  by  plaintiff,  against  MaryNcbUAshtorif  A  count  in  m- 

widow,    the    Rev.  Henry  Denny  BemerSf  clerk,  htSSmd  jmd 

and  Sarah  his  wife,  WiUiam  Bemers,  and  Bachel  Men,  l^^V?^^ 

his  wife,  axid Hemy FitraoiUiam  Bemardj  and  Frances,  "^^^^ 

his  wife,  which  said  Mary  Noble,  Sarah  Bachel  JUen,  promwes  i^  the 

testator  to  pay 

otid  Frances,  are  the  administratrixes^  of  Richard  Miler,   renti  cannot  be 

joined  with 
counts  upon  promi^  by  the  husband  and  wife,  as  adminiiitnitiiT,  for  use  and  occupation 
by  them  after  the  death  of  the  tesUtor. 

(a)  This  case  was  argued  at  Serjeant*'  Inrh 

H  3  deceased, 
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WlOUtT 

agamti 

ASHXOK* 


1819.  deceased,  with  the  will  annexed.  The  first  count  stated, 
that  Miler^  the  deceased,  was  tenant  to  the  plaintiff  of 
certain  premises  therein  mentioned,  from  year  to  year, 
and  that  he,  the  testator,  promised  to  pay  rent  during 
the  continuance  of  the  tenancy ;  it  was  then  averred, 
that  the  tenancy  continued  until  the  2Zth  August^  1818, 
and  that  a  quarter's  rent  was  due.  The  second  count 
was  also  on  a  promise  by  the  testator.  It  is  unnecessary 
to  state  the  third  count,  as  the  Court  did  not  pronounce 
any  judgment  upon  it.  The  fourth  count  stated,  that  the 
said  H.Dennyj  W.  BemerSf  and  H.  Fitraoilliam^  whilst 
they  were  so  married  as  aforesaid,  and  the  said  Mary 
Nobkj  Sarah^  Rachel  AUeriy  and  Frances^  as  such  adminis- 
tratrixes as  aforesaid,  were  indebted  to  the  plaintiff 
for  the  use  and  occupation,  &c.  of  the  premises  by  the 
said  H.  Denny  and  JV.  Bemers,  and  H.  FitzwiUiam^ 
whilst  they  were  so  married  as  aforesaid ;  and  the  said 
Maty  Noble,  Sardfi,  Mmchel  All^n,  and  Frances^  as  such 
administratrixes,  as  aforesaid.  Then  promises  were 
laid  by  the  three  husbands,  and  their  wives,  and  Mary 
NMe,  as  administratrixes.  To  this  declaration  there 
was  a  general  demurrer. 

The  Court,  after  hearing  Tindal  in  support  of  the 
demurrer,  and  Chitty,  contra,  who  cited  Pearson  v. 
Henry  (a),  Tugmell  v.  Heyman  (6),  P<meU  v.  Gm- 
ham  {c\  and  Thompson  ▼.  Stent  {d),  were  clearly  of  opi- 
nion that  this  was  a  misjoinder,  inasmuch  as  the  fourth 
count  made  the  defendants  personally  liable,  and  the 
first  two  counts  made  them  liable  only  to  the  extent 
o^assets• 

Judgment  for  defendants. 

(«)  5  T.  B.  6,  (b)  5  Campb.  298. 

(e)  7  Taunt,  390.  (d)  1  Taunt  522. 
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Mann  against  Da  vers.  Clerk,  (a)  ^^^i^tih. 

A  CTION  for  false  imprisonment.    Plea,  not.guilty.  AomTiction 

The  cause  was  tried  before  Dallas  C.  J.  at  the  piaiiidff;b«T. 

Suffbik  Spring  assizes,  1818,  when  a  verdict  was  found  broJSS^before 

for  the  plaintiff  40^.  damages,  subject  to  the  opinion  of  *mv»t»teon 

r  — ?  -©     7         J  r  an  infonnation 

the  Court  on  the  following  case :  charging  him 

witk  having 

The  defendant  was  a  magistrate  of  the  county  of  unlawfuUy  re- 

Si^ffblkj  and  had  committed  the  plaintiff  to  prison  as  an  ^  certificate  to 

idle    and    disorderly  person  under  the   17  G.  2.  c5.  ^S^ci^ 

The  defence  was  a  regular  recorded  conviction  of  the  *^  removed, 

^  and  that  upon 


plainti£^  and  the  information  stated,  that  within  three   ^^^  < 

he  confessed 

months  the  plaintiff  unlawfully  returned  from  the  parish  himself  guilty : 

of  A»  to  the  parish  of  J5.  from  which  lastF^mentioned  pa-  conviction  waa 

rish  he  had  been  legally  removed  to  the  said  parish  of  i^of  ^\nd 

A.  by  an  order,  &c.  without  bringing  a  certificate  from  *****  it  waa  not 

^  o     o  neceasary  to 

the  said  parish  of  A.     The  conviction  then  stated  that    "tate  in  it  ex- 

preflily  any  act 

the  plaintiff  being  brought  before  the  defendant  had  of  vagrancy, 

confessed  himself  guilty  of  the  offence.     It  appeared  the  party'con- 

from  the  facts  stated  in  the  case  that  when  the  plaintiff  t^^t^^ 

returned  to  the  parish,  he  was  not  in  a  state  of  pau-  ^  ''®.^*^  "**' 

'^  '  ^  return  m  a  state 

perism,   but  that  he  maintained  himself  by  his  own   of  pauperism. 
labour,  and  that  he  was  actually  taken  up  npon   the 
charge  upon  which  he  was  convicted,  when  he  was 
working  in  the  harvest-fields.     The  question  was,  whe- 
ther the  conviction  was  a  bar  to  the  action. 


Robinsarif   for  the  plaintiff.      If  the  conviction  be 
good  on  the  face  of  it,  it  is  a  ba^  to  the  action.     The 

(a)  This  case  was  argued  at  ihTMiHI' /nil. 

H  4  ease 
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1 81 9.  case  of  Gray  v.  Cookson  {a\  however,  is  an  authority  to 

-""■^—  shew  that  if  the  conviction  be  bad  upon  the  fiice  of  it, 

»^tiiji  trespass  will  lie  against  the  magistate^  although  the 


conviction  has  not  been  quashed,  and  that  notwith- 
standing the  4S  G.  S.  c*  141.    Here,  howovef,  the  con- 
victioti  is  bad ;  for  the  information,  which  alone  gives 
the  magistrate  jurisdiction  of  the  cause,  does  not  state 
any  act  of  vagrancy  committed  by  the  pldntifl^  but 
leaves  it  to  be  inferred  only  fnxn  the  fact,  that  he  return- 
ed without  a  certificate  to  the  parish  finom  which  he  had 
been  removed.    Now  that  is  not  a  sufficient  description, 
of  the  ofifence,  unless  the  mere  act  of  returning  is  crimi- 
nal under  all  circumstances^  even  though  the  party  re- 
turning be  very  hx  removed  from  the  state  of  pauperism. 
Lord  Kenj/on^  in  Bex  v.  Fittongla/  (6),  said  that  there  is 
nothing  in  an  order  of  removal  which  prevents  the  re- 
turn of  a  pauper  if  he  do  not  return  in  a  state  of  va- 
grancy, and  in  Eex  v.  Angd{c)   this  Court  held  a 
rimilair  oommltment  irrc^lar  because  it  did  not  state 
that  the  pauper  was  chargeable  or.  likely  to  be  charge- 
ddle.    The  conviction  here  has  followed  the  very  words 
of  the  statute  17  G.  2,  c.  9.    In  Rex  v.  James  {d)  Bid- 
ler  J.  lays  }t  down  that  where  a  particular  act  consti- 
tutes the  offence  it  may  be  enough  to  describe  it  in  the 
words  of  the  l^islature,  otherwise  where  the  legislature 
speaks  in  genieral  terms.    The  statute  17  G.  2.  creates 
no  ofience ;  it  merely  classifies,  for  certain  purposes,  a 
certain  number  of  ofiences^  and  it  refers  to  the  subsisting 
law,  when  it  renders  the  unlawful  returning  criminal, 
whidi  seems  to  ilsply  th|tt  there  may  be  a  lawful  re- 


(a)  is  EaU,  13.  (6)  2  r.  R.  709. 

(c)  CW.  temp.  Batdw.  1S4.  (d)  Cttldc.^h&. 
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taming.  Rex  v.  Chapman  (a)  and  Rex  v,  Spdrttng  (4)  are        IB  1 9. 


Mann 


authorities  to  shew  that  it  is  not  always  sufficient  t6  use 

the  words  of  the  statute  hi  the  conviction.     Here  the        agamst 

conviction  should  have  stated  wherein  the  unlavrfubiess 

of  the  returning  lay^  and  not  have  left  It  to  be  implied 

fiom  a  circumstance  in  itself  not  criminaL    In  Bex  v. 

Speed  {c)j  it  wsks  held  sufficient  that  the   conviction 

stated  diat  the  defendant  had  unlawfully  killed  the 

fiillow  deer,  but  that  was  expressly  on  Che  ground  that 

the  killing  v^  the  gist  of  the  offence;  here  the  gist  of 

the  offence  is  chargeabili^. 

Mmeti  Serjt,  contra,  was  stopped  by  the  Conrt. 

ABBOtT  C.  J.  This  information  pirtsues  the  lan« 
guage  of  the  statute,  and  in  so  doing,  it  does  all  that  is 
necessary  to  be  done.  .  The  returning  to  the  parish  - 
without  a  certificate,  was,  at  least,  prima  facie  evidence 
of  Ids  being  an  idle  and  disorderly  person,  and  then  it 
v^  for  the  defendant  to  shew  that  he  had  a  lawful  ex- 
cu^  for  returning.  It  would  be  extraordinary  indeed,' 
if  It  person  ^o  refuses  to  answer,  and  suffers  the  ma- 
gistrate to  convict  him,  should  afterwards  be  at  liberty 
to  bring  an  action  against  the  magistrate ;  the  defend-  > 
ant  here  confessed  the  substance  of  the  charge,  and 
when  called  upon  for  an  excuse^  he  does  not  give  one, 
but  sufibrs  imprisonment  in  order  that  he  may  after- 
wards bring  ah  action  against  the  magistrate.  If  we 
were  to  hold  this  Information  to  be  bad,  it  is  impossible 
to  say  how  many  actions  might  be  brought  against  ma- 
gistrates under  similar  circumstances. 

(a)  1  £hjf,  647.  (5)  Str.  497.  (c)  Carth.  502. 
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1819.  Bayuy  J.    The  &ct8  of  the  case  induce  a  suspicion^ 

that  it  was  one  of  considerable  hardship  on  the  party 

agmnsi  wbo  had  been  removed.  We  must,  however,  consider 
the  situation  in  which  magistrates  would  be  pkced,  if 
a  party,  who  neglected  to  make  his  defence  when  he 
had  the  opportunity,  could  afterwards  sue  the  magis- 
trate. It  seems  that  the  parish  officer  had  lodged 
before  the  magistrate  a  complaint,  upon  which,  if  estab- 
lished, the  party  was  liable  to  punishment.  The  sub- 
stance of  the  charge  was  that  he  had  returned  unlawfiiUy ; 
if  he  could  shew  any  lawful  excuse  for  his  return  he 
might  have  stated  that  before  the  magistrate :  he,  how- 
ever, confesses  that  he  is  guilty  of  the  offence  charged 
upon  which  the  law  says  that  he  is  an  idle  and  disor- 
derly person,  and  I  am  of  opinion,  that  he  cannot  now 
turn  round  and  bring  an  action  against  the  magistrate. 

HoLROYD  J.  concurred. 

Best  J.  This  conviction  appears  to  be  in  the  ordi- 
nary form;  nevertheless,  I  must  say  that  the  parish  offi- 
cer acted  most  improperly  in  taking  a  man  up  as  a 
vagrant,  who  was  'at  work  in  the  harvest^field.  But 
when  he  was  before  the  magistrate,  and  alleged  no  fact 
to  shew  that  he  was  not,  as  he  appeared  to  be,  in  a 
state  of  vagrancy,  the  magistrate  could  do  nothing  but 
convict  him.  Had  he  stated  to  the  magistrate  that  he 
returned  for  the  purpose  of  working,  it  would  have 
been  a  question  for  the  Court  whether  the  magistrate 
should  not  have  used  the  language  of  this  Court  in  the 
case  of  Rex  v.  Fillongley. 

Judgment  for  the  defendant,  (a) 

(a)  See»  ms  to  the  offence  of  returning  without  certificate.  Hex  t. 
ratiiworih,  S  T.  R.  596.,  and  Stricidand  ▼.  Ward,  7  7.  JR.  633.  n.; 
and»  as  to  the  sufficiency  of  foUowing  the  words  of  tlie  statute  in  con- 
victions, J?M  ▼.  Chaveney,  9  Rpym,  1368.  MouU  ▼.  Jennings,  cited 
Cou»f.  U9,  Mt*r»C9riin,  4  Burr.  2279.  Rex  ▼.  Danuin,  ^B.^A,  97t. 
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The   KtsG    against   The  Inhabitants  of      Saturday. 
.Edgmond.  (a) 

T^  WO  justices,  by  their  order,  removed  James  Ankers  a  pAuper,  in 

and  his  family  from  Manchester  to  Edgtnand,  in  the  w^kty^^^^*^ 

county  of  Salop.    The  sessions,  on  appeal,  confirmed  ^^^bJkk! 

the  order,  and  stated  the  following  case :  W""*  for  three 

ye«» ;  but,  in 

The  respondents  proved  a  case  of  settlement  in  the  case  be  ebouid 

parish  oiEdgmondj  by  relief  given  to  William  Ankers,  the  ^^sbuaocMr" 

grandfather  of  the  pauper  James  Ankers.     In  answer  to  on  hhTown  ac-^ 

this,  the  appellants  put  in  «n  agreement  entered  ihto  ^^"J^  dilSr"* 

by  James  Ankers,  the  pauper,  with  Messrs.  Jones  and  *^*  ^^  y^^* 

,    .  f ,  ,  tbentbit  T.  S, 

Evans,  who  were  bricklayers  and  plaisterers  at  Sloke-  ihould  deduct 

uponrTrent,  and  contended  that,  having  served  under  wages  in  pro. 

it  for  a  year  and  a  half,  he  had  gained  a  settlement  by  ^^^^l^ 

hiring  and  service  in  that  place.     The  agreement  was  *•***«  ^o'j^d 

dated  Jtdy  9th,   1803,  and  recited  that  the  pauper,  in  proportion  to 

^\  any  over-work 

consideration  of   certain    wages,   did  agree   to  serve  which  tbepaiu 

Messrs.  <7.  and£.  from  the  day  of  the  date  thereof,  fpr  ^  ^e  weel^** 

the  term  of  three  years,  if  he  should  so  long  live.   And  miiw^^uli^" 

it  dien  stated  that  Messrs.  J.  and  E.  did  agree  to  ^^^^ 

provide  for  the  pauper  during  the  first  year  of  the  ^^  y«*"  ®^ 

said  term  the  sum  of  13&  per  week;  but  in  case  he  it  wasaho 

should  neglect  his  masters'  business,  or  lose  any  time  ^tbeyco^ 

on  his  own  account,  in  any  one  week  during  the'  first  ^J^hwrerity 

year  of  the  term,  then  he  consented  that  Messrs.  J.  rf  weather  in 

^  '  any  one  year,  in 

and£.  should  be  allowed  to  deduct  from  his  weekly   the  wintertime, 

then  that  7.  S, 
ihould  pay  no 
wages  during  that  time,  bat  should  permit  the  pauper  to  emplqor  himself  in  any  other  busi- 
ness whaterer:  Held,  that  these  were  express  exceptions  in  the  contract,  and  that  the  pauper, 
by  serving  a  year  under  it,  did  not  gain  a  settlement 

(a)  This  eMB  was  argued  at  &tf"m^*''^«*«** 
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wages  in  proportion  to  the  time  neglected  or  lost 
on  his  own  account.  And  Messrs.  J.  and  E.  agreed 
that  in  case  the  pauper  should  earn  any  over-work  in 
any  one  week  during  the  first  year  of  the  said  term^ 
then  they  would  pay  him  wages  for  such  over-work 
equally  in  proportion  to  his  d^Iy  wages,  or  weekly 
wages,  during  the  first  year  of  the  term.  There  were 
simile  stipulations  for  the  second  and  third  years  of 
the  term,  the  rate  of  wages  only  being  altered  for  each 
year.  The  agreement  also  contained  the  following 
clause :  ^  And  it  is  hereby  mutually  agreed  upon,  by 
and  between  all  the  said  parties,  that  in  case  they 
cannot  work  through  severity  of  weather  in  any  <me 
year,  in  the  winter-time,  during  the  said  term  of  three 
years,  then  the  siud  J.  and  £.  shall  pay  no  wages 
unto  the  said  James  Ankers  during  such  severity  of 
weather,  but  shall  and  will  permit  and  sufier  the  said 
James  Ankers  to  employ  himself  in  any  other  business 
whatever  during  such  severity  of  weather  with  respect 
to  frost" 


W.  D.  Evans,  in  support  of  the  order  of  sessions. 
The  pauper  gained  no  settlement  in  Stoke^pon^Trent 
under  this  agreement;  for  there  were  exceptions  in  the 
contract  between  the  parties:  first,  the  pauper  was 
only  bound  to  work  certain  hours,  and  if  he  worked 
less  than  the  usual  time^  he  was  to  be  paid  less  than  the 
stipulated  wages ;  and  be  was  also  to  be  paid  for  all 
over-work  that  he  might  do.  This  shews,  therefore, 
that  he  was  not  bound  to  work  during  the  whole  of 
any  one  day.  Besides,  it  was  stipulated,  that  in  case 
of  frost  he  should  receive  no  wages,  but  be  permitted 
lb  employ  himself  in  any  other  bttsilktes  whatever.  And 

this,^ 
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this,    therefore,    was  an   express  execution  in    the         1819. 
contract.  ' 

TheKiKo 


Tindal  and  AbraAatnj  contra.     The  question  in  all         ^ts  of 


these  cases  is,  whether  the  exception  be  expressed,  or 
only  implied  from  the  nature  of  the  service.  For  in 
aU  services  there  are  some  implied  exceptions,  which, 
nevertheless,  do  not  prevent  a  settlement  from  being 
gained.  Rex  v.  Hormick  (a).  Rex  v.  AU  Saints^  Wot', 
tester  (&}•  The  case  of  Rex  v.  Buckland  Denham  {c)  is 
distinguishable  from  the  present ;  for  there  the  pauper 
agreed  to  work  shearmans'  hours,  and  to  be  at  his  own 
liberty  at  all  other  times,  which  latter  stipulation  does 
not  exist  here.  As  to  the  second  exception,  relating  to 
the  frost,  it  is  sufficient  tp  say,  that  that  wt^  only  a 
contingent  exception,  which,  it  appears,  never  hap- 
pened For  it  is  found  as  a  fact,  that  the  pauper 
served  a  year  and  a  half;  and  tbi&  is  precisely  similar 
in  principle  to  Rex  v.  Martham.  {d) 

Abbott  C.  J.  It  appears  to  me,  that  in  this  case  no 
settlement  was  gained  by  this  service.  For  the  agree- 
ment contains  in  substance  4p  engagement  by  the 
pauper  to  work  only  dunqg  certain  hoqrs  in  each  day, 
and  I  do  not  see  what  remedy  (be  pnast^r  cpul^  bavp 
had,  supposing  the  pauper  to  have  refused  to  work 
after  the  usual  hours.  It  is  necessary  that  there  should 
be  a  covenant  to  serve  for  the  whole  y^ar;  but, 
taking  the  whole  of  this  figreement  together,  it  seems 
to  me  only  to  contain  a  promise  to  serve  for  a  part  of 
the  year.  I,  therefore,  think  that  the  sessions  have  come 

(«)  \0Etut^iA9.  (»)  lB.iA.3t2. 

(c)  Butt.  S.  C.694.  \d)  \  EaU,  239. 

to 
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to  the  correct  conclusion  in  this  case,  and  that  we  ought 
to  confirm  their  order. 

Bayley  J.  The  rule  of  law  is,  that  if  there  be  an 
express  exception  in  the  contract,  it  will  not  confer  a 
settlement ;  but  if  it  be  not  so,  although  by  the  usage  of 
trade  certain  exceptions  are  impliedly  introduced,  still 
they  will  not  prevent  a  settlement.  The  question,  there- 
fore, is,  whether  there  be  in  this  contract  any  express 
exception ;  and  it  *seems  to  me  that  there  clearly  is  one, 
namely,  the  period  of  frost.  The  contt'act,  it  is  to  be 
observed,  is  general,  and  not  confined  to  a  service  in  the 
particular  trade  of  a  bricklayer;  and,  at  the  conclusion 
of  tlie  agreement,  there  is  this  provision,  that  in  case 
they  cannot  work  through  severity  of  weather,  in  any 
one  year,  in  the  winter-time,  during  the  term,  the 
master  shall  pay  no  wages  to  the  pauper  during  that 
time,  but  shall  permit  him  to  employ  himself  ia  any 
other  business  whatever.  Under  this  contract,  there- 
fore, he  might  engage  to  serve  other  persons,  and 
so  might  contract  inconsistent  relations  at  one  and  the 
same  time.  I  think,  therefore,  that  this  hiring  was 
not  sufficient  to  confer  a  settlement.  The  case  of 
Bex  V.  Martham  is  distinguishable  from  the  present,  be 
cause  there  there  was  no  such  express  authority  as  this 
to  contract  a  relation  of  service  with  another  master; 
besides,  that  was  not  a  general  contract  of  service,  but 
to  serve  in  the  particular  trade  of  a  bricklayer.  Upon 
the  other  point,  I  ^am  also  of  opinion,  that  there  is 
in  this  agreement  an  express  exception  as  to  part  of 
the  year. 


HOLBOYD 


IN  TEE  Sixtieth  Year  ot  GEORGE  III.  in 

HoLROYD  J.     I  aia  of  the  same  opinion.      There        1819, 
was  not  a  sufficient  hiring  and  service  to  gain  a  settle-  ■ 

ment  in  Stoke-upon-Tfent.    Taking  all  the  parts  of  the      '^ag^'' 
contract  together,  it  seems  to  me  an  express  agreement     '^^^i^^**" 
to  serve  only  during  the  usual  hours.      The  pauper      Ebomomd. 
does  not  engage  to  serve  for  more  than  that  period,  for 
he  is  to  be  paid  for  all  over-work ;    and  the  master 
could  not  compel  him,  under  this  agreement,  to  serve 
more  than  that  time.     As  to  the  other  point,  I  had  at     ^ 
first  doubts  whether  it  was  sufficient  to  invalidate  the 
settlement;  but  I  am  now  satisfied  that  it  is.     The 
provision  is,  that  the  pauper  should  be  at  liberty  to 
employ  himself  with  any  other  master  during  the  time 
of  firost ;  and  that,  therefore,  would  impliedly  give  to 
him  a  reasonable  time,  even  after  the  frost  was  over,  to 
finiih  the  business  he  had  so  undertaken.     Upon  both 
these  grounds,  I  think  the  hiring  insufficient. 

Best  J.  I  am  of  the  same  opinion  on  both  grounds. 
The  master  does  not,  in  this  case,  stipulate  for  an  entire 
service  during  the  whole  year,  but  only  for  Certain 
hours  during  each  day ;  and  that,  according  to  Bex  v. 
Kingsmr^d  (a),  invalidates  the  settlement.  As  to  the 
other  point,  the  case  of  Rex  v.  Martham  at  first  pro- 
duced doubts  upon  my  mind;  but  I  am  now  quite 
satisfied  that  that  case  is  distinguishable  fit>m  the  pre- 
sent in  the  circumstance,  that  here  the  servant  was  at 
liberty  to  serve  any  other  master  during  the  tim^  of 
frost.  As  soon  as  the  frost  commenced,,  all  control  of 
the  master  over  the  servant  would  immediately  cease. 
The  decision  of  the  sessions  was  therefore  right. 

Order  of  sessions  confirmed* 

(«)  4  T.  n.  21  f. 
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l^^^&h.  ^^^  ^^^^  against  Thomas  Milton,  (a) 

Where  ft  rirer  TTPON  an  appeal  against  a  rate  made  fior  the  relief 

tended  through  of  thc  poor  x>f  the  parish  of  BengKorthj  within  the 

I^^^^lSi^^  borough  of  Evesham^    in  the  county  of    Worcester, 

cll^^^u'in  whereby  one  Thomas  MiUm  was  rated  for   "  River 

req)ect  of  goods  tonnage  at  100/. — 6/."    The  sessions  confirmed  the 

earned  along  ^ 

theUneofnaW-  mtc^  sttbject  to  the  opinion  of  this  Court  on  the  fbU 

sadon,  and  , 

landed  at  ft  lowmgcase: 

^^^^n  The  appellant  was  a  yearly  tenant  unAetGeorge  WigUy 

HeulSfa^''  Pfmrf/,  Esq.,  and  tfcfltfPmtrf/,  widow,  of  that  partof  the 

rate  on  the  pro-  navigation  of  the  river  Avon  called  the  **  Lowia^  Naviga- 

pnetor  oi  thoae 

dues  for  their  tion,"  whioh  ruus  through  the  counties  of  WortesUrvoA 

inthepariih''of  Glouccsier,  from  the  look  or  sluice  above  the  bridge  at 

for  ^c^ton,^  ^^sham  to  the  junqtion  of  the  Avon  with  tl?^  Severn  at 

nage,  could  Tewkesbun/n  The  conveyance  under  which  Mr.Perrotfs 

not  be  consider* 

ed  as  a  nip  up-  jgtfni^'^qld  this  property  was  dated  the  17th  cAin^,  1760, 

on  that  part  of 

the  riTer  loooiy  iM^d  cQoyeyed  to  them  <^  all  thgt  tlie  navigpition  and  pro- 

^^T^Uhofj?,  .fits  of  mvigation,  and  p^s^e  for  boatsi  upc^  the 

^n'the'p^  .Ann^  tttoate  in  the  counti^  of  Worcester,  Wortfidcj 

of  AeriTersi-  ^^^  GdoucesteTj  to  and  from  the  S^pem,  up  ^nd  dofpp 

tuate  as  well  ■    .     ^    -    ' 

wjthin  as  the  Av($h  W^o  and  from  the  Ipck  i^id  sluice  Q€9^t  above 

rish,  and  tint  it  th^   blidge    at  Eoeshqm ;    and  i^lso  all  storehouses, 

fore,  Senip.  sluices,  lopks,  &C.,  b^Iongjng  to  the  river  Avon,  ^d  the 

aSoTtfiat^**'  navigation  thereqpop  to  iMid.  from  the  j&vem,  up  a,^d 

41  (7.5.  c.  S3,  down  the  Avon,  unto  and  from  theJlock  and  sluice  ne^Ji 

s»  1.  does  not  *•      •• 

give  the  Court  f^bo,ve  the  bridge  at  Exjeskam,  togi^ther  with  all  the  tolls, 

power  of   ^  XBi/^  of  tpnqage,  &c.  to  the  qavigation  belonging."  B^ 

^"mf  *  ^^  act  passed  the  24  G..?.,  1 751,  entiUed,  «  An  act  for 

(a)  This  case  was  aigued  at  Seijeants*  Inn, 

the 
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the  better  regulating  the  navigation  of  die  river  Avon^         1819. 
ranning  through  tlie  counties  of  Wdraickj  Worcester^  and        " 
GhucesteTj  and  for  ascertaining  the  rates  of  water-car-         agamsi 
riage,*'  it  was  enacted,  "  that  the  said  river  Avon  shall 
for  ever  thereafter  be  a  free  river,  and  ail  persons  shall 
have  liberty  of  passing  and  repassing  up  and  down  the  ' 
said  river  with  boats,  barges,  lighters,  and  other  vessels 
laden  with  coal^  or  any  other  sort  of  goods,  and  shall 
have  liberty  to  sell  and  vend  the  same  to  any  persons, 
at  such  reasonable  prices  a?  they  shall  think  fit  and  can 
get  for  the  same ;  and  to  land  the  same,  with  the  consent 
of  the  owners  or  occupiers  of  the  land,  at  such  wharfs 
as  shall  be  thought  most  convenient,  paying,  or  securing 
to  be  paid,  to  the  owners  and  proprietors  of  the  naviga- 
tion, certain  rates  of  tonnage  for  all  goods  and  merchan- 
dises carried  on  the  said  river."    The  appellant  was  not 
an  inhabitant  or  occupier  of  any  messuage  or  tenement 
whatsoever  in  Bengaoorthj  but  resided  in  the  parish  of 
All  Saints^  Eoeshanij  on  the  opposite  side  of  the  river, 
which  flowed  between  the  two  towns  of  Bengooorth  and 
Eveshanij  part  of  the  river  being  within  the  parish  of 
Bengmorth^  and  other  part  of  it  being  within  the  parish 
of  All  SaitttSj  Eveshamy  both  which  parts  were  navi- 
gable, and  used  by  vessels  passing  along  the  river.     On 
the  Bengworth  side  of  the  river,  and  within  the  parish,    , 
there  was  a  wharf  communicating  with  the  river  belong- 
ing to  one  Dai/j  where  goods  were  landed  annually, 
yielding  tonnage  dues  to  the  amount    in    the    rate 
assessed ;  but  no  tonnage  dues  were  received  by  the  ap^ 
pellant  in  the  parish  of  Bengworth^  nor  was  any  account 
given  of  them  in  that  parish  to  the  appellant ;  but,  as  a 
check  upon  the  boatmen,  an  account  was  taken  at  the 
whar^  by  Day^^  servant,  of  all  the  goods  landed  there. 
Vol.  III.  I  which 
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1819.        which  was  sent  over  to  the  appellant  at  his  houses  in 
the  parish  of  All  Saint Sj  Jivesham^  where  the  boatmen  ac- 

The  KiNQ 

o^fuf  counted  to  him ;  and  he  usually  receir^  all  the  tonnage 
dues  on  goods  brought  up  the  river  from  Pershare  to 
Ev^sham^  and  landed  cither  in  the  parish  of  AU  Saints^ 
Evesham^  or  in  the  parish  o^Bengooorthi  though,  if  he 
did  not  happen  to  be  in  ^he  way  when  the  boatmen 
called  to  give  ai\  account  of  and  pay  the  tonnage  dues,  at 
the  office  in  All  Saints^  Evesham^  they,  accounted- for  and 
paid  them  on  their  return  back,  after  unlading,  at  the 
appellant's  office  in  Pershore^  where  he  collected  the  ton- 
nage dues  from  those  who  proceeded  no  further  up  the 
river  than  to  Pershorcj  or  any  place  above  that ;  but, 
short  of  Evesham^  there  was  no  lock  or  sluice  within  the 
parisli  of  Bengooorihj  and  when  the  tonnage  dues  were 
paid  at  Eoesham^  the  boatman  took  back  with  him  a 
certificate  from  ihe  appellant  of  his  having  paid  the 
dues  at  Evesham^  in  order  to  enable  him  to  repass  the 
sluice  through  wliich  he  came  up  loaded,  which  was 
situate  at  Pershore^  and  which  was  kept  locked.  The 
same  amount  of  tonnage  was  due  and  payable  by  every 
vessel  which  passed  Pershore  sluice  iu  its  way  to 
Evesham  or  Bengworth,  whether  it  proceeded  as  high 
as  either  of  those  places,  or  unloaded  and  delivered 
ajt  any  intermediate  place,  which  was  frequently  the  case, 
and  which  distance  included  eight  different  parishes 
where  goods  might  be  landed, 

Peake^  in  support  of  the  order  of  sessions.  The 
proprietors  of  this  navigation  have  an  interest  in  the 
banks  and  bed  of  the  river,  part  of  which  is  situate  in 
the  parish  of  Bengmarth.  There  is  property,  there- 
fore, in  that  parish,  upon  which  the  rate  can  attach.  It 

i» 


IN  THE  Sixtieth  Year  of  GEORGE  III.  115 

is  true,  that  the  river  tonnage,  in  respect  of  goods        1819. 

landed  at  this  whar^  arises  out  of  the  use  of  other 

parts  of  the  navigation,  lying  in  other  parishes ;  that^   ^     agmnsi 

however,  is  an  objection  only  to  the  quantum  of  the  rate. 

Bex  V.  Rebawc  (a),  and  Bex  v.  The  Inhabitants  of  Tjpie^ 

mcufh{Jb\  are  authorities  to  shew  that  tolls  are  not 

rateable.     But  those  cases  proceed  on  the  form  of  the 

rate.     Here  the  rate  is  upon  the  river  tonnage,  i.  e.^ 

the  produce  of  the  river  itself,  which  is  stated  to  pass 

through  and  be  navigable  within  the  parish ;  and  Bex 

v«  CardingtOH  (c),  establishes  the  point,  that  property 

of  this  description  is  rateable.     Bex  v.  Page  {d)  is  an 

authority  to  shew,  that  the  profits  of  a  navigation  are 

rateable  at  the  place  where  they  become  due.     In  Bex 

Y.  TTie  SU^brdshire  Canal  {e\  the  defendants  were  rated 

for  their  basins,  towing-paths,  and  for  the  tolls  and 

duties  arising  therefrom  due  at  Louoer  Mitton^   In  Bex  v. 

Nicholson  {f\  and  Williams  v.  Jones  (^),  the  defendants 

had  no  interest  in  the  bed  of  the  river,  over  which  the 

respective  ferries  extended.      In  Bex  v.  Eyre  (A)  the 

rates  were  upon  the  tolls  of  a  bridge,  and  not  upon 

any  rateable  property  locally  situate  within  the  parish, 

and  Bex  v.  Sir  Archibald  Macdonald  (f )  shews  that  tolls, 

though  not  rateable  per  se,  are  so,  when  connected  with 

real  property,  substantially  situate  within  the  parish. 

Here  there  is  rateable  property,  viz.  a  part  of  the  river 

situate  within  the  parish,  and,  the  tolls  being  connected 

with  that  property,  become  the  subject  of  the  rate. 

Puller,  coniraf  was  slopped  by  the  Court. 

(«)  Cowp.  S63.  (b)  12  East,  4G,  (c)  Cowp.  SSI, 

{d)  4  T.  it.  545.  (ff)  8  r.  R,  340.  (/)  12  Easi,3S0. 

is)  12  JBMt,  846.         (K)  }2£aU,  416.  (i)  12  JBaH,  324. 

I  2  Abbott 
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1 8 1 9«  Abbott  C.  J.     I  am  of  opinion,  that  this  rate,  whicb 

"■"""        has  been  made  on  the  river  tonnage,  cannot  be  sns-^ 
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agaifiMt  tained.  -  It  has  been  contended,  that  by  the  words-. 
«  river  tonnage,*^  we  may  understand  the  profits  arising 
only  from  that  part  of  the  river  which  lies  within  the 
parish  o(  Betigwarth.  It  seems  to  me^  however,  that  we 
cannot  so  understand  those  words,  for  they  are  ex* 
plained  to  liSv  by  the  subsequent  facts  stated  in  the  case* 
From  these  fiicts,  it  clearly  appears,  that  the  profits- 
accrued  in  respect  not  only  of  the  use  of  that  part  of 
the  navigation  which  waa  within  the  parish  of  Betig-- 
wnih^  but  also  from  the  use. of  the  other  parts  of  the 
navigation^  situate  in  the  different  parishes  through* 
which  the  goods  had  passed.  This  is,  therefore,  in 
substance,  not  a  rate  upon  the  profits  of  that  part  of 
the  river  only  which  is  situated  witliin  the  parish  of 
Bengworik^  but  a  rate  upon  the  tonnage  dues  payable  at 
the  wharf  tliere,  in  respect  of  the  carriage  of  the  goods 
through  the  other  parishes.  Unless,  therefore,  we  are  ta 
supersede  all  the  late  cases  by  which  it  has  been  held, 
that  to)l»  per  se  are  not  rateable,  we  are  bound  to  say, 
that  these  tonnage  dues  are  not  subject  to  this  rate. 
The  order  of  sessions  must,  therefore,  be  quashed. 

Bayley  J.  I  am  of.  th^  ^ame  opinion.  Since  tlie 
case  of  The  King  v.  Nicholson^  the  Court  have  he\d 
themselves  bound  to  see  dearly,  that  the  property 
rated  com^  within  the  words  of  the  43  Eliz.,  by 
which  the  rate  is  directed  to  be  "  by  taxation  of  every 
inhabitant,  parson,  vicar,  and  other,  and  of  every 
occupier  of  lands,  houses,  tithes  impropriate,  propri- 
ations  of  tithes,  coal-mines,  or  saleable  underwoods,  in 
the  parish^**     Now  the  party  here,  not  being  an  inha- 

bitant> 
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bitant,  must  be  brought  within  some  of  the  other  181 9« 
words,  and  the  only  Other  words  ir^plicable  to  this  ^""^ 
case  are  *'  occupier  of  land/'  Now  in  The  King  v,  agamu 
Tjptemotdk  it  was  decided,  that  the  tolls  of  a  light- 
house,  situate  in  the  parish  of  Tynemouthj  but  collected 
in  the  several  ports  at  which  the  vessel,  passing  along 
the  coast,  afterwards  arrived,  were  not  rateable  qua 
tolls  in  the  township,  and  the  rate  was  held  to  be  bad. 
In  The  King  v.  Nicholson  the  party  was  rated  for  the  tolls 
of  a  ferry ;  he  was  not  an  inhabitant,  nor  did  he  oc- 
cupy any  lands  or  tenements,  for  he  was  not  entitled 
to  the  land  on  either  side  of  the  river  over  which 
the  ferry  extended.  The  Court  then  considered  the 
cases  of  The  King  v.  CardingtoUi  and  The  Kitig  v.  The 
Aire  und  Colder  Navigation,  (a)  The  former  case  does 
not  fall  within  the  principle  laid  down  in  The  King  v. 
Nichoisoni  it  was  a  rate  for  the  toll  of  a  sluice,  and 
4he  party  was  the  occupier  of  the  sluice  within  the 
parish  in  which  the  rate  was  imposed.  The  sluice 
being  lauded  property,  the  party  was  prcperly  rated 
for  the  tolls  yielded  by  the  sluice  within  the  parish. 
The  cases  of  Bex  v.  The  Aire  and  Calder  Navigaiian^ 
and  Rex  v.  PagCy  certainly  do  not  admit  of  that  dis- 
tinction. Tliose  decisions,  however,  were  expressly 
overruled  by  this  Court  in  the  case  to  which  I  have 
alluded.  In  Rex  v.  The  Staffordshire  Canals  the  com- 
pany, were  rated  '<  for  their  basins,  towing-paths,  and 
that  part  of  their  canal  and  locks  lying  within  Lower 
Jklittonj  and  for  the  tolls  and  duties  arising  ther^ontf 
due  at  Longer  Milton ;"  so  that  it  appeared  on  the  rate 
itself  that  though  .it  was  nominally  a  rate  upon  tolls, 
yet  it  was  on  such  tolls  as  arose  from  rateable  property 

(a)  2T.IL  66a 
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J  819.  within  the  parish.  In  The  King  v.  Sir  Archibald 
Macdonaldy  the  rate  was  for  the  Rochdale  Canal  Lock 
Tunnel  daes  or  rates.  Now  if  those  dues  or  rates  had 
arisen  from  property  partly  within  the  parish  and 
partly  without,  it  would  hove  been  like  the  present 
case.*  The  only  dues  which  the  party  was  entitled 
to  receive  in  that  case  were  dues  in  respect  of  vessels 
passing  through  the  lock,  which  loci  lay  mthin  the 
parish  /  and,  therefore,  all  the  tolls  and  dues  there  arose 
from  what  may  be  called,  parish  property.  The  rate 
in  this  case  is  for  tonnage  dues,  and  it  would  be  a  good 
rate,  provided  it  could  be  shewn  that  the  tonnage  arose 
wholly  from  the  use  of  rateable  property  within  the 
parish.  It  is  stated,  however,  that  the  canal  passes 
through  several  parishes.  The  tolls,  therefore,  which 
are  collected  for  goods  landed  at  the  wharf  in  the  parish 
oi  Bengtxxnihj  are  payable  to  the  proprietor  as  a  com- 
pensation for  the  use  of  the  whole  line  of  the  canal 
through  which  the  goods  pass,  and  not  merely  for  the 
use  of  that  part  of  the  canal  which  lies  within  the 
parish  of  Bcngworth.  It  is  a  rate,  therefore,  upon 
profits  arising  partly  within  and  partly  without  the 
parish ;  and,  upon  that  ground,  I  think  that  the  rate 
cannot  be  supported;  and.  if  it  cannot,  the  case  oiRex 
V.  TTie  Mayor  of  Bath  {a)  is  an  authority  to  shew  that 
the  rate  must  be  quashed.  In  that  case  the  rate  was 
upon  certain  springs  and  reservoirs ;  and  the  qu^tion 
was,  Whether  the  springs  and  reservoirs  were  rateable 
property ;  and  the  Court  decided  that  they  were ;  but 
the  whole  of  the  rate  having  been  imposed  on  one 
parish,  the  Cburt  were  of  opinion  that  it  ought  to  have 
been  imposed  on  different  parishes,  and  that  the  parish 

(«}  H£aj«,  009. 
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in  which  the  reservoir  was  situate  ought  to  have  been  1819. 
assessed  for  the  value  of  that,  and  that  the  parislies  -— 
through  which  the  pipes  conveying  the  water  passed  ogainst 
ought  to  have  been  assessed  for  the  value  of  the  profits 
arising  therefrom.  It  seems  to  me,  therefore,  that  this 
rate^  having  been  imposed  on  property  partly  within 
and  partly  without  the  parish,  is  bad  i  and  that  it  is 
not  a  mere  objection  to  the  quantum  of  the  rate. 

HoLROYO  J.  It  is  now  \o  be  considered  as  an  esta- 
blished rule,  that  tolls  qua  tolls  are  not  rateable.  I  do 
not  mean  to  say,  however,  that  a  rate  may  not  be  made 
on  rateable  property  under  the  denomination  of  toUs^ 
provided  that  property  from  which  the  tolls  arise  be 
within  the  parish,  and  the  rate  be  confined  to  that 
property.  Here  the  rate  is  upon  tonnage  dues.  It  is 
said  that  the  propierty  rated  is  rateable  property  within 
the  parish  where  the  tonnage  dues  became  payable,  and 
that,  therefore,  this  is  to  be  considered  as  a  rate  upon 
that  rateable  property.  I  think,  however,  that  tliis  is 
a  rate,  not  only  on  rateable  property  withii^  the  parish, 
bat  OB  other  property^  which,  though  rateable^  is  rate- 
able in  another  parish,  and  not  in  this.  The  case  states, 
that  within  the  parish  there  is  a  wharf,  communicating 
with  the  river,  where  goods,  to  the  amount  assessed,  are 
annually  landed.  It  must  be  taken,  therefore,  that  the 
rate  was  made  upon  all  those  tonnage  dues.  It  is  alsa 
stated,  that  part  of  the  navigation  lies  in  other  parishes, 
in  the  passage  through  which  the  tonnage  dues  arise, 
as  well  as  for  the  passage  through  the  part  of  the  river 
which  lies  within  the  parish.  Now,  if  the  rate  on  the 
tonnage  dues  be,  in  fact,  a  rate  on  the  rateable  pro- 
perty, that  is>  on  the  whole  part  of  the  navigation,  iff 

14  ^     respect 
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1819.  respect  of  which  those  dues  are  payable,  it  must  be 
considered  as  a  rate  upon  the  profits  arising,  not  only 

againsi  from  that  part  of  the  navigation  which  is  within  the 
.  parish,  but  from  that  also  which  is  not  within  the  parish* 
The  objection,  therefore,  b  not  merely  to  the  quan* 
turn,  but  to  the  rate  itself,  viz.  that  it  is  a  rate  upon 
property  without,  as  well  as  within  the  parish.  I  think, 
therefore,  that  this  rate  is  bad,  and  that  the  order  of 
sessions  must  be  quashed. 

Best  J.  I  am  of  the  same  opinion.  It  is  now  clearly 
established,  that  tolls  per  se  are  not  rateable.  The 
only  mode  by  which  the  tolls  of  a  canal  become  rate- 
able is  by  rating  the  land  itself  or  that  part  of  the 
land  occupied  by  the  canal,  which  is  locally  situate 
within  the  parish ;  the  tolls  then  are  the  profits  arising 
from  that  part  of  the  land ;  and  the  statute  of  Elizabeth 
authorises  the  rating  of  such  property  locally  situate  in 
the  parish ;  but  it  does  not  authorise  the  rating  of  pro- 
perty not  situate  within  the  parish.  I  think  tliat  the 
rate  here  is  upon  property  partly  within  and  partly 
without  the  parish,  and  that  it  is,  therefore^  bad;  and 
that,  being  so,  I  think  the  order  of  sessions  ought  to 
be  quashed. 

Peake  then  applied  to  the  Court  to  amend  the  rate 
vaccording  to  the  provisions  of  41  G.3.  c.  23.  $.  1. 

But  the  Court  thought  that  that  act  was  confined 
to  the  quarter  sessions ;  and  that  this  Court  had  no 
power  given  to  them  to  amend  a  poor-rate.  They, 
therefore,  quashed  the  order  of  sessions,  but  not  the 
rate ;  leaving  that  to  be  amended  by  the  sessions. 

Order  of  Sessions  quashed^ 


u 
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Rex   against  The   Inhabitants  of  War-       s^iurditv, 

,    ^  November  6Ui, 

MINSTER,  (a) 

Tbeeiainin. 

PON  appeal,  the  quarter  sessions  for  the  county  of  5^,*j{"  ^^' 


dier»  taken  un- 
fVtUsy  quashed  an  order  of  justices  for  the  removal   ^  ^«  mutiny 

of  Diana  Mitchell^  widow  of  Robert  Mitchell  deceased,  received  is 

from  the  parish  of  Warminster,  in  the  county  of  JViltSf  his  lettiement, 

to  Thpsham,  in  the  county  of  Devon^  subject  -  to  the  bTdeadt'S^Jb! 

opinion  of  this  Court  on  the  following  case :  2^*3  i!t  the 

The  pauper  was  married  to  K  Mitchell^  January  30,  *^™«  y^en  the 

Appeal  u  tried* 

1782,  who  was  then  a  soldier  quartered  at  Warminster, 
In  February,  in  the  same  year,  (whilst  he  still  continued 
a  soldier),  he  was  taken  before  the  magistrates  to  be  ex- 
amined according  to  the  clause  in  the  mutiny  act  with 
r^rd  to  his  settlement.  The  respondents  offered  in 
evidence  the  examination  of  the  pauper's  husband 
under  the  mutiny  act,  which  the  Court  rejected  upon 
the  ground,  that  he  was  dead  at  the  time  of  the  appeal 
being  tried,  and  that  the  act  of  parliament  did  not 
apply  to  such  a  case. 

Camyn,  in  support  of  the  order  of  sessions.  By  the 
33  G.  3.  c.  9.  s.  33.  it  is  enacted,  *'  that  it  shall  be  lawful 
for  any  justices  of  the  peace,  where  any  soldier  shall  be 
quartered,  in  case  he  has  either  wife  or  children,  to 
cause  the  soldier  to  be  summoned  before  them  in  the 
place  where  he  shall  be  quartered,  in  order  to  make 
oath  of  the  place  of  his  last  l^al  settlement,  and  the 
justices  are  required  to  give  an  attested  copy  of  the 
affidavit  to  the  party,  which  attested  copy  shall  .be  at 

(a)  This  case  was  argued  al  ScrJeatUs*  Inn, 

if  any 
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1819.  any  time  admitted  in  evidence  as  to  such  last  legal  set- 
tlement  before  any  general  or  quarter  sessions  of  the 

agpmtt  peace.**  Now  this  statute,  being  contrary  to  the  com- 
mon law,  ought  to  be  construed  strictly :  the  inconve- 
nience contemplated  by  the  legislature  was  the  removal 
of  the  soldier  from  the  place  where  he  was  quartered, 
for  the  purpose  of  his  being  examined  respecting  his 
settlemcait.  The  statute,  therefore,  does  not  apply  to 
a  case  where  that  inconvenience  is  not  likely  to  hap- 
pen, and  Lwmence  J.,  in  Rex  v.  Clayton  le  Moots  {a\ 
was  of  opinioi^  that  if  the  soldier  went  abroad  the  in- 
convenience contemplated  by  the  legislature  was  not 
likely  to  happen,  and  that  the  act  of  parliament  did  not 
apply  to  such  a  case,  and  for  the  same  reason  it  cannot 
be  applied  to  a  case  where  the  pauper  is  dead  at  the 
time  of  the  appeal.  The  examination  is  only  made  evi- 
dence in  those  cases  where  the  parish  could  have  pro- 
cured the  attendance  of  the  pauper. 

Merewether  contra  was  stopped  by  the  Court. 

Abbott  J.  No  man  entertains  a  higher  opinion  of 
any  thing  which  fell  from  Mr.  J.  Lanorence  either  judi- 
cially or  extrajudicially,  than  I  do.  The  point,  how- 
ever, upon  which  he  is  supposed  to  have  given  an  opi- 
nion, was  not  the  point  which  was  argued  before  him, 
or  upon  which  the  Ccturf  pronounced  judgment.  Hi» 
attention  does  not  appear  to  have  been  directed  to  the 
words  used  by  the  legislature,  *^  that  the  attested  copy 
shall,  idflrnf  time^  be  admitted  in  evidence."  It  has  been 
contended  that  the  words  ^*  at  any  time"  do  not  mean  at 
a  time  when  the  pauper  was  either  absent  from  this 

{a)  3  lo  S. 
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country  or  when  he  was  dead.  I  cannot,  however, 
find  any  thing  in  the  act  of  parliament  from  which  I 
can  infer  that  it  was  the  intention  of  the  legislature  to 
restrain  those  words  to  the  life  of  the  pauper,  or  during 
his  residence  in  this  country.  On  the  contrary,  it  seems 
to  me^  that  it  may  have  been  the  intention  of  the  legis- 
lature to  preserve  the  memorial  of  the  evidence  of  the 
settlement  of  a  person  whose  life  is^exposed  to  more  ^han 
ordinary  risk.  I  think,  therefore^  that  we  are  bound  to 
give  full  effect  to  the  words  of  the  act  of  parliament, 
and,  consequently,  that  the  examination  of  the  pauper's 
husband  ought  to  have  been  admitted  in  evidence^  and 
that  the  order  of  sessions  ought,    therefore^    to   be 

quashed. 

Order  of  sessions  quashed. 


1619. 

Rbx 

WAftMUISRft. 


Ex  parte  John  Cowan,  Assignee  of  Richmond,  Monday. 

^      .  Novembers^ 

a  Bankrupt. 


^  EVANS  moved,  on  the  first  day  of  this  term,  for  Upon  a  moUoii 
*^  *  a  rule  nisi  for  a  prohibition  to  the  Lord  Chan*  tionltotheLard 
ceUor^  sitting  in  bankruptcy,  on  the  ground  that  he  had  STinblSi^ 

ruptcy,  it  ap- 
peared tiiat  Uic  anignees  bad  Beiaed,  as  tbe  properQr  of  the  bankrapt,  a  fiurm  belonging  to  A* 
B„  and  had  kept  it  a  long  time,  and  mutmoiiaged  it,  and  that  the  Lord  Chancellor  had  refers 
red  H  to  the  Master  to  tiS^e  the  account  between  A,  B.  and  the  asdgnees,  in  respect  of  audi 
piuperty,  and  of  its  mismanagement,  aadafterwardi,  upon  bis  report,  had  ordered  a  certam 
sum  to  be  paid  to  A.  B.  by  the  assignees,  the  commission  having  previously  been  aopersededjs 
Hdd,  Srrt,  thai  the  jurisdiction  of  the  Lord  Chancellor,  siting  in  bankruptcy,  was  not 
confined  to  the  period  during  which  the  commission  subsisted ;  secondly,  that  he  had  not 
enccffded  his  jurisdiction,  in  ordering  the  Master  to  take  an  account  as  to  the  mismanage- 
meaif  &c  of  the  property,  nor  in  making  the  assignees  personally  liable,  beyond  the  funds  in 
thdr  hands,  for  such  mismanagement :  Held,  thirdly,  that  the  Lord  Chsncellor  had  juris- 
<liction  over  all  effects  taken  under  the  commission,  as  well  those  of  strangers  as  il  the 
bankrupt,  and  over  the  assignees,  for  aU  acts  done  by  them  in  their  character  of  awignflpa, 
by  virtue  or  under  oolourjof  the  commission :  Held,  fourthly,  that,  in  cases  where  the  Lord 
Chancellor  has  jurisdiction  generally,  this  Court  has  no  authority  to  revise  his  order : 
Hdd,  fifthly,  that  no  prohibition  can  be  granted  after  the  final  order  of  the  Lord  Ofaancel- 
lor,  unless  there  be  an  original  want  of  jurisdiction  apparent  on  the  fiice  of  the  prooeedines. 
QusHTc,  Whether  this  Court  bavt  authority  to  direct  a  prohibition  to  the  Lcffd  Chancellor 
sttcing  in  bankruptcy. 

pro- 


COWAK. 
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*^^^*  proceeded,  without  any  jurisdiction,  to  make  an  order 
fizpvte  for  the  payment  of  2107/.  U.  6d.  by  CawaUf  on  or 
before  the  first  day  of  this  term.  The  facts  of  the  case 
and  the  points  made  in  argument  were  so  fully  stated 
by  the  Court  in  giving  their  judgment,  that  it  is  unne- 
cessary to  state  them.  In*  support  of  the  motion,  the 
following  authorities  were  cited :  Davt/s  case  {a\  Ex 
parte  Baooton  (J),  Eyre  v.  Jackson  (c),  Brymer  v.  At- 
kins {d)j  Ex  parte  The  Earl  of  lAtchfiM  and  An- 
other  {e\  and  4  Inst.  p.  200. 

Cur,  adv.  vuU. 

On  this  day  the  Judgment  of  the  Court  was  delivered 
by- 

Abbott  C.  J.  A  motion  was  made  in  this  court  on 
Saturday  last,  on  behalf  of  John  Cowan^  for  a  rule  to 
shew  cause  why  a  prohibition  should  not  issue  to  the 
Lord  Chancellor  sitting  in  bankruptcy,  to  restrain  the 
further  proceeding  upon  an  order  made  on  the  14  th 
Jiify  last  In  support  of  this  novel  application,  it  was 
stated  to  us,  that  in  Febmaryy  1815,  a  commission  of 
bankruptcy  issued  against  one  71  G.  Bichmondj  who 
was  declared  a  bankrupt,  and  that  John  Cowanj  the 
person  now  applying,  and  one  Heapy,  were  chosen  his 
assignees.  Under  this  commission,  possession  was 
taken  of  a  farm  called  CdlUngdeanj  as  the  supposed 
property  of  the  bankrupt.    Mary  Ann  Hughes  claimed 


(a)  Li. naym.  531.    12 IM.  J3t.  {h)  17  Kef.  426. 

(c)  1  Ckan.  Rep.  229.  (d)  i  Hen.Bl  164.       * 

{e)  1  Aik,  88. 
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this  farm,  and  the  property  thereon,  as  Iielonging  to        1819. 
herself,  and  presented  a  petition  to  the  Vice-Chancellor         " 
in  the  same  year,  which  was  referred  to  the  commis-         Cowam. 
sioners  who  reported  against  her.    She  also  brought  an 
action  against  the  messenger,  in  which  she  was  non- 
suited; and  in  Jprilj  1816,  the  Vice-Chancellor  dis- 
missed her  petition.     Pending  this,  Richmond  brought 
an  action  against  the  assignees  to  try  the  validity  of 
the  commission,  and  obtained  a  verdict,  for  want  of 
proof  of  the  petitioning  creditor's  debt     In  ilfoy,  1816, 
Mary  Ann  Hughes  presented  a  petition  to  the  Loird 
Chancellor,  praying  for  a  reversal  of  the  Vice-Chan- 
cellor's order,  and  for  restoration  of  the  property,  &c. 
In  August^  1816,  an  order  was  made  to  supersede  the 
commission,  and  a  writ  of  supersedeas   issued   in  the 
following  Naoember.     In  Jaimartfy  1817,  the  petition  of 
MmA»H.  was  heard,  and  the  Lord  Chancellor  then  di* 
rected  an  issue  to  be  tried  in  the  Court  of  Common 
Pleas,  upon  the  question  of  her  interest  in  the  farm, 
&C.;  and,  upon  the  trial  of  this  issue,  she  obtained  a 
verdict,  establishing  her  interest.     On  the  12th  of  De- 
ctmbery  1817,  the  Lord  Chancellor  made  an  order,  that 
CcKvan  and  Heapyy  the  assignees  under  the  commission, 
and  one  WeUSi  aq  auctioneer,  should  account  before  the 
Master  with  M,  A.  H.  in  respect  of  the  property  taken. 
In  Jidyy  \%\S.  M.  A.  H.  died.    The  petition  was  after- 
wards revived  by  the  executors  of  M.  A.  H.     Proceed- 
ings took  place  before  the  Master,  in  pursuance  of  the 
order  of  reference;  and,  finally,  on  the  14th  of  July 
last,  the  Lord  Chancellor,  upon  the  Master's  report, 
ordered  the  sum  of  2107/-  l5.  ^d.  to  be  paid  to    tho 
executors  o^  Mary  Ann  HugheSy  by  Qnvany  Hcajn/y  and 
JVelbf  or  one    of  them,   on  or  before  the  first  day 

of 
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1819«        of  this  term.     It  was  suggested,  that  this   sum  was 
not  merely  the  amount  of  profits  or  property  actually 

CowAy.  received,  but  that  the  Master  had  allowed  the  estimated 
value  of  the  farm,  during  a  period  that  the  assignees 
bad  kept  the  possession,  and  left  the  land  uncultivated. 
This  period  must  have  been  subsequent  to  the  time 
when  the  original  petition  of  M.  A.  Hughes  was  pre- 
sented to  the  Vice-Chancellor.  Some  other  proceed- 
ings were  mentioned,  which  are  not  important  to  the. 
point  before  us.  Indeed,  this  commission,  and  the 
proceedings  under  and  consequential  to  it,  have  en- 
gaged the  attention  of  the  Court  in  many  different 
ways  not  material  to  the  present  question. 

It  was  contended,  that  the  Lord  Chancellor,  sitting 
in  bankruptcy,  had  no  jurisdiction  in  this  case,  for 
three  special  reasons;  first,  because  the  confimission  had 
been  superseded  before  the  order  was- made;  secondly, 
because  the  sum  directed  to  be  paid  was  composed,  in 
part,  of  something  in  the  nature  of  damages,  which 
could  only  be  ascertained  by  a  jury  in  an  action  at  law; 
and,  thirdly,  because  the  order  was  not  confined  to  a 
payment  to  be  made  out  of  funds  in  the  hands  of  the 
'  assignees,  but  operated  personally  upon  the  parties  by 
whom  the  payment  was  directed  to  be  made.  As  to 
the  first  point,  it  is  impossible  to  say,  that  the  juris- 
diction of  the  Lord  Chancellor  is  confined  to  the  period 
during  which  the  commission  subsists.  The  greatest 
injustice  would  result  fix)m  such  a  conclusion,  for  then 
a  person,  against  whom  a  commission  had  issued, 
which  was  afterwards  found  not  to  be  sustainable,  and 
whose  whole  property  had  been  taken  from  him  by 
colour  of  ii,  must  either  bring  an  action  at  law,  in 

6  which 
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which  he  might  lose  half  the  value  for  want  of  proof^  1819. 
or  go  through  the  slow  process  of  a  bill  in  equity,  ' 
for  discovery  and  relief*  A  petition  in  bankruptcy  is  Cowan. 
fisstinum  remedium,  and  it  contributes  not  less  to  the 
saving  of  expense  than  to  the  saving  of  time.  The 
proceeding  under  the  commission  operates  by  way  of 
sudden  seizure  of  property  belonging  or  supposed  to 
belong  to  a  bankrupt.  A  process  so  speedy  and  sum- 
mary requires  to  be  controuled  by  a  speedy  and.  sum- 
mary course  of  relief.  If  difficult  questions  of  law  are 
found  to  be  involved  in  a  petition,  the  Lord  Chancellor 
directs  a  bill  to  be  filed,  as  well  for  solemn  discussion, 
as  to  afford  an  opportunity  of  appeal  from  his  own 
judgment.  If  a  doubtful  question  of  fact  occurs,  an 
issue  is  directed,  as  was  done  in  the  present  case.  .  In 
the  present  case,  indeed,  there  is  a  particular  reason 
against  this  objection,  for  the  original  petition  was  pre- 
ferred before  the  commission  was  superseded. 

In  support  of  the  second  objection,  it  was  contended, 
that  the  jurisdiction  of  the  Lord  Cliancellor  in  bank- 
ruptcy cannot  be  greater  than  in  his  Court  of  Equity 
upon  bill  and  answer,  aAd  that  nothing  in  the  nature  of 
damages  can  be  decreed  in  a  suit;  and  for  this  the 
case  of  Eyre  v.  Jacksouj  1  Chanc.  Rep.  229.  was  cited. 
That  was  a  bill  of  review  to  reverse  a  decree,  and  was 
not  a  proceeding  in  prohibition.  By  the  original  decree, 
pronounced  eight  years  before,  the  then  plaintiffs  had 
been  ordered  to  restore  certain  goods,  &c.,  of  which 
they  had  unlawfully  possessed  themselves,  and  further 
to  pay  the  sum  of  iOOZ.  In*  this  suit,  they  sought  to 
be  relieved  from  the  400/.,  and  obtained  a  reversal 
of  the  original  decree,  pro  tanto.  The  original  decree 
appears,  by  the  dates,  to  have  been  pronounced  during. 

the 
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I S 1 9.        the  time  of  the  usurpation.     Tliis  case,  however,  ap-' 

•        pears  to  us  to  be  wholly  inapplicable  to  the  present, 

CowAK.  because,  in  the  present  case,  the  mismanagement  oc- 
curred after  the  presenting  of  the  first  petition,  that  is, 
pending  the  litigation;  and  if  the  Lord  Chancellor  had 
jurisdiction  to  order  restitution  immediately,  it  was  a 
necessary  incident  to  such  jurisdiction,  that  he  should 
have  authority  to  compel  the  parties  to  make  good  all 
that  the  complainant  had  suffered  during  the  struggle 
to  retain  the  possession  of  her  property.  This  remark 
also  furnishes  an  answer  to  the  third  objection.  It  was 
the  neglect  of  the  assignees,  that  they  did  not  take 
care  so  to  manage  and  husband  the  property  pendente 
lite^  as  to  be  able  to  make  full  restitution  without  loss 
to  themselves,  if  restitution  should  be  finally  awarded. 
They  should  have  known,  that  none  of  the  proceedings 
which. had  occurred  in  their  favour  were  final  and  con- 
clusive upon  the  subject  matter  of  this  contest.  Another 
answer,  however,  and  one  more  proper,  as  it  respects 
the  application  to  this  Court,  is,  tliat  supposing  the 
Lord  Chancellor  to  have  jurisdiction  generally  u)X)n 
the  subject  of  the  petition,  this  Court  has  no  authority 
to  revise  his  order.  If  the  Master's  report  was  built 
upon,  an  erroneous  basis,  exception  should  have  been 
taken  to  it  before  the  I^rd  Chancellor,  and  the  merits 
of  each  particular  matter  should  have  been  discussed 
before  him.  It  was  further  contended,  generally,  that 
Ihe  Lord  Chancellor  had  no  jurisdiction  in  this  mat- 
ter. The  case  of  the  restoration  of  short  bills,  in  Ex 
parte  Eowton,  1 7  Fesei/j  426.  was  referred  to,  and  the 
expression  there  used  by  the  Lord  Chancellor,  «  as 
far  as  the  assignees  are  concerned,  I  have  a  right  to 
take  order  for  the  disposition  of  the  effects,"  was  quoted 

to 
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to  118,  aa  shewing  that  die  jurisdiction  was  confined  to  1819* 
the'eflSscts  of  the  bankrupt.  Bnt|  upon  a  refereice  to 
the  case^  it  is  manifiBst,  that  the  expiession  most  be 
understood,  not  of  the  eflbcts  of  the  bankrupt,  but  of 
eflbcls  taken  under  the  commission.  Thepetitioners  in 
that  case^  at  the  time  of  preferring  their  petition,  and 
upon  the  facta  therein  stated,  were  not  less  strangers 
to  the  commission  than  J£  A»  Hughei  in  the  present 
oaa^  This  circumstance  excited  a  doubt  in  the  mind 
of  the  Lord  ChanceUor,  in  the  first  instancy  as  to  his 
jurisdiction  upon  petition.  But,  in  the  result,  that 
doubt  appears  to  have  beeu  removed.  And  it  is  ob- 
vious,  that  the  bills  restored  were  not  the  eflfects  of  the 
bankrupt,  for  if  they  had  been,  the  asugnees  would 
have  been  entitled  to  retain  them.  The  present  appli* 
catkm  has  been  made  to  this  Court  after  ^Jbud  order 
of  the  Lord  CSiancdlor,  which  must  be  analogous  to  the 
final  decree  or  judgment  of  a  Court ;  and  it  is  a  settled 
rule^  that  you  cannot  apply  for  a  prohibition  after  a 
judgment,  unless  there  be  an  original  want  of  jurisdiction 
apparent  upon  the  face  of  the  proceedings.  It  would,  in- 
deed, be  most  injurious  to  a  petitioner,  if  the  assignees 
should  submit  themselves  to  a  jurisdiction,  allow  interlo- 
cutory orders  to  be  made,  an  issue  at  law  to  be  tried,  and 
an  account  to  be  taken  before  a  Master;  and  then,  when 
they  find  the  ultimate  decision  against  them,  that  they 
should  be  permited  to  turn  round  and  say,  that  the  whole 
is  coram  non  judice,  and  void,  and  all  the  labour  and  ex^* 
pence  of  the  petitioner  thrown  away  in  a  firuitless  pur- 
aoit.  No  want  of  jurisdiction  appears  in  this  case.  On 
the  contrary,  we  think  the  assignees  are  unquestionably 
subject  to  the  control  and  jurisdiction  of  the  Lord 
Chancdlor  sitting  in  bankruptcy,  for  all  acts  done  by 
VouIIL  '  K  them 


180 


CASES  IK  MICHAELMAS  TERM 


U19. 


ESpifte] 


ibem  in  their  character  of  assigDeec^  by  virtue  or  uder 
colour  of  the  eommisaicm. 

We  have  thought  it  right  to  give  our  more  ddibertte 
opimou  upon  this  poinU  In  doing  80»  we  wish  not  to  be 
ondentood  as  giving  any  sanction  to  the  suppoeed  au-^ 
fbority  of  this  Court  to  direct  a  prohibition  to  the  Lovd 
.Ciuucdlor  silting,  in  bankroptcy.  We  do  not  decide 
Against  such  an  authority,  because  we  have  not  heard  the 
question  fully  argued.  It  will  be  time  enough  to  decide 
that  question  when  it  necessarily  arises,  if  ever  it  shall  do 
so^  which  ia  not  very  probable^  as  no  such  question  has 
arisen  since  the  institution  of  proceedfaigs  in  bankruptcy, 
a  period  littte  short  of  300  years.  If  ever  the  question 
shall  arisen  the  Court,  whose  assistance  may  be  invoked 
to  correct  an  excess  of  jurisdiction  in  another,  will, 
without  doubt^  take  care  not  to  exceed  its  own. 

Rule  refused. 


The  King  against  Rowland. 


/^UO  wari'anto  against    the  defendant,    as  mayor 

of  .the  borough  of  Hott,  in  the  county  of  2)«i- 

ligh.    The  first  plea,    after  stating  an  immemorial 

court-leet  and  view  of  firank-pledge,  holden  within  the 


A  plea  to  a  quo 
warranto  sUttd, 
that  i(n  imine- 
morial  court 
leet  was  in  partj 
holden  in  the 
morning  and  in 
part  in  the  even- 
ing, and  that  the  custom  had  been  to  elect  the  mayor  at  the  momiqg  ooan,  which  butgeta 
had  been  accustomed  to  be  sworn  Into  the  ofBce  at  the  erenlng  court,  by  the  steward  or  his 
deputy.  The  replication  denied  die  mode  of  election ;  and  there  was  also  an  ivue  *<  net 
duly  sworn."  At  the  trial,  it  appeared,  that,  in  addition  to  the  custom  set  out  in  the  plea, 
it  had  been  usual  for  the  leet  jury  to  present,  in  writing,  the  candidate  who  had  most 
Totes  at  the  morning  court,  to  be  sworn  in  by  the  steward  at  the  evening  court;  but  they 
bad  no  control  over  aie  poU :  Held,  that  this  was  a  mere  ministerial  act,  on  their  part,  and 
tbatit  was  no  iMonriil  pert  of  the  custom,  and  need  not  bestoted  on  the  raconL 
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ItaKpt 


bmra^h,  Mt  out  a  charter  of  the  Earl  of  ArmuU  and  1^19. 
Suny,  of  the  IS  H.  4.,  coafiimed  by  letters  patent  of 
Quom  EUmbeiif  and  accepted  bjr  the  inhabitanta.  It 
then  set  oota  bya-lair,  that  the  major  and  bafgema^ 
ctf  Mich  a[  them  aa  choae  to  attend,  ahoold  assesibla  at 
theooart-leeti  hdd  within  one  month  after  Mkkaekmtf 
and  should  elect  one  of  the  burgesses  to  be  ia9aye#  fifty 
the  ensniag  year;  and  that  the  usage  since  the  bye-laW 
bad  been  confiurmable  to  it;  and  that  t)ie  oottrt4estf 
ainoe  the  faye«law,  had  been  in  part  hcilden  in  lite 
monung  and  in  part  in  the  eraning^  the  one  being 
caUad  the  morning  and  the  other  the  meeiug  aotnrti 
and  that  the  custom  had  been  to  elect  tho  mayor  at 
the  monii^;  oonr^  <<  which  said  burgess  hadi  been 
used  and  aceustomed  to  be  sworn  into  the  oflh)a  af 
tnayor  of  the  iaid  borough  by  the  steward  of  the 
said  lordship  or  his  deputy  for  the  time  bdngi  and 
thereupon  hath  used  and  been  accustomed  to  ba  ad** 
mkted  into  the  office  of  mayor  of  the  said  borough; 
and  being  elected,  swom^  and  admitted,  hath,  during 
all  the  timc^  held,  exercised,  and  enjoyed  the  same 
oSce."  It  then  stated,  that  on  the  271^  (kuAerp 
1818,  a  court-leet  was  held  before  C*  W.  W.  Wytme^ 
Esq*,  the  steward,  in  the  mornings  which  was  duly 
adjourned  to  the  evening  of  the  same  day ;  and  that 
defendant  was  duly  elected  at  the  morning,  and  sworn 
in  at  the  evening  court  ^  The  replication,  after  ten- 
doring  issues  on  the  different  &ctil  alleged  in  the  plea, 
stated  that  '<  fi'om  the  time  of  composing,  constitatmi^ 
establishing,  and  making  the  said  supposed  bye-law  in 
the  said  fint  plea  abpve-meptioned,  hitherto  the^node 
of  electing  a  mayor  of  the  said  borough  ha^i  npt  bew 
K  S  according 


JtOWlAMfc 
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1810.        ftCGOvding  to  the  said  supposed  bye^Iaw,  in  manner  «id 

_   _  "        form  as  the  said  J<3lm  .Bove/and  hath  above  in  his  said 
His  Kkif 4 
jiiBihM        plea,  in  that  behalf  alleged*    And  this,  &c.    Where« 

iqMm  issue  is  jmied."    And  it  also  stated,  that  <<  the 

said  Mm  BawUmd  was  not  duly  sworn  into  the  said 

office  of  mayor  in  maaner  and  &nn  as  the  said  John 

Bimland  hath  above  in  that  plea  alleged.    And  this 

Itc    Whereupon  issue  is  joined.''    At  the  trial,  at  the 

last fiftr^mteiyaasisKs,  before  jFfo&iq^       themodeof 

eUfction  set  out  in  the  defendant's  plea  was  proved,  with 

this  addition,  that  the  custom  had  been  to  swear  the 

jiiry  of  the  leet  at.  the  morning  court,  and  then  to 

taice  die  poll  for  mayor;  and  that^  at  the  ev&Aalg  court, 

the  jury  used  to  make. a  written  presentment  of  the 

.  person  w1h>  had  the  mqori^  of  votes  to  the  steward 

to  be  sworn,  in.    On  the  present  occasion,  the  jury  had 

presented  to  the  steward  the  candidate  opposed  to  the 

defendant ;  but  the  latter  having  the  majority  of  1^1 

votes,  the  steward  swore  him  into  the  office  of  mayor* 

It  did  not  appear  that  the  jury  had  ever  exercised  any 

discretion  over  the  poll,   their  office  being  only  to 

present  the  successful  canflidate.      Taunton^  for  the 

crown,  contended,  that  there  was  a  material  variance 

between  the  statement  and  the  proo(  and  that  the 

pretentment  by  the  jury  should  have  been  stated  in  the 

plea.     The  learned  Judge,  at  the  trial,  over-ruled  the 

objection ;  but  gave  liberty  to  move  to  enter  a  verdict 

for  the  crown,  if  the  Court  should  be  of  a  different 

opinion.    And  now 

W.J&.  TauniM  moved  for  a  mle  nisi  accordingly. 
He^  the  presentment  should  have  been  stated  in  the 

plea, 


IK 'TOE  SDcnnR  Yun  m  0£ORQ£  IIL  Itl 

plea,. being  s  se^esswy  part  of  the  jd^tioo.    The        1&1& 

drfendaiit  wa».  bound  to  «et  out  the  whole  modo  of     JTT" 

71m  Kim 

decticHi,  wd  he  has  not  doneao.    For,  in  fiuij^  it  wa4        «<<»n^ 


not  natial  for  a  person  elected  as  he  was  to  be  admit* 
ted  mayor.  Mix  y*  Leigh  (a)  is  an  anthori^  to  shew, 
that  even  tiibu^  a  defendant  may' have  a  good  tille  de* 
duciUe  from  thereeord,  still,  if  heall^geapresoriptioi^ 
and  faib  tOfprove  it>  jodgment  must  be.  entered  for  the 
crown.  Mr«  Justice  Yates  there  said,  f^  The  deijsndant 
must  set  up  a  complete  tUle^  and  if  he  &ik  in  i^  or  in 
any  chain  of  it,  judgment  mnst  be  given  against  him." 
A  pre8cri|Hion  is  entire,  and  the  whole  must  be  set 
<HiL  Lovaacer.Bqfwdds{b)^W^^  A 

presentment  il  often  of  great  imponwiee ;  for,  in  the 
case  of  copyhold,  a  surrender  wilbout  a  preselatinent  is 
altogether  void.  Cam.  Dig.  tit  Copyhold^  F.  10.  Bur^ 
gpyne  v.  Sparlings  {d).  [Bayley  J.  There  it  is  because 
no  surrender  at  all  can  be  taken  out  of  court  except  by 
costcnn :  and  the  presentment  is  part  of  the  custom.] 
Here  the  dection  was  not  perfect  till  there  had  been  a 
presentment.  At  all  events,  the  crown  is  entitled  to 
judgment  iqpon  the  issue  *^  not  duly  sworn  in  manner 
and  form  as  defendant  hath  alleged;'*  because,  cer*- 
taiidy,  the  defendant  has  not  been  sworn  in  the  usual 
mode. 

Abbott  C.  J.  I  think  the  Court  ought  not  to  grant 
this  rule.  It  appears  that  all  that  was  alleged  in  the 
defendant's  plea  was  proved.  But  it  is  objected  that 
this  proof  was  coupled  with  the.  proof  of  another  i 


(a)  4 .9iifT.  2147.  (6)  Cro.BL  540. 

\c)  1  Bnrr.  441.  (iQ  Ov.  Cbr.  STS. 


IU>iMiA|i9< 
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ldI9.  terial  &ict,  vis.  the  presentment;  and  that  this  ftcf 
"       was  not  alleged  in  the  plea.    Now  it  appears  to  me 

agabut  that  this  presentment  was  merely  ministerial  on  the 
^^^^^  jMtft  of  the  jury.  It  was  didr  duQr  to  present  the  peiw 
aon  having  the  majority  of  legal  votes;  and  they  had 
no  disoretion  on  the  sidgect  Their  written  present 
asent  was  dmil^  to  an  entry  made  in  eoiporatioiii- 
bobks  byatowBHlerkt  recording,  that  onsoch  aday 
and  at  sucb  a  time  J»  B.  was  duly  eleoted.  Snch  an 
Wtry  as  this  on  the  day  of  swearing  in,  it  may  often  be 
oastomaiy  fi>r  Ae  town-derk  to  read  as  a  matter  of 
osremony.  But  it  is  no  material  part  of  the  appoint- 
inent;  and  not  being  so,  it  needs  not  be  alleged  in  a 
dsGasdantf  B  ^ea»  I  think,  dierefore^  that  theM  is  no 
grouMl  far  distaibing  this  vercHel. 

Batut  J.  eoD^euned. 

HoLROTn  J.  If  this  pilMMtment  were  an  essential 
part  of  the  custom,  it  would  put  it  in  the  power  of  the 
jury  to  deftiat  any  election.  The  foundation  i^  the 
ni6de  of  election  is  the  bye-)aw,  which  b  wholly  silent 
as  to  any  presentment.  And  if  the  presentment  had 
iH  origin  in  a  subsequent  bye^law,  that  should  have 
been  replied  by  the  crown. 

Best  J.  concurred. 

Rule  refused. 


IN  THS  StxruTH  Ybar  OF  OEOROE  IIL  ISX 

18]  e. 

Fox,  Administrator  of  Mahy  Fish,  deceased,  yo«4By. 
against  Fisher  and  Another^  Assignees  of 
Thomas  Fx3h,  a  Bankrupt, 

nPROVER  for  bou^hold  furniture.     Plea,  general  Whefttpenon, 

issue.    At  the  trial  at  the  last  Summer  assizes  for  out  lettsn  of 

the  county  of  Dorset ,  before  Graham  B,  the  following  neglwtedtodo 

&ct8  appeared:  Mary  Fish  kept  an  inn  at  Bridpart^  and  Si^jJ^^J^ 

having  died  intestate  in  1807,  Thomas  Fish^  her  son^  rfS**^^tate. 

took  possession  of  the  inn  and  fJl  its  furniture,  &c.  ^^  ^°s  ^  ^^ 

pcMsenion,  be- 
which  he  continued  to  carry  on  for  his  own  profit  till   cameabank- 

Fehrmry^  1819,  when  he  became  bankrupt,  and  the   ditor^tfaein. 

defendants,  as  his  assignee?,  took  possession  of  the  goods   J^^'t^STout 

and  sold  them,     T.  Fish  never  took  out  letters  of  ad-   ^*??*  ^?^ 

^        numstimtioii, 

ministration  to  his  mother's  effects.      In  \%0S  Mary  anddaimedtlM 

goods  firom  th9 

ttih  bepaiM  bound  as  iureiy  in  a  bond  for  4002.  to  Sir  amgneei: 

Aav  NepcaHi  and  the  bond  having  bean  forfeited,  tbo  tiiMegoodL 

plaintiff,  w  agent  of  Sir  E.  N.,  took  out  letters  of  ad«  sw^f  ?9., 

mmistration  to  M<vryFi$lh  on  the  19th  J%,  1819,  and  ^^^e^^*"^' 

daimed  the  property  in  that  ^a^aci^r*    At  the  timo  of  «oa>,o>^» 

and  disposttioii 

the  death  of  Mmy  Msk  in  18Q7,  she  left  two  aoiu^  of  the  bank- 
Th(ma9  and  WUUax^  surviving  h«r}  but  WHUatn  died  ^nwiTof  Uie 
an  ih^24i\iDeomb0r,  J  813,  previously  to  the  bank-.  ^dthTSi 
ruptcy  of  TTmrnm.    The  laarned  JudgP,  at  tba  trials  SJSStot^ 
was  of  opinion  that  (bis  caiie  fell  within  8 1  Jac.  c.12^^  tiued  to  them. 
being  property  by  the  consent  of  the  true  owner,  ia  the 
posses^ony  order«  and  disposition  of  the  bankrupt,  an4 
directed  a  nonsuit.    And  now 

PeU  Seijt  moved  fpr  a  rule  nisi  to  9et  aside  the  non- 
suit,  and  to  enter  a  verdict  for  the  plaintiff  for  the 

K4  amount 
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Fos 


1819*  amount  of  the  goods  whidi  had  been  aioertained  at 
the  trial.  He  contended  that,  in  this  case,  there  was 
no  trne  owner  who  could  give  such  consent  as  was 
necessary.  The  only  person  who  could  be  considered 
as  filling  that  character  was  the  ordinary.  But  he  has 
only  a  power  to  convey,  and  no  property  vests  in  him 
so  as  to  enable  him  to  give  consent.  The  case  of  JPa«r« 
dainh  on  the  Demise  tfJUen^  v.  LUtle  (a)  is  in  point; 
there  it  was  held,  in  an  action  of  gectment,  that  twenty 
years  undisturbed  possession  was  not  sufficient  to  bar  the 
action,  the  party  entitled  to  administration  having  only 
become  so  lately,  and  having  taken  out  letters  of  admi- 
nistration within  a  short  period  previously  to  the  com- 
mencement of  the  action ;  yet  there  it  was  contoided 
that  it  was  a  possession  fcnr  twenty  years  with  consent 
of  the  ordinary.  But  the  Court  of  Common  Pleas 
held  that  not  to  be  sufficient. 

Abbott  C.  J.  Here  the  son  was  entitled  to  take 
out  letters  of  administra^on  to  hia  mother,  and  if  he 
had  so  done^  he  would  have  vested  in  himself  a  com- 
jdete  legal  right.  Now,^  a  creditor  of  the  mother  might 
dther  have  brou^^t  an  action  against  hhn  as  executor 
de  son  tort,  or  might  have  dted  him  before  the  ecclesi- 
astical Court,  to  shew  diuse  why  the  creditor,  and  not 
the  son,  should  b^onstituted  administrator.  Neither 
of  these  things  was  done^  and  the  son  continued  in  pos« 
session  of  these  goods  for  nearly  twelve  years.  I  think, 
therefore^  that  these  goods  were  clearly  within  31  Jac. 
e.  19.»  as  being,  with  the  consent  of  the  true  owner,  in 
the  possession,  order,  and  disposition  of  the  bankrupt. 
Th^  case  dted  is  distinguishable  because  there  the 
person  in  possession  was  not  entitled  to  take  out  letters 

of 
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of  adminktlration ;  but  hen^  the  baokrupt  was. so  m-       1819. 
tided*    I  dunk  the  nonfiuit  waft  right. 


FOK 

Finuk. 


Batlst  J.  If  we  were  to  hold  that  a  poMenbn 
of  this  sort  could  be  definted  by  administradon  subse- 
quendy  taken  out,  we  should  make  an  end  of  the 
statute  of  James.  The  possession  here-would  natumUy 
induce  the  cieditors  to  suppose  that  the  goods  wera 
the  bankrupt's  property,  and  diact  hehad,  if  necessary, 
taken  out  the  letters  of  administration,  as  he  was  en- 
dded  to  do.  There  are  cases  which  shew  that  where  an 
executor  uses  goods  belonging  to  a  testatw  as  his  own, 
those  goods  may  be  seized  under  an  execution  against 
the  executor.  Hece  the  bankrupt  had,  for  nearly 
iwelTe  years,  possession  of  these  goods,  widi  the  consent 
of  all  frfio  were  endded  to  dispute  it  with  him,  and  that 
is  enough  to  satisfy  the  words  of  the  statute* 

HoLBOYo  and  Best  Js.  concurred. 

Rule  refused. 


HucKTAx.£  and  Another,  Assignees  of  Atxiks,  M^mda^, 

a  Bankrupt,  against  Kendal.  Mpmbirm. 

JBRAHAMhsA  obtained  a  rule  nisi  for  setdng  aside  After  deliwf 

the  judgment  signed  in  this  case  for  irregularity  decbntion, « 

widi  costs.    It  appeared'that  the  acdon  had  been  com-  ^SjJ^ne- 

menced  in  HSlary  term,  and,  after  some  intermediate  SuTT^iSto 

proceedings,  the  defendant  ultimately  pleaded  the  ge-  MgnjndsoMoi. 
neral  issue,  and  gave  nodce  of  disputing  the  bank- 

rupti^. 


HoncvALB 
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1819.  mptsy.  On  the  £Otli  JAjy  pkdntiAi  look  out  a 
summons  to  amend  tike  dedaiatiop,  which,  on  the 
22d  Maiff  was  allowed,  on  payment  of  costs.  The 
costs  W8fe  taxed  on  the  24th  Mgf*  On  the  natfa  MoyJ 
the  defimdanf  s  attorney  called  at  the  office  of  tte 
plaintiffii'  egent  and  desired  that  he  would  reply  to  bit 
plea  of  the  general  issncb  On  the  4?thJiwig  the  amended 
declaration  was  deliyered,  and,  on  the  1  ith  Jlei^  a 
rule  to  plead  gitens  judgment  was  signed  on  the 
SSdJieir.    There  was  no  demand  of  a  plea. 


Quberd  diewed  causey  and  contended  that  the  de- 
mand of  a  plea  wai  not  neoeisary  in  the  case  of  an 
amended  dedatation ;  because  there  the  perQr  is  under 
tmns  to  plead  within  a  spedfio  time^  and  for  this  he 
cited  Fear9^  ▼*  i{iryfMMi(a),  and  Bak0r  v.  HaU{h). 
And,  besideii  there  «vas  no  available  plea  in  this  ca^e 
at  all;  for  the  general  issue,  which  had  been  pleaded 
to  a  former  dedaratioPt  was  at  an  epdt. 

Abraham^  contra.  The  defendant's  attorney  re- 
quested a  reply  to  the  general  issuer  after  the  declare 
ation  had  been  amended,  which  shewed  therefore  that 
he  meant  to  abide  by  that  plea  to  the  amended  declare 
atioa«  Then,  as  to  the  demand  of  a  plea,  the  cases  cited 
are  different  from  the  present ;  for,  in  them,  the  de^ 
fendant  has  express  notice  of  the  time  allowed. 

Per  Curiam.  The  application  of  the  defimdanf  s  at- 
torney was  previous  to  the  deliyery  of  the  amended 
dedaiiition.    It  is  not  possible,  therefore^  to  say^  that 

(•)  4  Xai$,  171.  (»)  1  TmnU.  5SS. 

there 
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there  was  a  pita  in  tke  office  wluai  (be  judgmem  wtm 
signed.  And»  as  to  the  other  point,  there  being  no 
anthcM'i^  to  shew  that  there  must  be  a  demand  of  a 
pka  in  socb  a  case  as  the  present  we  do  not  think  it 
right  to  introduce  such  ^  useless  ceremony. 

Rule  discharged  with  oosts. 


Brittain  against  The  Crowfobd  Canal      arwic%. 
Company. 


sell. 


'PRESPASS  for  seiniig  and   detaining  plaintiff's  Where,  by  • 
barge.    Plea,  general  issue.    The  justification  of  of  u  per  ton 
the  defendants  depended  on  a  claim  of  an  additional  ^^'X^, 
toll  of  one  shilling  per  ton  gross  tonnage^  on  coal  and  JS^ona?^^ 
coke  navigated  upon  a  certain  part  of  the  Cramfard  S![^*"°^' 
canaL    The  clause  under  which  the  claim  was  made  or  from  any 
was  as  follows :     '*  For  all  coal  and  coke  which  shall  !^es  tfaemfT' 
be  navigated,  carried,  and  conveyed  upon  any  part  of  ^^i^J^ 


the  said  intended  canal  from  the  place  where  the  said  !!5[?5*'*  .,^. 

^  menang  within 

canal  shall  cross  the  River  Amber j  or  from  any  place  ^^  yinau, 

^  *^  •ndthatnofuch 

within  two  mOes  thereof,  and  passing  in  the  direction  toU  wu  payable 
towards  Cromjbrdy  the  further  sum  of  one  shilling  per  at  a  place  more 
ton.*'     At  the  trial  at  the  h&t  Derby  assizes,  before  JjlJ^^J^^S?* 
AbbaU  C.  J.,  it  aj^peared  that  the  plaintiff's  barge^  hav-  ^^^^^ 
ing  commenced  her  voyage  at  a  place  more  than  two  p«tpftfa«oanal 
miles  firom  the  point  mentioned  in  the  above  clause^  had  of  a, 
been  navigated  ona  part  of  the  Cromjbrd  canal,  with 
coal  and  coke  on  board,  within  the  specified  distance^ 
and  that  she  was  pasdng  m   tbe  direction  towards 
Cnm^oTd.  The  learned  Judges  at  the  trial,  thought  that 
thb  did  not  make  the  plaintiff  liable  to  pay  this  ad- 
ditional 
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1819.       ditioaal  toll.    The  plaintifi;  therefore,  had  a  verdict. 
—        And  now 

ButTAIV 

OhwI  Comp.  N*  6.  Clarke  moved  for  a  new  trial,  on  the  ground 
that  the  learned  Judge  was  mistaken  in  his  construction 
<^  the  clause. 

Abbott  C.J.  I  thought,  at  the  trial,  that  the 
words  ^*  navigated  from,''  used  in  this  clause,  de- 
noted a  voyage  from  the  place  where  the  goods  were 
loaded  on  board  the  barge.  I  think  so  stilL  That 
places  in  the  present  case,  was  not  within  two  miles  of 
the  point  specified  in  the  clause,  and,  therefore,  the 
'  plaintiff  was  not  liable  for  the  additional  toll. 

Bayuy  J.  The  ground  for  this  toll  was,  that  great 
expence  was  incurred  by  the  company,  in  making  this 
particular  part  of  the  canal.  And,  as  persons  who  tra- 
.velled  only  a  short  distance  on  the  canal,  would  pay 
only  a  small  toll,  the  legislature  provided,  that  if  that 
short  distance  was  in  this  particular^spot,  they  ^should 
pay  an  additional  toll.  That  reason,  however,  does 
not  apply  to  persons  who  come  from  a  distance^  and 
whose  ordinary  payments,  therefor^  are  more  consider* 
able.  I  think,  therefore^  that  the  legblature,  in  using 
this  mode  of  expression,  must  have  contemplated  a 
voyage  commencing  within  the  specified  limits.  Our 
construction  may,  perhaps,  be  inconvenient  ijx  taais 
where  that  voyage  commences  just  beyond  the  limits, 
but  we  cunnpt  make  a  n^w  toll*  ^ 

HojJioTP 
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HaLROTDj.    The  words  of  a  clause  of  this  sort        1819. 
ought  to  be  perfectly  clear,  before  we  impose  a  fresh  ' 

tax  on  that  part  of  the  public  using  this  canaU  again* 

CHOMTOtS 

Ccnal  Cooqp. 

BssT  J.  concurred. 

Rule  refused. 


MouKTSTEPHEN  and  Others  against  BeooK£     Tuadi^, 
and  Others. 


iyr«wmfar9cli. 


A  SSUMPSIT  by  pUdntiffi,  as  bdorsees,  against  the  When,  k  « 

defendants,  as  acceptors  of  four  bills  of  exchange  defendints  «id 

drawa  by  one  MiUs,      Plea,  statute  of  limitations,  defcnduito^ 

The  bills  were  drawn  in  1807  and  1808.    In  order  to  Sj;2f*„, 

take  the  case  out  of  the  statute,  the  plaintiffi  put  in  a  f^i?**^^^ 

deed  between  Milb  and  the  defendants,  dated  June  20,  pi^tifik  were 

wholly  stnmgeti 

1812,  in  which  JMSUs  and  a  perscm  of  the  name  of  Shiles  to  the  deed : 
covenanted  that  they  would  indemnify  the  defendants  tufficient'toT** 
against  the  payment  of  these  individual  bills,  which  S^*Jf  SiflL 
wererecited  m  the  deed  to  be  then  outstanding  and  ^^<^^^^ 


unpaid.  The  action  was  commenced  within  six  years  je^  z^'^^f^ 
after  the  execution  of  this  deed  by  the  defendants. 
JStibM  C.  J.  who  tried  the  cause,  thought  that  this 
was  sufficient  to  take  the  case  out  of  the  statute  of  limit* 
ations,  and  the  plaintiff,  accordingly,  obtained  a  ver- 
dict.   And  now 

GutMy  moved  to  enter  a  nonsuit  The  question,  in 
this  case^  is,  whether  this  can  be  taken  out  of  the  sta- 
tute of  limitations,  by  a  deed  to  which  the  plaintifis  were 
no  parties,  and  with  which  they  had  nothing  to  do. 

There 


ut 
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1819. 

MquMTninunr 

BMO&b 


There  wafi»  therefore^  QotbiDg  from  whence  a  promise 
to  the  plaintiA  to  pay  the  debt  could  be  implied. 

Abbott  C.  J.  The  statute  was  passed  to  protect 
persons  who  were  supposed  to  hate  paid  the  debti  but 
to  have  lost  the  evidence  of  such  payment.  Here,  how- 
ever, there  i»  no  such  thing,  for  there  is  a  solemn  ac- 
knowledgment of  the  existence  of  the  debt  within  six 
years,  the  legal  eflPect  of  which  is,  to  raise^  of  itself  a 
a  prmnise  to  pay  the  debt 

Rule  refused. 


M. 


Marruoe  agaifist  Lawrence. 


An  entfvm 
ewpubuc 
boobofaoor- 
pondoiw  it  noi 
cgrideooefor 
tbem,  unleti  U 
betnentiyofft 
public  natiira. 


'pRESPASS  for  taking  three  sacks  of  wheat  PleM, 
the  general  issue  and  several  juittflcations,  in  which 
the  defendant  justified  as  water-bailiff  of  the  borough  of 
Maiden^  in  the  county  of  JEcser,  and  the  question  was»  as 
to  the  right  of  the  corporationof  that  place  to  certain  tolls. 
At  the  trial  before  Garrow  B^  at  the  last  assizes  for  the 
county  oiEssexj  the  defendant,  in  support  of  his  case, 
offered  in  evidence  an  entry  from  the  books  of  the  cor- 
poration, dated  18th  year  of  Heru  8.,  entitled^  <*  Mali- 
den.  Curia  Electionis  officiariorum  ibidem  tenta  die  Ve- 
neris primo  post  festum  Epiphanis  domini  anno  R* 
Henrici  8."  ISmo.  The  entry  was  to  the  following  ef- 
fect :  It  stated^  that  two  ships,  loaded  with  coal,  had*  on 
the  17th  June  preceding,  arrived  within  the  liberties  of 
the  borough ;  and  that  the  master  had,  without  any  li- 
cence from  thebailiffi  of  the  boiraughi  and  without  pajfing 

<^7 


Makuaos 
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any  fin^  ddivered  oerUin  c^baldrona  of  the  ooal»  and,        1819. 
after  having  beeo  warned  of  this  infringemeoi  of  the 
rights  of  the  borough,  had  proceeded  to  finidi  the  de- 
livery of  their  cargo ;  upon  which  the  bailiff  and  council     J-awmsc* 
of  the  borough  aaeembled  in  the  MoUhall^  on  the  88d 
Jmej  and  after  consulting  the  charter  of  the  coipor^ 
ation,  resolved  to  seize  the  ships.     The  ships  having 
been  scixedy  their  maatersi  William  Blochman  and  Jhhn 
SifngaUj  afterwards  came  and  admitted  their  oflfenoc^ 
and  submitted  themselves  to  die  baiUA.   It  then  stated 
a  fine  of  40i.  imposed  by  the  bailiflb,  of  which  S6s.  was 
remitted,   and    45.    paid.      Hie   entry   was   signed 
P.  QoUbowtne^   dericos  bnrgi  pmdicti.     The  books 
in  which  this  entry  was  fonnd  were  the  public  books 
of  tike  corporation,  and  contained  the  records,  ftc.  of 
their  sessions,  which,  by  the  charter  of  the  borough, 
they  were  entitled    to    hold.      The   learned  Judge 
rgected  the  evidence,    and  the  plamtiff  obtained  a 
verdict* 

Tadiy  Seijt  now  moved  for  a  new  trial,  upon  the 
ground  of  the  rejection  of  this  evidence.  The  books 
were  of  a  public  nature,  and  were,  therefore^  receivable 
in  evidence.  It  may  be  admitted,  that  a  corporation  is, 
as  to  its  private  rights,  in  the  same  situation  as  any 
individual.  But  this  entry  is  a  record  of  a  public 
transaction,  in  which  a  fine  has  been  imposed  for  a 
breach  of  duty;  and  it  is  found  in  the  corporaticm 
books,  in  which  all  their  public  transactions  are 
recorded,  and  where  the  account  of  what  takes  place  at 
their  sessions  is  to  be  found.  Books  of  this  sort  were 
considered   as  evidence   in  The  i^yor  qf  HM  v. 

Homer 


I*4WMUrCB. 
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18)9.  Homer  (a) ;.  and  in  Vinet^s  Abridgment^  vol.  \2.  p^  90* 
J  placitum  16.  it  is  held,  that  the  comnum  books  of  a 

i^otMt  '  corporation  are  evidence,  in  regard  they  contain  a 
roister  of  their  public  transactions;  and  for  this,  the 
case  of  TA^^i^is  cited,  and  Rexy.  MoikerseU{b)  is  to 
the  same  effect. 

Abbott  C.  J*  It  seems  tome  that  this  evidence  was 
rightly  rejected*  This  was  no  more  than  a  minute  made 
by  a  party  in  his  own  memorandum-book,  and  it  was,  in 
fixt,  making  evidence  for  himself.  .  It  is  said  these  were 
public  books  in  which  this  entiy  was  found;  but  they 
were  not  public  books  for  fH  purposes.  If  this  entry 
hadiieen  of  a  public  naCUre^  it  would  have  been  dec- 
ent ;  but  this  not  being  so^  the  rules  of  evidenoe  requii^ 
that  it  should  not  be  received. 

Batley  J.  This  falls  within  the  rule  of  evidence^ 
which  prohibits  a  party  from  making  evidence  for  him- 
self. If  a  corporation  enter  their  own  private  business 
in  the  public  court-book,  that  circumstance  will  not 
alter  the  nature  of  the  entry ;  for  if  the  entry  apply  to 
private  transactions  alone,  it  will  still  fall  within  the 
rule  applicable  to  private  books,  which  cannot  be  given 
in  evidence  for  the  party  to  whom  they  belong. 

HoLRoYD  X  The  book  in  which  the  entry  is  made 
tan  make  no  difierence,  for  it  will  not  make  the  entry 
6f  a  public  nature  because  it  is  found  in  a  public  book ; 
an^  if  it  be  of  a  private  nature,  it  is  not  receivable 
in  evidence. 

Best  J.  ooneurred. 

Rulerefiised, 

(«)  CainpAOi.  (&)  1  An  98. 


^^^^^  ^  .^iu:^:^^-^^^^ 
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1819. 

Proctor  against  Manwarino.  1^2J!£-9U>, 

T)EBT  for  penalties  ander  65  G.  3.  c.  137.  s.  6.  The  The  itatnte 

first  count  of  the  declaration  stated,  that  the  de-  «.  6.  only  pro- 

fendant  was  duly  appointed  overseer  for  the  borough  of  J^^j^^J^ 

Leominster^  in  the  county  of  Herefbrd  /  and  that,  during  ^'''^JiSlff^th" 

the  time  he  retained  such  appointment  as  aforesaid,  he  woJdiouae,  or 

,  thepooroftlM 

did,  in  his  own  name,  provide^  fomish,  and  supply,  for  ptfiih  gener. 

hu  own  profit,  certain  gooda for  the  support  and  main-  to^lwfacnan 

tenance  of  the  poor  of  the  said  borou^    The  other  hJ!*2!oid«far 

counts  varied  the  statement  of  defendant's  liability.  ^V*'**^^^. 

Plea,  general  issue.    At  the  trial  at  the  last  assizes  for  Tidnal  pmiper, 

the  county  tA  Hereford^  before  Bichardson  J^  there  were  in  ,    '  ' 


several  charges  made  against  the  defendant,  which  re-   ^^sTffUn 
odved  an  answer  in  fact.    But  there  was  one  wholly   ^^  reoMm* 

"*     darinfooda 

uncontradicted  in  evidence.    Aame  fVUliamSt  a  pauper   from  hu  shops 

Hdd,  that  ho 

of  the  borough,  was  in  the  habit  of  receiving  8i.  6d.    wm  notiiaUe 
per  week  relief;  and  it  was  proved  that  the  defendant,    ^  loofk^^ 
who  kept  a  dumdler's  shop,  paid  her  allowance  on  se-    P^  ^  ^* 
veral  occasions,  partly  with  goods  from  his  shop,  andf 
partly  in  money.    The  learned  Judge  told  the  jury, 
that,  in  hb  opinion,  the  act  was  intended  to  prohibit 
oveiteers  from  supplying  the  parish  generally ;  or  per- 
haps it  might  include  a  case  where  a  pauper  had  been 
constrained  to  take  a  part  in  goods,  but  he  left  it  to 
them  to  say,  whether  or  not  this  had  been  consented  to 
voluntarilyby  the  pauper;  telling  them,  that,  if  that  were 
so,  he  was  of  opinion,  that  it  was  clearly  not  within  the 
act  of  parliament.    The  jury  were  of  opmion-,  that  the 
pai^r  had  voluntarily  consented  to  take  part  in  goods 
Vol.  IIL  L  and 
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1819.        and  part  in  money,  and  found  a  verdict  for  the  defend- 

^  ant    And  now 

PkOCTOK 

agakut 

Peake  moved  for  a  new  trial,  on  the  ground  of  a 
misdirection  of  the  learned  Judge ;  and  he  contended, 
that  the  act  amoantad  to  a  total  prohibition  of  all ' 
dealings  with  paoparsy  by  the  overseers.  The  influence 
which  such  persons  aacessarily  possess,  b  such  as  will 
compel  paupers  to  submit  to  impositions ;  and  a  half  vo- 
luntary consent  will  be  given,  which  it  was  the  object 
of  this  act  to  prevent.  The  words  of  the  sixth  section 
are  not  merefy  that  overseers  shall  not  furnish  goods 
to  the  workhouses  ibr  their  own  profit,  but  also  are^ 
^er  otherwise,  ibr^the  support  and  maintenance  of 
the  poor,"  which  seem  to  include  every  possibte  ease. 
The  voluntary  consent  of  the  pauper  was.ther^ore  im- 
material, and  ought  not  to  have  been  left  to  the  jury. 

Abbott  O.  J.  This  beingapenal  clause  in  this  ad  of 
parliament,  must  not  be  extoided  by  construction,  and 
though  there  may  be  cases  suggested,  falling  within  the 
mischief  intended  to  be  prevented  by  the  le^slature, 
yet,  if  they  have  not  used  pro{)er  words,  so  as  to  include 
them  within  the  prohibition,  it  is  not  competent  for  the 
Court  to  extend  the  act  of  parliament  to  them  by  con- 
struction. Now  the  words  are,  "  That  no  church- 
warden or  overseer  shall,  under  the  pain  of  forfeiting 
100/.,  either  in  his  own  name  or  in  the  name  of  any 
other  person,  provide,  furnish,  or  suj^Iy,  for  his  own 
profit,  any  goods  for  the  use  of  any  workhouse,  or 
otherwise,  for  the  support  and  maintenance  of  die  poor 
in  any  parish,  &c.  for  which  he  shall  be  appomted  ovev- 
seer^  durhig  the  time  of  his  appointmeot;  aer  be  taoc 

cernedy 


IN  TH*  9^wmm  T«4K  ov  6S0RQ£  IIL  uf 


eemed,  directly,  or  indirectly,  in  furpisliing  pr  mnfrfybig        1819. 
tb^  Mme^  or  in  any  contract  relating  thereto."    Now  it 
i^pe^rs  from  the  exprewioa  **  for  the  iw  of  any  work« 
hoiuei"  and  afterwards  from  that  of  ^<  the  nipport  of 
the  poort"  tb^t  the  poor  gmerally,  and  not  indiiriduab 
of  thai  daasi  are  intended  to  be[inchided  within  tboie 
words*    JkM  overseer,  thei^fore,  oannot  eontr»et  finr  the 
workhouse  nor  oan  he,  if  there  should  be  ao  inolemeDt 
season,  dining  whifsh  it  mi^t  be  considered  desirabte 
to  famish  a  general  supply  of  coals  or  blankets  to  the 
poor»  be  th^  person  to  fiumish  such  articles  to  the 
parish..   The  exoqitioii  seems  to  me  to  fortify  this  view 
^  the  case^  by  which  two  justices  are  authoriaedt  ia 
case  no  person  can  be  found  within  a  oonvenient  dis- 
tance competent  to  undertake  the  supply  of  audi  ar- 
ticles fisr  such  workhouse  for  tit  me  ^  the  poor  tierg, 
by  certificate^  to  permit  an  overseer  to  contract  and 
agree  for  such  supply.    So  that  it  seepis  to  have  beep 
the  intention  of  the  legislature^  only  to  prohibit  ovei^ 
seers  from  being  ocmtractors  for  the  gsneral  supply  of 
the  poor ;  and  the  word  **  there^  distinctly  ehews^  that 
this  part  of  the  clause  is  applicable  only  to  4lie  poor 
who  are  in  the  workhouse.    This,  therefore^  narrows 
the  co|istnicti(m  of  the  previous  part  of  the  danse.    I 
think,  therefore,  that  the  case  which  was  proved,  does 
not  &11  within  the  act  of  parliament.    It  wculd  have 
been  irary  easy  for  the  legislature,  had  they  so  intended 
it,  to  have  said,   that  it  should  net  be  kwfol  for  an 
everseer  to  ddivev  lo  any  pauper  articles  In  lieu  of 
money  ordered  for  relief,  but  they  have  not  so  expressed 
themselves.     I  am,  therefore,  of  opinion,  that  there 
should  be  no  ru]e  granted  in  this  onf^ 
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1819;  Batlet  J.    I  am  of  the  same  opinion.    The  object 

^~^  of  the  act  was,  to  prevent  imposition  upon  the  parish 
agabut  by  the  overseers.  14  therefore,  goods  are  required 
for  the  parish  ii?orkhousei  or  if  any  other  general  suj^ly 
for  the  poor  is  wanted,  the  overseer  is  not  to  furnish 
that  supply ;  but  it  seems  to  me^  these  are  the  only 
cases  contemplated  by  the  act.  Where  a  pauper  car- 
ries an  order  for  relief  to  the  overseer,  he  has  a  right 
to  demand  it  in  money;  and,  in  case  of  refusal,  has  a 
speedy  remedy,  by  complaint  to  the  justice  who  made 
the  order.  If  the  conduct  of  the  overseer  in  selling 
the  articles  be  oppre^sive^  the  justice  may  punish  him 
for  it ;  but,  if  the  overseer  be  absolutely  prohibited  from 
selling,  it  nglght  be  an  hardship  upon  the  pauper.  For 
•there  being  no  words  distinguishing  the  case  of  monqr 
laid  put  by  the  pauper,  after  full  pajrment  by  the  over- 
seer,- from  that  of  a  payment  partly  in  goods  and 
partly  in  money,  a  pauper  might  be  compelled,  in  case 
the  overseer  kept  the  only  shop  in  the  village  where 
the  articles  were  supplied,  to  go  to  a  very  inconvenient 
distance,  for  the  purpose  of  purchasing  them  firomsome 
one  else. 

MoLROTD  J.  However  desirable  it  may  perhaps 
be  to  prevent  the  mischief  attending  such  cases  as  the 
preset,  yet  we  cannot  extend  a  penal  statute  so  as  to 
bring  this  case  within  it.  The  words  of  the  statute  ap- 
pear to  me  applicable  only  to  a  general  supply  of  the 
poor  by  the  parish  officers.  This  case^  therefore^  does 
not  foil  within  the  act 

Best  J.  concurred* 

Rule  refused* 


IN  THE  SirnCTH  YBij^  OF  GEORGE  IIL 


Doe,  on  the  demise  of  Howsom,  against     ??*'*^:^ 
Waterton, 

J^JECTMENT.      The  case  was  tried  at  the  last  Aeaanjwaf^] 

'  Sttmmer  assizes  for  (he  county  of  York  before  landitocbft- 
Wood  B.    The  following  &cts  appeared :  Robert  Yaoh  £«  life^oM  of 
ard,  being  seised  of  the  premises,  which  were  copyhold   ^JS^'^^^ 
of  the  manor  of  jRo^Ator/^  surrendered  them  by  writing  J^ffv^ 
dated  19th  My^  1743,  into  the  hands  of  the  lord  of  bemadswiA 

the  ftnnilitin 

the  manor,  <<  To  the  use  of  certain  persons  therein  nquind  bjUm 

named,  their  heirs  and  assigns  for  ever ;  in  trust,  never-  court  will  net, 

tbeless,  to  and  for  th^  use,  benefit,  and  habitation  of  the  ^auadis^bcS 

poor  of  the  town  of  SotAwett  for  ever."    The  trustees  «>>7»^5jp»- 

*r  fuine  anrgMs, 

were  duly  admitted  at  a  Court  holden  October  12,  1748.  and  ule,  uid 

__  cnroliiiait  of 

The  lessor  of  the  plaintiff  was  the  eldest  son  of  the  tfae  mdm  in 

last  surviving  trustee,  who  died  in  1786,  and  he  was  q^H^j^ifit 

duly  admitted    tenant  upon  the  inquisition  of   the  ^^^  ^^tT" 

homage  upon  the  like  trusts  upon  20th  (X;/ofer,  1813.  Sda^todSiio 

No  evidence  was  given  to  shew  when  Robert  YatDord  thoiwetbya 

dotdj  Gooibnii- 

died.     At  the  trial,  Hidlock  Serjt,  for  the  defendants,   ably  to  9  G.s. 
objected  that  this  surrender  was  void  by  the  statute  of  cnue Vnch  doed 
9  G.  2.  c.  36.,  none  of  its  provisions  having  been  com-   ^  chSSnf 
plied  with,    and  he  cited  Arnold  v.  Chapman  (a),  to 
shew  that  copyhold  lands  were  within  that  act.    The 
learned  Judge,  being  of  the  same  opinion,  directed  a 
nonsuit.    And  now 

Tmdal  moved  for  a  new  trial.     He  contended,  that 
though  a  devise  of  copyhold  was  held  to  be  within  the 

(a)  irofcOn^loe. 

I4  3  .         statute 
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I6I&1  statute  9  G.  2.  c.  36.  in  the  case  of  Arnold  y.  Chapman  ; 
~~  yet,  in  this  cas^  the  gifk  is  not  by  will,  but  by  convey- 
niomti  aoce  in  the  life-time  of  the  party,  and  a  conveyance  of 
copyhold  is  not  within  the  statute.  The  statute  directs 
that  such  conveyances  shall  be  made  by  deed  indented, 
sealed,  and  delivered  twelve  months  before  the  death  of 
the  par^,  and  enrolled  in  Chancery  within  six  months 
of  its  execution.  But  a  copyhold  estate  cannot  pass  by 
bargain  and  sale,  enrolled,  and,  therefore,  it  follows, 
that  it  was  not  included  within  the  act.  And  it  is  not 
within  the  mischief  intended  to  be  remedied.  For  a 
copyhold  does  not  pass  by  a  private  conveyance,  but  by 
surrender,  which  is  a  public  act,  done  openly  in  the 
lord's  court  But,  secondlyi  the  statute  does  not  make 
void  the  Iqgal  estate  and  therefore,  as  the  plaintiff  has 
been  admitted,  he  may  recover  at  law,  Doe^  dem.  Toane^ 
Yi  Q)pesUAe4{b)  Supposing^  however,  that  a  bargain 
and  sale  and  an  enrolment  are  necessary,  they  may,  after 
so  long  an  enjoyment,  be  presumed  to  have  existed ; 
Mojfor  qf  Kingston  v.  Homer  {c\  lUx  v.  Long  Buck- 
Ijf.  {d)  And,  as  to  the  objection,  that  it  did  not  ap- 
pear that  the  surrenderor,  in  this  case,  survived  for  a 
year  after  the  surrender,  it  is  sufficient  to  say,  that,  as  it 
aiqpears  he  was  alive  when  the  surrender  took  [dao^ 
the  Court  will  «lso  presume  that  he  oontinued  alive  for 
a  twdvemonth  afterwards. 

Abbott  C.  J.  The  case  of  Arnold  v.  Chapnum^ 
which  has  been  cited,  is  a  distinct  authority  to  shew, 
that  eopyhold,  as  well  as  freehold  lands,  are  within  the 
<Dperalxmofthe9  <?•<.  cS6.    And  if  k  were  perfectly 

(a)  6  EtOt,  891.  (0  Comp.  lOk.  (<Q  7  EtUt,  45. 

dear. 
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Dot 


dear,  that  it  w»b  imponiblc^  for  die  mode  of  eonteyAiMM  1819i 
pointed  out  by  the  statute  to  be  adopted^  in  the  catfi 
of  copyhold,  the  only  consequence  that  would  follow 
would  be^  that  the  statute  would  absolutely  prohibit 
any  conv^ance  of  copyhold  to  charitable  uses.  But 
it  wonld^  by  no  meanS)  be  a  legitimate  consequence^ 
that  copyhold  lands  could  lawfully  be  conveyed  without 
the  formalities  required  by  that  act.  The  act  was 
passed  for  the  sake  of  public  policy  and  to  prevent  per- 
sons from  conveying  their  lands  to  charitable  uses  in  a 
secret  manner  at  or  near  to  the  time  of  their  death.  It 
therefore  directs  the  execution  in  the  presence  of  two 
witnesses,  and  the  enrolment  in  Chancery,  and  makes 
it  necessary  that  the  party  should  survive  for  a  year. 
It  is  said,  that  in  this  case^  the  G>urt  may  presume^  if 
necessary,  that  a  bargain  and  sal^  and  enrolment  have 
been  made.  But  the  cases  cited  are  very  distinguish- 
able from  this,  and  no  instance  can  be  founds  where  the 
Court  have  presumed  that  an  enrolment  has  been  made. 
I  am,  therefore^  of  opinion^  that  no  such  presumption 
ought  to  be  made,  and,  that  there  are  no  sufficient 
grounds  for  granting  this  rule. 

Bayley  J.  I  am  of  the  same  opinion.  The  statute 
meant  to  provide  that  a  party  who  conveyed  his  lands 
to  charitable  uses,  should,  at  the  time  of  such  convey- 
ance^ be  of  full  understanding,  and  that  the  conveyance 
should  possess  the  greatest  possible  notoriety.  It  is 
said,  that  by  a  surrender  of  copyhold  openly  in  the 
lord's  court,  this  will  be  effected.  But  that  is  not  so; 
for,  though  the  surrender,  itself  be  notorious,  yet  the 
nses  to  which  the  lands  are  surrendered,  need  not  ap- 
pear on  the  rolls  of  the  Court.    Admitting  that  there 

L  4  could 
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1819*  oould  not  be  an  operatire  bargain  and  sale  in  this  case^ 
still  the  parties  might,  at  least,  have  attained  the  object 

agabut  of  notoriety,  by  escecuting  a  deed  declaring  the  uses  of 
the  surrender,  in  the  mode  required  by  the  statute,  and 
having  it  enrolled  in  Chancery;  but  that  has  not  been 
done  in  this  case.  As  to  presuming  an  enrolment,  if  it 
had  appeared,  that  the  rolls  of  Chancery  had  been 
searched,  and  a  chasm  had  been  discovered  about  the 
period  of  this  surrender,  it  might  have  been  difierent 
At  present,  there  is  no  evidence^  upon  which  such  pre- 
sumption can  be  founded. 

HoLROTD  J.  It  appears  to  me,  that  copyhold  lands 
are  within  the  mischief  intended  to  be  remedied  by  the 
statute  9  G.  2.  c.  36. ;  and,  if  so,  they  fidl  within  the 
rule  of  law,  which  says,  that  cases  within  the  mischief 
of  a  statute  shall  be  held  to  be  included  in  the  general 
words  of  it  And,  although  a  copyhold  must  pass  by 
surrender,  and  not  by  bargain  and  sale,  yet,  it  is  clear 
that  the  uses  of  the  surrender  may  be  declared  by  deed 
indented  and  enrolled.  That,  however,  has  not  been 
done  in  this  case. 

Best  J.  concurred. 

Rule  refused. 
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1819. 


Badger  against  Ford.  Tftuniay, 

yiwemberUth, 

2)ECL  ARATION  stated,  that  plaintiff  was  lawfully    ^  copyhold 

possessed  of  a  messuage  or  tenement,  and  sixteen    ^S^ri^t^ 
acres  of  land,    with    the   appurtenances,    situate   in    comiiumwM 

uuMxody  half- 

the   parish  of  Dagenhdtth    in  the  county  of  Essex,  ing  Tested  in 

and,  by  reason  thereof  was  entitled  to  have  common  feUaie,  he   ^' 

for  all  his  commonable  cattle,  levant  and  couchant,  ^^^^Sa^M^^ 

upon  his  messuage  and  land,  on  a  common  called  T^^  ^  "ppur- 


Bentry  Heath,  situate  in  the  parish  aforesaid,  every  year,    Held,  that  her. 

,  iog  alwayi  coo- 

at  all  times  of  the  year,  as  to  the  messuage  and  lands,  tinned  demis- 

with  the  appurtenances  belonging;   yet,  that  the  de-  thehemUoftho 

fendant,  well  knowing,  &c.  built  upon  the  said  common,  oMtoBMnrtMa- 

and  inclosed  the  same,  &c.  &c.     Plea,  not  guilty.    At  SSI'C!m*«Sii 

the  trial  before  Garraoo  B.,  at  the  last  assizes  for  the  ^titW  to  right 

of  oommon: 

county  of  Essex,  it  appeared  that  the  messuage  and    Held,aecondi3r, 

tfist  e  custom 

land,  in  respect  of  which  the  right  of  common  was   for  the  loid  to 
claimed,  had,  about  fifty  years  ago^  vested  in  the  lord   STi^of  tiL 
by  forfdture,  and  that  he  re-granted  the  same  as  a  SJSSo^*u"' 
copyhold,  with  its  appurtenances,  to  have  and  to  hold,   ^  *"  P*^  ^ 
acoOTding  Id  the  custom  of  the  manor.     It  also  ap- 
peared, that  for  upwards  of  150  years,  the  lord  had 
been  in  the  habit  of  granting  leases  of  parcels  of  the 
waste  of  the  manor,  under  which  indosures  were  made ; 
and  that,  under  similar  leases,  the  whole  of  the  com- 
mon in  question  was  inclosed  in  the  year  1810.     There 
was  no  other  waste  upon  the  manor  upon  which  the 
commoners  conld  depasture  their  cattle^  at  all  times  of 
the   year,  although  they  turned  theur  cattle  on  the 
Idng^s  forest  during  all  but  tb^  fence  months.    It  was 

COB- 


FOSD. 


15*  CASES  In  MICHAELMAS  TERM 

1819.  contended  at  the  trial,  first,  that  the  tenement  in 
■""—"  respect  of  which  the  action  was  brought,  having 
agamtt  vestcd  in  the  lord  by  forfeiture^  the  right  of  common 
became  extinguished,  and  thd  re-grant  of  it  as  a 
copyhold  tenement,  cum  pertinentiis,  did  not  recreate 
the  right  of  common ;  dhd,  secondly,  that  the  circum- 
stance bf  the  lord  having,  at  all  times,  granted  leases  of 
parcel  of  the  waste,  raised  an  implication  that  such  a 
power  was  reserved  to  him  at  the  time  of  the  original 
grant  The  learned  Judge  directed  the  jury  to  find  a 
verdict  for  the  plaintifi^,  with  liberty  for  the  defendant 
to  move  to  enter  a  nonsuit  upon  both  these  points. 
And  now, 

M&rryat  moved  accordingly ;  and  he  contended,  first, 
that  the  copyhold,  to  which  the  right  of  common  was 
annexed,  having  itself  become  extinguished,  in  conse- 
quence of  the  customary  estate  having  vested  in  the 
lord  by  forfeiture,  the  right  of  common  was  also 
destroyed  \  and  he  cited  Maisatn  V.  Hunter,  (a)  There, 
H  copyhold  to  which  a  tight  of  common  was  annexed, 
being  enfranchised  by  the  lord,  had  become  extin- 
guished, and  the  lotd  granted  it  in  fee^  cum  pertinentiis; 
and  it  was  there  held,  that  thid  gave  no  right  of  com- 
mon, foi^  the  common  was  gaini^  by  custom,  and 
annexed  to  the  customary  estate,  and  wds  there- 
fbre  lost  with  it;  common,  of  its  own  nature,  not 
being  incident  to  a  copyhold  estate,  but  a  collateral 
incidetit  gained  by  tlsage.  S^ondly,  admitting  the 
plaintiff  to  have  a  sufficient  estate  to  entitle  hlitl  to 
maintain  this  action,  still,  the  usage  which  has  existed 
for  150  years  for  the  lord  to  grant  parcels  of  the  wastes 


•  ^  («)  rab.  189. 
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is  sufficient  to  raise  a  presumption  that  the  lord  18194 
reserved  the  power  to  himself  at  the  time  of  the  •^'^ 
oriffinal  grant  agama 

"         ^  Fott. 

Abbott  C.  J.  When  a  copyhold  tenement  is  seized 
into  the  hands  of  the  lord,  it  does  not  therefore  lose  its 
right  of  common ;  for  that  right  is  annexed  to  all  cus- 
tomary tenements,  demised  or  demisable  by  copy  of 
court-roll :  and  while  the  estate  remains  in  the  lord,  it 
continues  demisable.  If,  indeed,  the  lord  grants  the  fee 
to  a  copyholder,  it  never  can  again  become  a  copyhold 
estate,  for  it  ceases  to  be  demisable  by  copy  of  court-roll. 
In  this  case,  if  the  lord  had  brought  an  action  against  the 
plaintiff  for  turning  on  his  cattle,  there  can  be  no  doubt 
that  he  might  have  pleaded  that  this  was  a  customary 
tenement,  demisable  by  copy  of  court-roll;  and  that, 
by  custom  of  the  manor,  all  such  tenements  had  a  right 
of  common.  As  to  the  second  point,  I  think  it  is  too 
much  to  suppose  a  reservation  of  a  power  by  the  lord, 
at  the  time  of  the  original  grant,  the  efiect  of  which 
would  be  to  enable  him  to  annihilate  the  right  of 
common  altogether.  Such  a  custom  cannot  exist.  I 
am,  therefore,  of  opinion  that  there  should  be  no 
new  trial. 

Rule  refused. 
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1819 


JPVtdoy, 
November  I2di, 


Roe,  on  demise  of  Heale  and  Others, 
Assignees  of  Dingle,  a  Bankrupt,  against 
Rashleigh. 


AdMdoon- 
tained  a  power 
of  attoroey  to 
ji,  B»  to  deliver 
1  of  the 


premiaea,  ac- 
cording to  the 
form  and  eflfoct 
of  the  deed: 
Held,  that  it 
waanotncoes- 
lary  for  the 
attorn^  to 
make  Itrery  on 
the  day  of  the 
date  of  the 
deed,  but  that 
hii  power  waa 
well  executed 
afterwards. 


J^JECTMENT  for  premises  in  Cornwall.  At  the 
trial  at  the  last  assizes  for  that  county  before  Best  J. 
it  appeared,  that  the  defendant,  by  a  deed,  dated  29th 
September^  1790,  had  granted  the  premises  in  question 
to  Joseph  Dingkf  to  hold  from  the  date  thereof  for  his 
life.  The  lease  contained  a  power  of  attorney  to  de- 
liver seisin  as  follows :  **  C  12.  doth,  by  these  presents, 
make^  constitute,  and  appoint  K.  B.  and  W.  T.,  his 
lawful  attorney  and  attomies,  jointly  and  severally  for 
him  the  said  C  22.,  in  his  name,  into  the  said  premises, 
or  any  part  thereof,  in  the  name  of  the  whole,  to  enter 
into  full  and  peaceable  possession  and  seisin  thereof,  for 
him  the  said  C*  22.,  and  in  his  name  to  take  and  have^ 
and  after  such  entry,  possession,  and  seisin  thereof  had 
and  taken,  the  like  full  and  peaceable  possession  and 
seisin  thereof,  or  of  some  part  thereof  in  the  name  of 
the  whole,  up  to  the  said  Joseph  Dingle^  to  give  and 
deliver,  according  to  the  form  and  effect  of  these  pre- 
sents.'' On  the  lease  there  was  indorsed  a  memoran- 
dum of  livery  of  seisin  having  been  made  by  W.  71, 
one  of  the  above  attomies,  to  Joseph  Dingle^  on  the  1 1th 
January  J  1791.  It  was  objected  at  the  trial,  that  under 
these  circumstances,  the  lease  was  not  good,  inasmuch 
as  livery  of  seisin  could  not  be  made  by  attorney  on  a 
day  subsequent  to  the  date  of  the  lease,  uiiless  the  attor- 
ney was  ^>ecially  authorized  so  to  do ;  and  Hmnings 

V.  Pauchard 
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v»  Pmu^ard  {a)  WBS  cited.     Best  J.  directed  a  verdict         1819. 
for  the  plaintiff,  but  reserved  the  point.    And  now 


Adam  moved  to  enter  a  nonsuit*    A  power  of  this 
sort  must  be  strictly  pursued,  being  only  a  bare  autho- 
rity, not  coupled  with  an  interest    Now  the  power  was 
to  give  livery  of  seisin,  according  to  the  form  and  effect 
of  the  lease,  which  must  mean  livery  of  seisin,  on  the 
29th  September^  the  day  of  the  date.    The  case  oiHen- 
nings  V.  Pauchard  is  precisely  in  point.      There  the 
date  of  the  lease  was  the  10th  Jimef  the  livery  of  seisin 
the  23d  Jufy,  and,  being  by  attorney,  the  lease  was 
held  void.     In  Titer's  {b)  case^  where  the  lease  was 
for  life^  to  commence  at  Michaelmas^  and  the  lessor 
made  livery  after  Midiaelmasy  it  was  held  to  be  a  good 
lease.     So  if  he  makes  letter  of  attorney  to  give  livery 
after  Michaelmas  $  but  if  he  makes  letter  of  attorney 
to  make  livery  generally,  and  the  attorney  makes  livery 
after  Michaelmas^  that  is  a  disseisin  to  the  lessor ;  so 
that  there  it  appears  that  the  Court  takes  a  distinction 
between  livery  of  seisin  by  the  lessor  and  by  his  at- 
torn^.   The  former  may  make  livery  at  any  time^  but 
the  latter  only  according  to  the  special  authority  given 
to  him.    It  is  said,  that  the  case  in  Cro.  Jac.  has  been 
overruled  by  Freeman  v.  West  (c) ;  but,  in  that  case, 
this  point  seems  to  have  been  taken  for  granted,*  and 
The  Dean  and  Chapter  of  Worcester's  {d)  case,  upon 
which  Lord  Chief  Justice  Pratt  relies,  does  not  seem 
to  warrant  such  a  conclusion ;  for  there  it  was  a  lease 
for  life,  to  commence  a  die  datfls,  and  the  letter  of 
attorney  was  to  make  livery  the  next  day,  which  was 


(a)  Cro.  Jac.  153.  (b)  S  lUU.  Jtcp.  966* 

(e)  8  rtffc  167.  (4)  Palmer,  30. 


agamtt 
RAiicuaGR« 


the 
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1819.        tbe  4ay  of  the  commenoement  of  the  lease^  according 

""'^^'^        to  the  then  prevailing  dedsiooi.     Besides,  i|i  Doe  ▼• 

affm4         Wattm  (a)  the  case  in  Wilson  was  stated  to  be  a  mis- 

*^"*»^     take.    He  also  dtedfi«tffr¥.J&dkr(i);  Fill. -iftr.  tit 

F^qffnmif  U.,  and  1  BoUe^  Abr.  828.     BuckUr  t. 

Sba^y.  ifi) 

Abbott  C.  J.  If  this  otjecticHi  were  to  prevail,  it 
mast  have  the  efiPect  of  avoiding  very  many  leases, 
particulariy  ecclesiastical  leases,  in  which  livery  of 
seisin  hM  been  made  by  attorney.  But,  notwithstand- 
ing that  mischievoiia  consequences  would  follow  from 
our  decision,  if  I  entertained  any  doubt  upon  the  sub- 
ject, I  should  be  disposed  to  grant  this  rule^  for  the 
purpose  of  having  the  pcMnt  discussed.  As  that,  how- 
ever, wpuld  naturally  excite  great  doubt  and  alarm,  in 
many  persons  whose  interests  would  be  affected  by  it, 
and  as  I  do  not  entertain  any  doubt  op  the  snlgect,  I 
do  not  think  we  ought  to  grant  the  present  application* 
Had  the  case  in  Crok§  not  been  overruled  by  any  sub- 
sequent authority,  I  should,  although!  do  not  under- 
stand the  principles  upon  which  it  was  determined,  have 
yielded  to  it  so  for  af  to  have  granted  tl|is  applicatioD, 
for  the  purpose  of  having  the  question  decided  in  a 
n^pre  solemn  manner.  But^  that  has  been  already  over- 
ruled, after  two  arguments,  in  the  case  of  Freemany. 
West,  upon  reasons  which  appear  to  me  to  be  quite  sa- 
tisfactory. The  Court  there  held,  that  a  power  to 
deliver  seisin,  according  to  the  true  meaning  of  the 
leasee  did  not  confine  the  attorney  to  make  livery  of 
seisin  on  thp  perticular  day  of  the  date  of  the  deed, 

but 
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but  esttnded  to  his  doing  so  at  some  coavenient  oppor-  1819« 
ta.ityafterw«d8.  I  think,  thei«fc«,  tlut  th.  livery  "^ 
of  sebin  was  properly  made  in  this  case^  and  that  we 
oa^t  to  reftise  this  mie. 

Baylsy  J,  I  am  of  the  s|une  opiniim.  Freemamv. 
West  is  a  direct  authority  in  point,  and  the  reason  of  the 
thing  is  in  fiivour  of  that  decision.  It  is  said,  that  that 
case  is  broken  in  upon  by  the  authority  of  Do^  v.  Waiton. 
But  that  is  not  so,  for  the  mistake  alluded  to  there^  sp* 
plies  not  to  the  case  but  to  the  supposed  opiniofi  of  tVU- 
mot  J.  stated  at  the  end  of  the  case  by  the  reporter,  and 
which  is  ooxrected  by  Askurst  J.  in  Doe  v.  Wttttm^ 

HoLBOYD  J.  The  case  of  Freeman  t.  West  seems  to 
me  to  have  been  r^htly  determined,  and  I  think  it 
on^t  to  govern  our  present  decision.  It  has  been  ar« 
gaed  in  the  present  case^  that  the  pow^r  was  to  ddirer 
sttsin  according  to  the  tenpr  and  eifeet  of  the  deed; 
and  it  is  contended^  that  the  livery  of  seisin  in  this  case 
was  not  according  to  the  tenor  and  effect  of  the  daed, 
because  no  firediold  was  conveyed  by  it  till  a  subse- 
quent period;  but  that  objection  was  considered  in 
F^eenmn  v.  West,  where  the  words  of  the  power  ware 
similar  to  the  present,  and  yet  the  Court  there  would  ^ 
not  narrow  the  constrttctioA.  The  true  meaning  of 
andi  a  power  is,  that  the  attorney  shall  deliver  seisin 
at  any  cotiveniait  day  subsequent,  and  that  the  lessee 
shall  hold  according  to  the  tenor  and  efifed  of  the  lease; 
and  there  Pratt  C.  J.  said,  that  it  would  make  no  di& 
ference  where  tjie  livery  is  made  by  the  lessor  himself 
or  his  attorney,  according  to  the  tenor,  effect,  and  true 

meaning  oC  the  letA^  wk  mwtbi  «ftfc  th^  ii^^U.    As 

to 
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1819.        to  the  case  of  Hermifigs  t.  Pauchardy  it  is  difficult  to 
'"'""        say  what  were  the  true  grounds  on  which  it  was  de- 

Ros 

agabui  ddcd.  But,  perhaps,  it  may  be  explained.  That  was 
a  special  verdict,  and  the  jury-found  a  demise  on  the 
10th  Jtmej  which  demise  implied  a  livery  of  seisin  on 
that  day,  for  without  that,  it  would  not  be  a  complete 
demise ;  and  if  so,  it  would  clearly  be  repugnant  and 
inconsistent,  in  the  same  special  verdict,  afterwards, 
for  the  jury  to  find  a  livery  of  seisin  on  the  23d  Mk/. 
I  think,  therefor^  that  this  verdict  is  rightj  and  that 
we  ought  not  to  grant  this  rule. 

Best  J.  At  the  time  of  the  trial,  no  other  case  was 
cited,  but  that  firom  Cro.  Jac.  /  and  though  I  did  not 
see  the  principle  on  which  that  case  proceeded,  I 
yielded  to  its  authority,  and  reserved  the  point.  But 
if  Freeman  v.  West  had  been  cited,  I  should  not  have 
done  so.  It  is  observable^  that  Lord  Coke,  when  he  is 
describing  what  is  necessary  to  make  a  good  livery  of 
seisin,  does  not  allude,  in  the  least,  to  the  necessity  of  its 
being  made  on  the  day  of  the  date  of  the  deed  if  made 
by  attorney,  and  that  affiDrds  a  presumption  that  it  is 
not  necessary.  But  the  case  in  Wilson  {a)  is  expressly 
in  point,  and  the  Court  there,  after  two  arguments, 
overruled  the  former  decision.  That  case  is  much  more 
consistent  with  reason,  and  ought  to  be  adhered  to. 
Although  I  cannot  yet  distinguish  this  case  firom  Hen^ 
nifigs  V.  Pauchardj  yet^  as  that  case  has  been  properly 
overruled,  I  am  of  opinion  that  this  verdict  ought  not  to 
be  now  disturbed. 

Rule  reftised.  {b) 

(a)  1  /fur.  5S.  a. 

{b)  See  rafter  t.Hmh  ami  CAi^iter^AbnPMA,  Mwrt,  B7S>  mhsn    , 
Um  nmt  point  wst  dcddad. 
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The  King  against  Richard  Carlile,  saturdas,, , 

November  13th. 

''PHE  defendant  had  been  convictedi  upon  an  inform-    The  statute 

ation  filed  against  him  by  the  Attorney-General   ^.^of  h^nof' 
for  a  blasphemous  libel.    The  information  was  precisely   ^^^  ti»e 

r  r  ^     common  law, 

similar  to  the  indictment  in  the  case  oi  The  King  v.    m  to  the  offence 

of  blasphemy, 

Wittiamsy  HaaoetCs  State  Trials^  vol,  26.  p.  656.     And   but  only  given 
being  now  brought  up  for  judgment,  punuhmenir  it 

is,  therefore, 
still  an  offence 

Denman  moved  in  arrest  of  judgment.    The  charge   f*^^"*^™^". 
in  this  information  is  of  an  offence  at  the  common  law;   blasphemous 

libel. 

but  the  9  &  10  ^.3.  c.  S2.  must  be  considered  as 
having  repealed  the  common  law  in  this  respect.  It 
may  be  laid  down  that  where  a  statute  prescribes  a 
particular  mode  of  proceeding,  and  affixes  a  particular 
punishment  to  the  offence,  there,  unless  there  be  an 
express  saving  of  the  common  law,  the  only  mode  of 
proceeding  is  upon  the  statute.  In  the  5  Eliz.  c»  9. 
there  is  an  express  saving  of  the  common  law  as  to 
perjury.  And  the  5  &  6  Ed.  6.  c.  H.  is  to  the  same 
effect;  for,  after  the  passing  of  that  act  until  the 
12  G.3.  c.  71»»  by  which  it  was  repealed,  it  does  not 
appear  that  Torestalling  was  an  offence  at  common  law. 
Now  the  statute  of  9  &  10  W.  3.  c.  32.  provides  that 
persons  committing  the  offences  there  specified,  who 
shall  be  convicted  thereof  by  the  oath  of  two  witnesses 
shall  be  subject  to  certain  disabilities,  and  punished  in 
a  particular  manner,  over  which  the  Judges  have  no 
discretion.  Now  if,  after  that  statute,  it  remained  an 
offence  at  common  law,  the  discretion  as  to  punish- 
Vol.  hi.  M  ment 
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1819*        ment  would  be  still  in  existence^  although  that  act  had 
-  provided  the  contrary.     Besides,  certain  privileges  are 

oaoinst  given  by  the  act  to  defendants)  such  as  the  necessity 
for  two  witnesses,  and  information  within  four  days, 
and  a  power  bf  recantation.  Now  of  these  the  de- 
fendant would  be  deprived,  if  it  were  competent  totally 
to  disregard  the  statute,  and  to  proceed  at  common 
law.  It  has  undoubtedly  been  determined,  that  a  blas- 
phemous libel  is  an  ofience  at  commoir  law.  Bat 
Taylor's  case  {a\  where  that  was  laid  down,  was  de-* 
cided  before  the  statute.  And,  in  the  cases  since  the 
statute,  viz.  Rex  y.  Hall  {b\  Rex  y.'Woolst(m{c\  Rex 
V.  Williams  {d\  and  Rex  v.  Eaton {e)y  it  does  not  ap-» 
pear  that  this  objection  was  taken  and  over-ruled* 
{Holroyd  J.  In  the  report  of  Rex  v.  Woolstonj  given 
more  fully  in  Fitzgibbon^  p.  64.,  you  will  find  that  the 
objection  was  taken,  and  expressly  over^ruled.]  It 
may  be  fairly  doubted  whether  Rex  v.  Wociston  was 
properly  a  case  within  the  statute.  And  if  it  were  not, 
then  Taylor's  case  was  an  authority  to  shew  that  the 
offence  there  charged  was  an  offence  at  common  law. 

Abbott  C.  J.  I  consider  it  to  be  perfectly  clear, 
that  the  9  &  10  ^.  S.  c.32.  did  not  take  away  the  com^ 
mon  law  punishment  for  this  offence.  Its  title  is  <<  An 
Act  for  the  more  effectual  syppressing  of  ^Blasphemy 
and  Prophaneness,"  and  the  preamble  recites  the  ob- 
ject to  be  **  for  the  more  effectual  suppressing  of  the  said 
detestable  crimes."     And,  for  this  purpose,  it  imposes 


(a)  1  Vent.  395.     3  Keb.  607.        .      {h)  Strang.  416. 

(c)  Strang.  834.  (d)  How.  St.  TV.  26.  653. 

{e)  Not  reported. 

certain 
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certain  disabilities  on  persons  convicted,  which«are  of  a  181!). 
Tery  high  and  severe  nature.  But  it  appears  to  me 
that  the  legislature  intended  not  to  repeal  the  com-  aga^ 
mon  law  on  this  subject,  but  to  introduce  certain  pe- 
culiar disabilities  as  cumulative  upon  the  penalties  pre- 
viously inflicted  by  the  common  law.  The  very  severe 
nature  of  these  disabilities  might  well  induce  them  to 
introduce  provisions  of  the  nature  contained  in  the 
second  and  third  sections  of  the  act.  Now  I  take  it  to 
be  a  general  rule,  that  where  there  is  a  misdemeanor  at 
common  law,  a  statute  providing  a  particular  punish- 
ment for  it  does  not  repeal  the  common  law ;  and  the 
rule  laid  down  by  Lord  Mansfield  in  Bex  v.  Bobin^ 
pm{a)  is  this,  that  where  a  statute  creates  a  new 
offence  by  prohibiting  and  making  unlawful  any  thing 
which  was  lawful  before,  and  appoints  a  specific  re- 
medy against  such  new  offence  (not  antecedently  un- 
lawful) by  a  particular  sanction  and  particular  method 
of  proceeding,  that  particular  method  of  proceeding 
must  be  pursued,  and  no  other.  But  where  the  offence 
was  antecedently  punishable  by  a  common  law  proceed- 
ing, and  a  statute  prescribes  a  particular  remedy  by  a 
aommaiy  proceeding,  there  either  method  may  be  pur- 
sued, and  the  prosecutor  is  at  liberty  to  proceed  either 
at  common  law  or  in  the  method  prescribed  by  the  sta- 
tute; because  there  the  sanction  is  cumnladve,  and  does 
not  exclude  the  common  law  punishment.  The  present 
case  seems  to  me  clearly  to  fall  within  the  rule  laid  down 
by  Lord  Mansfield,  and  the  distinction  there  laid  down 
is,  I  apprehend,  well-founded,  and  grounded,  too,  on 

(a)  Bvrr.  799. 

M  2  good 


Ca^lsle. 
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18X9.        good  authority.     If  a  statute  makes  that  felony  which 

^    „'"       was  a  misdemeanor  at  the  common  law,  we  know  that 
The  Knro  ' 

MgttUut  the  misdemeanor  is  merged  in  the  felony ;  and  it  can* 
not  be  proceeded  upon  as  a  misdemeanor  afterwards  ; 
but  I  belicTe  many  instances  will  be  found  in  which 
prosecutions  at  the  common  law  are  constantly  car- 
ried on  against  certain  offences,  although  there  are 
statutes  enacting  particular  punishments  for  those  of- 
fences, and  providing  that  a  particular  course  of  pro* 
ceeding  shi^  be  adopted,  in  order  to  bring  them 
within  their  operation.  I  take  the  principle  to  be 
perfectly  clear,  and  to  have  been  long  established  ;  and, 
therefore^  I  am  of  opinion,  that  the  argument  now 
addressed  to  us  ought  not  to  prevail,  and  that  there 
is  no  ground  for  arresting  this  judgment, 

Bayley  J.  It  is  always  a  great  satisfaction  to  find 
that  the  point  argued  before  the  Court  has  been  already 
decided,  and  that  seems  to  me  to  be  the  case  upon  the 
present  occasion ;  for  the  rule  laid  down  in  Bex  v. 
Robinson  is  directly  in  point,  that  where  an  act  of  par- 
liament does  not  vary  the  class  and  character  of  an 
effence,  but  only  .directs  that  it  shall  be  proceeded' 
against  aiid  punished  in  a  particular  way,  the  punish- 
ment given  by  the  act  is  cumulative.  li^  however,  the 
class  and  character  of  an  offence  be  varied ;  as,  for 
instance,  if  from  a  misdemeanor  it  be  made  a  felony, 
the  case  is  widely  different  Here  Taylor*^  case  de- 
cided that  blasphemy  was  a  misdemeanor  at  common 
law,  and  the  statute  does  not  make  it  more  than  a 
misdemeanor.  The  punishment,  therefore^  given  by 
the  act  is  cumulative  on  the  punishment  at  common 
law.    Besides,  it  appears  from  the  report  of  Rex  v. 

Woolstonj 
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Woolstonf  in  Fitzgibbon^  that  this  very  point  was  there        1819. 
taken  and  over-ruled.    I  think,  therefore,  that  there  is 
no  ground  for  the  present  motion. 


HoLROTO  J.  I  am  of  the  same  opinion;  and, 
even  if  the  objection  had  not  been  made  and  over- 
ruled in  Rex  v.  Wodston^  I  should  have  had  no 
doubt  about  it  In  the  case  of  Bex  v.  Lopez^  which 
was  before  the  Court  a  few  days  ago,  the  indictment 
was  for  bribery,  and  it  was  laid  to  be  an  offence  at 
common  law.  But  no  such  objection  as  the  jpresent 
was  there  taken. 

Best  J.  It  has  long  been  a  settled  maxim,  that 
neither  the  provisions  of  the  common  or  statute  law  are 
abrogated  but  by  the  express  words  of  an  act  of  par- 
liament, or  by  subsequent  enactments,  so  inconsistent 
with  the  previous  law  as  to  raise  a  necessary  impli- 
cation that  the  legislature  intended  it  should  be  altered. 
To  bring  into  doubt  what  Judges  and  learned  writers 
have  treated  as  indisputable,  we  are  referred  to  5  EUz. 
C.9.,  and  5&;6jB(2.6.  c.  14.  The  first  of  these  sta- 
tutes is  supposed  to  contain  a  clause  for  continuing  the 
common  law  proceedings  against  perjury.  The  13th 
section,  whicb  ^^^  been  alluded  to,  will  be  found  to 
have  no  reference  to  the  common  law,  or  any  proceed- 
ings upon  it,  but  to  a  power  then  vested  in  the  Chan- 
cellor and  certain  other  great  officers,  which  the  statute 
calls  an  absolute  power  to  punish  perjury.  But  tnis 
clause  was  introduced  to  prevent  those  Judges,  w!ho 
exercised  an  unfettered  discretion,  from  inflicting  a 
less  punishment  than  that  which  this  statute  denounced. 
As  to  the  5  &  6  Ed.  6.  c.  14.,  neither  that  act  nor  any 

M  3  of 
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1819.        of  the  other  acts  which  wei^e  made  during  the  reign 
of  Ed.  6.  against  regrating  and  forestalling^  were  ever 

agabut  considered  as  abrogating  the  common  law  misde- 
meanor. All  the  writers  on  the  criminal  law  considered 
regrating  and  forestalling  as  offences  at  commcm  law, 
whilst  the  statutes  were  in  force^  and  since  the  repeal 
of  these  laws  by  12  G.  3.  c.  71.,  many  persons  have 
been  convicted  of  these  offences;  although  it  appears, 
from  the  repealing  statute,  that  the  legislature  rather 
,  intended  to  stop  all  prosecutions  than  to  revive  the  pro- 
ceeding.at  the  common  law.  So  far  from  the  statute  of 
WiUiam  containing  provisions  so  inconsistent  with  the 
common  law,  as  to  operate  as  a  repeal  by  implication, 
as  far  as  it  applies  to  the  offence  of  libel,  it  seems  in- 
tended to  aid  the  common  law.  It  is  called  ^  An  Act 
for  the  more  effectual  Suppression  of  Blasphemy  and 
Prophaneness."  It  would  ill  deserve  that  name  if  it 
abrc^ted  the  common  law,  inasmuch  as,  for  the  first 
offence,  it  only  operates  against  those  who  are  in  pos- 
session of  offices,  or  in  expectation  of  thenu  The  rest 
of  the  world  might  with  inipunity  blaspheme  God,  and 
prophane  tbd  ordinances  pod  institutions  of  religion,  if 
theoommoa  law  punishment  is  put  an  end  t0«  But 
the  legislature,  in  passing  this  act,  had  not  the  punish- 
ment of  bhspbemy  so  much  in  view  as  the  protecting 
the  government  of  the  country,  by  preventing  infidels 
from  getting  into  places  of  trust.  In  the  age  of  toler- 
atkm  in  which  that  statute  passed^  neither  churchmen 
or  sectarians  widied  to  protect  in  their  infidelity  those 
who  disbelieved  the  Holy  Scriptures.  On  the  con* 
trary,  all  agreed,  that  aa  the  system  of  morals  which 
regulated  their  conduct  was  built  on  these  Scriptures, 
none  weie  to  be  trusted  with  offices  who  shewed  they 

were. 
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were  under  no  rdigious  responsibility.     This  act  is        1819. 
not  confined  to  those  who  libel  reliinon,  but  extends  to  ■ 

Tlie  KiMa 

those  who,  in  the  most  private  intercourse  by  advised        agauut 
conversation,    admit   that  they  disbelieve  the  Scrip-       C^*"**- 
Cures.     Both  the  common  law  and  this  statute  are 
necessary;  the  first  to  guard  the  morals  of  the  people; 
the  setond  for  the  immediate  protection  of  the  go- 
vernment. 

Rule  refused. 

The  defendant  was  afterwards,  for  this,  and  for  an- 
other blasphemous  libel,  sentenced  to  pay  a  fine  of 
15002.;  to  be  imprisoned  for  three  years,  and  to  find 
sureties  for  his  good  behaviour  for  the  term  of  his 
life. 


The  King  against  Mary  Cablile.  Saturday, 

•November  IS^ 

f^URNEY^  on  the  first  day  of  this  term,  obtained  a  it  is  not  lawful 

rule  nisi  against  the  defendant,  who  was  the  wife  aconwiac^** 

of  the  defendant  in  the  former  case,  for  publishing  a  ^^^I^^^Jn^^in 

libel,  entitled  "  The  Mock  Trial  of  Mr.  CarliU:'    It  a  court  ofjJs- 

tice,  if  such  an 

however,  contained  a  true  and  correct  account  of  what  account  contain 
took  place  at  the  trial  at  GuildhaU.    In  the  course  of  scandalous, 
that  trial  the  defendant  had  read  over,  to  the  jury,  the  SSOTTnauiw. 
whole  of  Paints  Age  of  Reason,  which  was  the  book, 
for  the  publication  of  which  he  was  indicted ;  and  he 
accompanied  it  by  arguments  and  statements  of  a  most 
blasphemous  and  indecent  description,  the  whole  of 
which,  together  with  the  book,  were  republished  by  the 
present  defendant,  as  a  part  of  the  triaL    And  the  do- 
M  4  fendant 
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1819*  fendant  now  Bhewed  canse^  in  person,  upon  the  ground 

■  that  it  was  lawful  to  publish  a  correct  statement  of 

against  ^hat  actoally  took  place  in  a  court  of  justice. 


Caeulk. 


Gumey  and  G.  W.  Marrioiif  in  support  of  the  rul^ 
were  stopped  by  the  Court 

Abbott  C.  J.  -  There  can  be  no  doubt  in  the  mind 
of  the  Court,  or  of  any  person  acquainted  with  the  law 
of  the  country,  that  i^  in  the  course  of  a  trial,  it  be- 
comes necessary,  for  the  purposes  of  justice,  that  mat- 
ters of  a  defamatory  nature,  should  be  publicly  read,  it 
does  not,  therefore,  f(Jlow,  that  it  is  competent  to  any 
person,  tinder  the  pretence  of  publishing  that  trial,  to 
re-utter  that  defamatory  matter.  In  the  case  of  Rex  v. 
Creevey  (a),  the  defendant,  a  member  of  parliament,  had 
made  a  speech  in  parliament,  which  contained  matter 
of  a  defamatory  nature  on  some  individual,  and  he  af- 
terwards thought  fit  to  publish  that  speech  in  a  news- 
paper. Now,  his  privilege,  as  a  member  of  parliament, 
authorised  him  to  deliver  that  speech  in  the  house  of 
parliament;  but  it  did  not  authorise  him  to  publish 
even  a  correct  account  of  that  speech  in  a  newspaper, 
and  the  judgment  of  the  Court  followed  upon  that  pub- 
lication. The  law,  I  take  to  be  most  perfectly  clear, 
and,  therefore,  this  rule  must  be  made  absolute. 

Batley  J.    I  remember  perfectly  well  the  case  of 
Hex  V.  Creevey^  and  I  remember  perfectly  that  the  case  of 
Curry  v.  Walter  (6),  which  has  been  referred  to,  was  then  ' 
under  the  consideration  of  this  Court,  and  Lord  EUen- 

(fl)  1  J»/.  4*  a,  275.  ib)   1  JBm.  ^  Pul.  5Q5. 

boroug/if 
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horoughj  inveryBtrong  and  expreseive  wordsi  stated,  18I9. 
that  that  case  must  be  taken  with  considerable  qualifi-  — — 
cations,  and  that,  whenever  it  should  distinctly  come  ^o^' 
under  consideration,  he  should  intimate  what  his  opi-  Cakuls. 
nion  upon  that  decision  was.  And  the  opinion  deli- 
vered by  me  then,  was  to  the  same  efiect,  and  was  one 
which  I  have  entertained  for  a  very  long  series  of  years. 
We  are  bound,  for  the  purpose  of  justice,  to  hear  evi- 
dence in  the  course  of  judicial  proceedings,  the  public- 
ation of  which,  at  any  distant  period  of  time,  or  at  any 
time  afterwards,  may  have  the  effect  of  an  utter  subver- 
sion of  the  morals  and  religion  of  the  people.  The 
first  time  I  had  occasion  to  considei*  this  subject  was  in 
the  case  of  some  trials  for  adultery.  It  very  often  hap- 
pens, that,  for  the  purposes  of  justice,  our  ears  may  be 
shocked  with  extremely  offensive  and  indelicate  evi- 
dence. But,  though  we  are  bound,  in  a  court  of 
justice,  to  hear  it,  other  persons  are  not  at  liberty, 
afterwards,  to  circulate  it  at  the  risk  of  those  effects, 
which,  in  the  minds  of  the  young  and  unwary,  such 
evidence  may  be  calculated  to  produce.  I  am  sa- 
'  tisfied,  that  whenever  that  point  has  been  under  the 
consideration  of  this  Court,  it  has  always  been 
viewed,  and  must,  invariably,  be  viewed  in  the  same 
way.  With  respect  to  what  has  been  said,  as  to 
the  going  on  to  publish  this  account,  itf  is  right  that 
it  should  be  known,  not  only  that  the  party  who 
originally  prints,  but  that  every  person- who  utters,  who 
sells,  who  gives,  or  who  lends  a  copy  of  an  offensive 
publication  to  any  other  person  will  be  liable  to  be 
prosecuted  as  a  publisher,  and  it  will  be  no  excuse  for 
him,  that  it  was  a  faithfiil  representation  of  that  which 

a  Court 
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1819«         a  Court  of  Justice,  in  the  discharge  of  its  duty,  is 
— •        bound  to  hear. 

1^  KiNa 

against 
.Cakulm, 

HoLROYO  J.  The  case  of  Rex  y,  Creevey  was  not  the 
first  case  in  which  it  was  determined  that  it  is  libellous 
to  publish,  in  a  newspaper,  a  correct  report  of  a  speech 
made  in  parliament.  It  had  been  determined  before, 
in  the  case  of  Lord  Abingdon  (a),  who  made  a  speech 
in  parliament,  reflecting  on  the  character  of  his  soli- 
citor, and  then  published  it  in  a  newspaper;  and  an  in- 
formation was  granted  against  him  for  that  offence. 
He  insisted  on  his  right  to  publish  it,  but  the  Court 
gave  their  opinion  that,  although  he  had  a  right  to 
express  that  in  parliament,  he  had  no  right  to  publish 
it  out  of  parliamait  and  to  circulate  it,  as  it  con- 
tained scandalous  reflections  on  an  individual. 


Bb8t  J.  In  deciding  in  this  case^  it  is  not  necessary 
to  touch  the  case  of  Curry  v.  Walter ,  because  that  case 
went  on  this  prindple,  that  it  was  a  fidr  report  of 
that  which  passed.  It  is  impossible  to  look  at  the  title 
of  this  publication,  and  say  this  is  a  fair  or  a  proper 
report  of  the  proceedings  of  the  trial  of  this  party. 
It  begins  by  calling  itself  the  mock  trial  of  that  person. 
No  man  on  be  so  absurd  as  to  suppose  that  he  brings 
himself  within  the  protection  of  any  case  w}iich  has  de- 
cided that  it  is  lawful  to  publish  the  proceedings  of  a 
Court  of  Justice,  who,  in  the  very  first  line  of  his  pub- 
lication, libels  the  Court  in  which  that  verdict  has  been 
pronounced.    But,  I  think  it  right,  on  this  occasion,  to 

(a)  1  Esp.  N.  P.  C.  226. 

express 
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express  my  opinion  of  the  qisc  of  Curry  v.  WaUer ;  I  1819* 
think  it  is  certainly  lawful  to  publish  the  proceedings 
of  Courts  of  Justice,  but,  when  I  say  that,  it  must  be  agatnu 
taken  with  this  qualification,  that  what  is  contained  m 
the  publication  must  be  neither  defamatory  of  an  in- 
diyidual,  tending  to  excite  disaffection,  nor  calculated  to 
offend  the  morals  of  the  people :  for,  if  it*  contains  that  ^ 

which  is  .calculated  to  produce  any  of  those  effects,  in- 
stead of  disseminating  useful  knowledge,,  it  will  produce 
great  mischief.  When  I  say,  therefore,  that  the  pro- 
ceedings in  Courts  of  Justice  may  be  published,  I  do 
not  give  my  sanction  to  the  authority  of  that  case  of 
Ctiny  ▼.  Walter^  without  imposing  these  conditions.  I 
hope^  considering  the  case  and  considering  the  situadon 
of  this  par^y,  it  will  be  enough,  that  the  law  of  the  land 
is  known  upon  this  subject,  and  that  any  further  sale  of 
these  publications  will  be  stopped;  and,  if  thiat  be 
die  case^  I  have  no  doubt,  considering  in  whose  hands 
this  prosecution  is  placed,  that  vindictive  measures  will 
not  be  had  recourse  ta 

Rule  absolute. 


The  Kino  against  The  Inhabitatits  of  Croft.   Jif<mda^ 

November  ISlh. 

TTWO  justices    removed,    by  their  order,  WiUiam   Hie  statutes  of 

Jfoc*^/^  and  his  family,  from  the  parish  ot  Croft  c.ii.,  mmIw 
to  the  parish  of  Stoney  Siantorij  both  in  the  county  of  ^j",fl?^ 

in  psn  nwterait 
and  most  receive  a  similar  construction;  and  therefore,  where  a  pauper,  In  addition  to 
bouse  and  land,  had  *' agisted"  three  eows  in  the  fields  of  his  landlord  far  two  or  three 
months,  tmv  no  poiitiTe  contracvfor  such  agistment  was  proved :  It  was  held,  that  the  ses- 
sions might  pn^erly  infer  that  this  was  **  taking  a  lease  of  a  tenement,**  within  the  9  and 
10  }F.  J.  c.  1 1.,  so  as  to  discharge  a  certificate,  although  the  value  c^  the  agistment,  jf 
computed  only  far  the  time  of  the  actwdoccupaiion,  was  not  sufficient,  if  added  to  the  bouse 
4Uidlandj  to  fiuke  up  tlic  value  of  lOf. 

Leicester. 


172  CASES  IN  MICHAELMAS  TERM 

1819.       Leicester.    The  sessions,  on   appeal,  discharged  the 
— —        order,  and  stated  the  following  case : 
agahat  The  pauper  was  bom  in  the  appellant's  parish,  but 

aniB  of  ^'  ^^  afterwards  bound  apprentice  to,  and  served  Edward 
Cbor.  Stephens^  in  Crofts  for  several  years.  The  respondents, 
in  answer  to  this,  produced  a  certificate  from  Earl 
ShiUon,  acknowledging  the  father  of  Edward  StephenSf 
Elizabeth^  his  wife,  and  Francis^  their  child,  to  belong 
to  that  parish.  Tlie  appellants  then  proved,  that  the 
iather  of  Stephens,  after  he  came  to  Croft,  under  the 
certificate^  occupied  a  house  and  homestead  in  Croft, 
and,  at  the  same  dme,  some  land  in  Marston,  and  that 
in  one  year,  while  he  was  in  the  occupation  of  the  said 
premises,  he  agisted  three  cows  for  two  or  three 
months  in  the  fields  of  his  landlord.  No  positive 
contract  for  the  agistment  was  proved.  The  Court 
determined  that  the  three  cows  wete  a^sted  for 
above  forty  days  in  the  year,  and  that  the  average 
value  of  the  agistment,  reckoned  by  the  year,  added 
to  the  value  of  the  other  tenements,  made  the  whole 
above  ten  pounds  per  annum ;  but,  if  the  value  of  the 
agistment,  taken  only  for  the  time  that  the  cows  were 
on  the  land,  were  lo  be  added,  it  would  make  the  whole 
less  than  ten  pounds. 

Beader,  in  support  of  the  order  of  sessions.  The 
'  two  statutes  of  9  &  10  J^.S.  c.  11.,  and  l^iLlACar.2. 
c.  12.  5. 1.,  bdng  in  pari  materifi,  ought  to  re- 
ceive a  similar  construction;  and  it  has  often  been 
decided  on  the  latter  statute^  that  a  tenement  taken 
for  less  than  one  year,  if  of  the  yearly  value  of  lOl^ 
will  confer  a  settlement    Rew  v.  Shemton.  {a)     Bex  v. 

(a)  Burr,  S,C  474. 

Stoke. 


C«orr; 
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Sioke.  (a)    Bex  v.  HoUingUm.  {I)     Rex  v.  Stoke-upon'        1819* 
rr^«/(c),  and  Rex  v.  Darley  Abbey  (d).     As  to  the  cir-      _ 
cumftance  of  the  word  lease  bdng  mentioned  in  9  &        ogatVsf 
10  WiS^c.  I U^  that  is  immaterial.     The  statute  did  not         ants  of 
mean  to  create  a  new  settlement,  but  to  restrain  thd 
mode  of  discharging  a  certificate  to  two  of  the  old  spe- 
cies of  settlements ;  and  it  is  no  where  said,  that  the 
occupation  must  be  for  a  year.   The  lease  must  be  **  of 
the  value"    of  ten  pounds.    Now  that  must  mean 
'*  yearly  value^**  for  otherwise^  as  there  are  nine  inter- 
vals of  forty  days  in  each  year,  the  tenement,  to  confer 
a  settlement,  would  be  of  the  annual  value  of  90^, 
which  would  be  an  absurd  consequence.    But,  if  neces- 
sary, it  may,  on  the  evidaice  stated  in  this  case^  be 
presumed,  that  there  was  a  lease. .   For  the  sessions 
have  found  in  &ct,  by  their  decision,  a  contract  for  the 
agistment ;  and  all  that  is  meant  by  the  part  of  the 
case  stating  that  no  positive  contract  was  proved,  is, 
that  no  evidence  directly  proving  it  was  offered.     But 
there  was  evidence  from  whence  such  contract  may  be 
inferred,  and  the  sessions,  by  their  decision,  have  shewn 
that  they  did  draw  such  an  inference. 

Denman,  G.  W.  Marriott^  and  Dwarris^  contra.  In 
this  case  an  express  contract  should  be  shewn.  For 
the  words  are  not  <<  come  to  settle  on  a  tenement  f 
bnt  **  bona  fide  take  a  lease  of  a  tenement  ;'*  and  any 
positive  contract  is  negatived  by  the  sessions.  The 
objects  of  the  two  statutes  were  very  different,  the  one 
being  to  prevent  removals  only,  the  other  to  remove 

(a)  2  r.JB.  451.  (ft)  917.115. 

(c)  10  B.  49^.  {d)  14  E.  5»0. 

the 
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1819*        tbe  disability  of  conferring  or  obtaining  settlements^ 

.'  under  which  certificate-men  were  placed  i  and,  there- 

agaimt        f^i^s  it  was  natural,  that  greater  strictness  should  be 

■"iJto^df**"     ^*^  ^  *®  ^^^^  ^^^^*     Here  the  cattle  might  be  in 

C»of»b         ^  fields  of  the  landlord,  by  trespass,  or  by  indulgence 

on  his  part ;   and  the  word    ^<  agisted*'  alone  is  not 

si^cient  for  the  Court  to  infer  a  contract  from  it :  at 

any  rate,  that  should  have  been  an  inference  distinctly 

drawn  by  the  sessions,  who  have  not  done  so.     If  the 

parties  had  no  evidence,  directly  proving  the  existence 

of  a  lease,  they  must  fail.     But  that  afibrds  no  reason 

for  making  an  inference  in  their  favour.    Then  the 

value  is  not  sufiicient,  for  the  9  and  10  JV,  3.  c*  11* 

says,  that  the  tenement  must  be  of  the  value  of  102. 

Now  it  is  expressly  stated,  that  for  the  time  it  was 

actually  occupied,  it  was  not  worth  lOZ. 

Abbott  C.  J.  The  question  in  this  case,  ai;ising  on 
the  construction  of  the  stat*  9  and  10  ^.  3.  c.  11.,  by 
which  no  person  who  shall  come  with  a  certificate  into 
a  parish,  shall  gain  a  settlement  there,  unless  he  shall 
really  and  bona  fide  take  a  lease  of  a  tenement  of  the 
value  of  10/.,  is  one  of  general  importance.  In  the 
course  of  the  argument,  my  opinion  has  varied  on.  the 
point.  The  Court  will,  therefore,  reserve  its  judgment 
on  that  part  of  the  case.  On  the  other  point,  how- 
ever, I  entertain  no  doubt.  If  the  facts  stated  by  the 
sessions  in  this  case,  were  not  sufficient  for  the  Court 
to  fonn  any  reasonable  conclusion  as  to  what  must 
have  been  the  inference  of  fact  drawn  by  the  sessions, 
we  would  send  the  cas^  to  be  re-heard ;  but  it  seems  to 
me  that-  they  are  sufficient,  and  that  the  inference  of 
fact  drawn  by  the  sessions  was  right.'  It  is  stated  in 
4  the 
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the  case,  that  the  pauperis  father,  after  he  came  to         1819. 

Crqft^  under  the  certificate,  occupied  a  house  there, 

The  Slivo 
and,  at  the  same  time,  some  land  in  Marston ;  apd  that        a^nst 

in  one  year,  while  he  was  in  the  occupation  of  the  said  ants  of 
premises,  he  agisted  three  cows,  in  the  fields  of  his 
landlord,  for  two  or  three  months.  Now  it  seems  to 
me,  from  the  phrase  ^*  he  agisted,"  that  he  must  have 
done  so  for  a  compensation  to  be  paid  to  the  landlord. 
For  if  the  fact  had  been  that  the  cows  only  ran  there, 
without  any  payment  lo  the  landlord,  I  think  the 
sessions  would  not  have  used  the  wx)rd  ^^  agisted."  If 
the  case  had  stopt  here,  lio  doubt  could  have  been  en- 
tertained as  to  what  the  decision  of  the .  sessions  was 
upon  this  point.  They  have,  however,  added,  that 
<^  no  positive  contract  of  the  agistment  was  proved." 
But  I  cannot  understand  that  to  mean  more,  than  that 
there  was  no  direct  or  express  proof  of  the  bargain 
between-  the  parties,  either  by  the  production  of  a 
witness  present  at  it,  or  any  agreement  sin  writing 
respecting  it.  The  sessions,  however,  by  the  decision 
to  which  they  have  come,  must  have  inferred  a  con-# 
tract ;  and  it  seems  to  me,  that  from  the  proof  given  to 
them  of  the  agistment  of  the  cattle,  they  might  law^ 
fully  have  drawn  that  inference ;  and,  therefore,  that 
they  did  right  in  quashing  the  order.  Upon  the  other 
points,  the  Court  will  take  time  to  consider  of  its 
judgment. 

Batlet  J.  I  h^ve  np  doubt  with  respect  to  the 
question  wlficl^  has  been  principally  discussed  in  this 
argument.  It  is  fox  the  f  es^ons  to  draw  the  inferences 
from  the  facts  proved ;  and,  if  there  are  premises  stated 
from  which  it  appears  that  they  might  lawfully  draw 

SUCA 
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1819.        such  inferences,  the  Court  will  not  disturb  their  de- 

— ~~"         cision.     In  this  case,  it  appears,  that  the  cattle  ran 
The  KiKO 

agamsi  for  tw6  or  three  months  in  the  landlord's  fields.  Now 
•nts  of  from  that  the  sessions  might  very  properly  infer,  that 
the  landlord  was  to  receive  a  compensation  for  it. 
For  it  was  not  likely  that  the  cattle  should  be  there 
without  the  landlord's  knowledge,  and  there  is  nothing 
in  the  case  to  shew  that  his  permission  was  given  from 
motives  of  charity.  I  think,  therefore,  that  the  ses- 
sions were  right  in  inferring  a  contract ;  and,  that  they 
have  drawn  that  inference,  is  manifest  from  the  result 
of  the  appeal;  for  they  have  decided,  that  the  pauper's 
Settlement  was  in  Croft.  Now  it  is  quite  clear,  unless 
the  agistment  be  taken  into  consideration,  that  his 
settlement  is  not  in  that  parish ;  and,  therefore,  as  it 
seems  to  me^  no  doubt  can  be  entertained  that  the  ses- 
sions took  into  their  consideration  the  value  of  the 
agistment,  and  must  have  inferred  that  there  was  a  con- 
tract for  it  l>etween  the  parties.  Upon  the  other  points, 
I  shall,  at  present,  give  no  opinion. 

HoLROYD  J.  It  appears  to  me,  from  the  facts  stated 
in  this  case,  that  the  sessions  must  have  drawn  an  in- 
ference that  there  was  a  contract  for  the  agistment  of 
these  cattle ;  and  those  facts  were  fully  sufficient  to 
warrant  that  conclusion.  The  Court,  therefore,  does 
not  draw  any  inference  itself,  but  only  yields  to  that 
which  the  sessions  have  already  drawn.  I  think  that 
the  term  agistment  does  import  a  contract  between  the 
parties ;  for  the  cattle  must  have  been  there  either  by 
right  or  sufferance  of  the  owner  of  the  land.  If  this 
had  been  a  question  between  a  landlord  and  tenant, 
the  circumstance  of  the  cattle  being  upon  the  land 

would 
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would  not  have  afforded  the  same  ground  for  pre- 
sumption*   But  here  it  is  a  question  between  third 
persons;  and,  the  agistment  having  been  submitted  to         agamsi 
by  the  landlord,  who  might  have  disputed  it,  and  who     ^^*|J^ 
did  not  do  so^  I  think  we  ought  to  presume,  that  the         ^***'*' 
cattle  were  there  by  right,  and  that  there  was  axontract 
•  between  the  parties. 

Best  J.  Upon  looking  at  this  case,  it  seems  to  me, 
that  the  question  presented  for  our  consideration,  is 
simply,  whether  the  sessions  were  at  liberty  to  infer  a 
contract,  from  the  facts  here  stated.  Now  it  is  quite 
clear,  that  they  might  do  so ;  for  it  is  not  necessary, 
either  in  this  or  any  other  case,  that  there  should  be 
positive  proof.  It  is  quite  sufficient,  if  other  circum- 
stances be  proved,  from  whence  such  a  conclusion  is 
necessarily  to  be  drawn.  The  word  "  agistment" 
means,  where  cattle  are  in  the  land  of  another  by  his 
consent,  or  by  some  contract  with  the  owner  of  the 
land.  The  proof,  therefore,  being  that  the  catde  were 
agisted  for  two  or  three  months  in  the  fields  of  the 
landlord,  the  sessions  might  very  properly  draw  the 
Gondusion,  that  there  was  a  contract  between  the  parties 
for  that  purpose.  * 

Cur.  adv.  vuU. 

Abbott  C.  J.  On  this  day,  after  stating  the  case^  pro- 
ceeded as  follows :  This  case  was  lately  argued  before  us 
at  Serjeant^  Inn  Hall.  After  the  argument  was  closed, 
we  gave  our  opinions  upon  some  of  the  points  urged 
at  the  bar,  and  we  decided,  for  the  reasons  then  given^ 
that  the  sessions  might,  upon  the  facts  stated,  lawfully 
presume  a  contract  for  the  depasturing  of  the  cows,  and 

Vol.  III.  N  must 
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1819.  ittUBt  be  understood  by  tie  to  have  in  fact  made  that 
presumption.  But  we  resenred  for  our  further  con* 
sideratton  the  question,  whether,  presuming  such  a 
contract,  or  in  other  words,  whether  presuming  a 
taking  of  the  pasturage  for  the  period  mentioned,  this 
case  presented,  upon,  the  whole,  a  taking  of  a  lease  ci 
a  tenement  of  the  value  of  10/.,. within  the  meaning  of 
the  statute  8  &  9  ]9^.  S.  c.  ]  1.?  Upon  the  authorities, 
there  can  be  no  doubt  that  the  facts  here  stated  must 
be  deemed  to  be  a  coming  to  settle  upon  a  tenement  of 
the  yeariy  value  of  10/.,  within  the  meaning  of.  the 
statute  13  &  14  Car.  2.  c.  12.  The  only  doubt  was» 
whether  a  di&rence  of  construction  might  prevail  upon 
the  certificate  act,  the  8  &  9  FT.  S.,c.  1 L,  which  is  ex- 
pressed in  somewhat  more  precise  terms,  viz.  <<  bonfi  fide 
take  a  lease  of  a  tenement  of  the  valae  of  10/."  It  is 
obvious  however  that  in  construing  these  words,  refer- 
ence must  be  had  to  the  former  statute,  to  supply  the 
word  *^  yearly,'*  which  is  wanting  in  this  statute ;  and,  in 
Kke  manner,  the  words  of  the  second  branch  of  this 
clause,  *'  execute  some  annual  office  in  such  parish, 
bdng  legally  placed  in  such  office,**  have  been  construed, 
with  reference  to  the  stat  3  &  4  ^.  ^  3f.  c.  1 1.  5. 6.,  to 
require  a  service  of  the  office  for  an  entire  year.  Bex 
V.  Infiabitants  of  Tittleworthj  Burr.  S.  C.  238.  No  case 
has  been  found  in  which  the  statute  8  &  9  ^  3.  has 
received  a  diflferent  construction  from  the  stat.  18  ft  14^ 
Car.  2.,  as  to  the  nature  of  the  tenement,  or  of  the  taking 
thereof.  On  the  contrary,  it  has  been  decided,  that 
a  lease  at  will  is  a  lease  within  the  certificate  act^ 
8tr.  602.  And  m  the  case  of  The  King  v.  Inhabitanis 
efShenston^  Burr.  S.  C.  474.,  Lord  Mansfield  says,  the 
two  acts  are  to  be  considered  together,  being  in  pari 

materia. 
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maleriii.  And  in  Bum^s  Justice^  we  find  extracts  from  1819. 
these  statutes,  jdaced  together  at  the  beginning  of  the  — ^— 
section,  in  which  that  author  has  collected  the  cases  againtt 
^  of  settlement  by  renting  a  tenement/'  and  no  dis-  *an^  of 
tinction  is  afterwards  made*  We  are  of  opinion,  there*  Cmr. 
fore,  that  no  distinction  ought,  in  this  respect*  to  be 
now  introduced*   This  branch  of  the  law  is  to  be  admi«  , 

nistered  by  different  tribunals  sitting  in  every  county 
dEf^^oifdi  and  it  is,  therefore,  of  the  utmost  import- 
ance, that  the  rules  of  decision  should  be  as  plain 
and  as  general  as  the  language  of  the  statutes  will  ad- 
mit, and  that  no  subtle  or  novel  distinctions  should  be 
introduced  or  countenanced.  The  rule  for  quashing 
the  order  of  sessions  must  be  discharged. 

Order  of  Sessions  confirmed. 


Cannak  and  Another  against  Bbyce.  MmuUy, 

^  liovember  15th. 

ASSUMPSIT  for  lAoney  had  and  received,   &c  Money  lent, 

Plea,  geieral  issue.  At  the  trial  before  Abbott  C.  J.,  ^be  borrower  ^ 

at  the  JLonrfon  Sittings  after  last  Hilary  term,  the  jury  p^J^'^^ 

found  a  verdict  for  the  jdaintiffs,  subject  to  the  opinion  ^*^J^^^ 

of  the  Court  on  the  following  case :  jobbing  tnm- 

^^  _    actions,  to 

The   plaintifis    are  assignees  of  James  Amos  and   which  the  lend- 
Charles  Sutherland^  under  a  commission  of  bankrupt^   cannot  be  re- 
issued  against  them  on  the  9th  February,  1816.    The   ^^•*** 
defendant  is  a  lieutenant  in  the  service  of  the  East 
India  Company.    Amos  and  Sutherland  were  merchants 
in  partnerdiip,  trading  under  the  firm  of  James  Amos 
and  Co.     On  the  first  of  JlfonrA,  1814,  Amos^  without 
tlie  knowledge  kX  Sutherland^  entered  into  an  illegai 
N  2  stock- 
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iSlS.        fltock-jobbing  tmnsaction  by  which    he   sustained  m 

heavy  loss.    It  was  expressly  found  by  the  jury,  Chat 

ngaiHMt        the  defendant  was  not  a  partner  in  such  stock'jMing 

Batck* 

transaction.  Amos  was  unable  to  pay  the  loss^  either 
with  his  own  private  funds  or  with  those  of  the  part- 
nership. The  defendant  lent  the  produce  of  500(tf. 
4  per  cent,  consols.,  for  the  purpose  of  paying  such 
loss,  and.it  was  applied  fi>r  that  purpose*  In  consider- 
ation of  this  money  so  lent,  Sutherland  joined  Amos 
in  a  bond  to  the,  defendant,  which  bond,  by  some 
mistake^  had  no  condition  annexed.  In  eonsequence 
of  this  it  was  afterwards  cancelled,  and  another  bond, 
in  the  penal  sum  of  7000^,  was  executed  between  the 
same  parties  on  the  10th  Marchj  1815.  The  condition 
of  this  bond  was,  **  to  replace  the  stock  on  or  before 
the  18th  Sept  then  next,  and  in  the  meantime  to  pay 
the  dividends.''  The  stock  was  not  transferred  in 
pursuance  of  the  condition  of  this  bond;  and  the 
firm  of  Amos  and  Co.  became  very  much  embarrassed 
before  the  18th  September,  1815,  and  Sutherland 
having  committed  an  act  of  bankruptcy  on  the  37th 
August  preceding,  went  to  America,  and  remained 
there  till  after  the  bankruptcy  of  Amos.  During 
his  absence  Amos  had  the  sole  management  of  the 
businei^.  .^imos  ailerwards  executed  to  .the  defendant, 
at  his  request,  three  several  deeds  of  assignment  of 
three  several  cargoes ;  the  two  first  of  which  had  been 
shipped  on  account  of  Sutherland  and  Amos,  and  the 
'  third  6n  account  of  Amos  alone.  These  deeds  were 
executed  by  Amos  only.  On  the  17th  of  January, 
1816,  Amos  committed  an  act  of  bankruptcy,  and  on 
the  9th  February  following  a  joint  commission  issi|ed 
against  Amos  and  Sutherland,  In  Aprilf  1817,  the 
defendant  received  sums  of  money  on  account  of  the 
I  pro- 
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proceeds  of  each  of  the  three  several  cargoes  mentioned 
in  the  deeds  of  assignment.  The  sums  received  did 
not,  however,  amount  to  the  debt  due  from  jbnos  and 
Sutherland  to  the  defendant. 


1819. 


The  case  was  argue4  by  J.  Evans  for  the  plaintiff  and 
OldnaU  Busself  for  the  defendant  For  the  plaintiff,  it 
was  contended,  that  the  condition  of  the  bond  was  ille- 
gal, inasmuch  as  it  was  to  secure  the  repayment  of 
money  lent  ibr  the  express  purpose  of  paying  losses  on- 
illegal  stock-jobbing  transactions.  Paikney  v.  Be^ 
nous  (a),  and  Petrie  v.  Hannay  {b\  were  admitted  to 
be  authorities  against  the  plaintiff's  claim ;  but  it  was 
contended,  that  those  cases  were  over-ruled  by  Booth  v. 
Hodgson  {c\  Aubert  v.  Maze{d\  Wsbb  v.  Brooke  (e). 
Ex  parte  Mather  {f\  Ex  parte  Daniels  {g\  Ottley  v. 
Brtmn  (A),  Lighijbot  v.  Tenant  {i)^  and  Langton  v. 
Hughes  {t).  For  the  defendant  it  was  urged,  that  the 
only  point'  upon  which  the  authority  of  these  cases  of 
Paikney  v.  Beynous^  and  Petrie  v.  Hananay^  was  doubted 
was,  whether  a  party  should  recover  who  had  himself 
been  concerned  in  an  illegal  transaction.  In  most  of 
the  other  cases  cited,  the  payment  was  made  by  or  to  the 
party  to  the  illegal  contract;  and  that  was  the  case  also 
in  Brawn  v.  Turner  (/)>  and  Mitchell  v.  Cockbwme.  (wi) 
Here^  however,  that  fact  was  expressly  negatived  by 
the  jury.  The  authority,  too,  of  the  cases  o(  Faikney. 
▼.  Beynous^  and  Petrie  v.  Hannay^  had  been  recognised 


(a)  4  JHirr.  S069. 
(c)  6  T.  R.  405. 
(c)  S  TmmL  IS. 
(f )  14  Fee  192. 
(i)    I  Bo^iPuU  554. 
(0  7r.JI.690L 


(6)  5  T.  J7.  418. 

if)  3  r«i.  57«. 
(A)  ]i7«tff  iiatf.SS6. 
(*)  1  J/.  ^5.  594. 
{m)2H,BL^9. 
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1819.  ih  the  subsequent  cases  of  Farmer  v.  RusseU  (a\  Steer$ 
T.  Lashky  (ft),  and  Ex  parte  Buhner,  {c)  But  e?en 
supposing  that  those  cases  were  not  valid  authorities, 
the  present  case  differed  from  them ;  first,  because  the 
defendant  was  not  in  any  way  concerned  in  the  ori^ial 
transaction;  setondly,  because  the  payment  was  iiot 
niade  by  him  directly  to  the  party  who  was  to  receive  the 
di£ferenoe$  for  the  money  was  advanced  to  Ainos  and 
Co.,  and  they  might  have  employed  it  as  they  thought 
fit;  they  might  even  have  bought  an  estate  with  it:  it 
was  similar  to  the  case  of  money  lent  to  pay  a  gaming 
debt,  or  to  pay  a  bet  at  a  horse-race,  and  Barjeau 
v.  Walmsley  (d),  Akinbrook  v.  Hall  {e\  were  authorities 
to  shew,  that  money  so  leUt  might  be  recovered. 
Another  point  was  made,  that  one  partner  could  not 
bbid  another  by  deed,  and  upon  that  point  the  Court 
pronounced  no  judgment  LanAerfh  case  (/),  Fox  v. 
Hunbury{g)j  Coldwell  v.  Gtegorg  (A),  and  Smith  v.  Godr> 
liard  (i),  were  cited. 

(Sir.  adv.  vuU. 

Abbott  C.  J.  now  delivered  the  judgment  of  the 
Court.  This  case  was  lately  argued  before  us  at  &r- 
Jeanti'Inn  HaU.  On  the  part  of  the  plaintiffs  it  was 
contended,  that  this  loan  being  made  for  the  purpose 
of  enabling  Amos  to  pay  or  compound  differences  upon 
illegal  stock-jobbing  transactions,  was  in  itself  illegal, 
dhd,  tonseqiiently,  that  all  securities  given  for  r^pay- 

(«)  I  JBb*.  4^  Pkh  «9e.  (4)  €  T,  R.  61. 

(c)  13  Ves.  51S.  (d)  2  Sir.  1249. 

(e)  2  ma,  909.  (/)  GodB.  *44. 

(g)  Cfrtop.  448.  (A)  1  Price,  llO. 
(i)  ZBvt.il^  465. 

ment 
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ment  of  the  loan  wer^  void,  and  the  plaintifis,  there- 
fore,  entitled  to  recover  the  money  received  by  the 
defendant  in  virtue  of  the  assignments,  after  .the  acts 
of  bankruptcy  oi  Sutherland  and  Jmos.    On  the  part 
of  the  defendant  it  was  contended,  that  as  he  was  not  a 
party  to  the  illegal  transaction,  the  loan  was  not  illegal, 
and  the  securities,  therefore^  available  in  law.     An- 
other point  was  made  upon  the  eflfect  of  the  assign- 
ments executed,   under  the  circumstances  stated,  by 
Amos  alone.    Upon  thb  point  it  is  only  necessaiy  to 
observe,  that,  admitting  it  to  be  competent  to  one 
partner,  after  an  act  of  bankrupt^  committed  by  an- 
other, to  dispose  of  their  partnership  property  in  dis* 
charge  of  l^ai  demands  upon  the  partnership ;  yet  it 
is  not  competent  for  him  to  do  so  in  discharge  of  a  de* 
mand  to  which  the  partners  are  not  by  law  liable; 
and  we  think  the  partners  were  not  liable  in  the  pre- 
sent case^  because  we  think  the  loan  was  illegal,  and 
the  securities  void.    The  casie  was  very  fully  and  aUy 
aigned,  and  all  the  authorities  bea^ring  upon  it,  on  ode 
side  and  the  other,  were  quoted  and  discussed  in  such 
a  manner  that  it  is  not  necessary  to  notice  many  of 
them  with  any  particularity.    The  authorities  prind-' 
pally  in  favour  of  the  defendant  are  those  of  Faiknetf  v. 
Beyrums  and  Another j  and  Petrie  v.  HaxuMOf.     The 
propriety,  however,  of  these  decisions  has  been  ques- 
tioned   in    the    several  subsequent    cases    that  were 
quoted  on  the  part  of  the  plaintiff;  and  the  distinction 
taken  in  the  former  dP  them  between  malum  prohit 
bitum  and  malum  in  se  was  expressly  disallowed  in  the 
ease  of  AsAert  v*  Maze.     Indeed,  we  think  no  sudh 
distinction  can  be  allowed  in  a  court  of  law;  the 
Court  is  bound,  in  the  administration  cf  the  iaw,  (o 
N  4  con- 


1819. 

Cakxak 
Bktci. 
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IB19.        consider  every  act  to  be  unlawfd,  which  the  la wfaaff 

prohibited  to  be  done.     The  statute  npon  which  the 

aga^a  objection  to  the  loan  in  this  case  arises,  viz.  the  7  G.  2. 
e.  8.,  was  founded  upon  public  policy,  to  prevent,  ac- 
cording to  the  language  of  the  preamble,  ^*  the  perni- 
cious and  destructive  practice  of  stock-jobbing,  whereby 
many  of  his' majesty's  sul^ects  are  diverted  from  pur- 
suing their  lawful  trades  and  vocations,  to  the  utter 
ruin  of  themselves  and  fiunilies,,  to  the  great  dis- 
couragement of  industry,  and  to  the  manifest  detri- 
ment of  trade  and  commerce.''  By  the  5th  section, 
upon  which  this  case  mqre  particularly  depends^  it  is 
enacts,  *'  That  no  money  or  other  consideration  sfa^ 
be  voluntarily  given,  paid,  had,  or  received  for  the 
compounding^  satisfying,  or  making  np  any  difference 
for  not  transferring  any  public  stock,  or  not  perfomw 
ing  any  contract  or  agreement  stipulated  to  be  perr 
formed  ^  but  that  every  such  contract  and  agreement 
shall  be  specifically  performed :  and  all  and  every 
person,  who  shall  voluntarily  compound,  make  up,  pay, 
satisfy,  take,  or  receive  such  difference-money,  &c.  shall 
forfeit  the  sum  of  100/."  So  that  the  act  of  paying  or 
•receiving  is  prohibited  absolutely,  and  those  who  pay, 
and  those  who  receive,  are  both  plae^  in  pari  delicto. 
And  this  statute  differs  from  the  statute  against  gaming, 
9^n.r.l4.;  for  the  latter  contains  no  prohibition 
against  the  payment  of  money  lost  at  play;  though  it 
,  enables  the  loser  to  recover  back  his  money  within  a 
limited  time,  and  in  default  of  suit  by  Jiim,  enables  jsny 
person  to  recover  the  money  and  treble  the  value  witii- 
in  a  further  limited  time.  Then  as  the  statute  in 
question  has  absolutely  prohibited  the  payment  of 
money  for  compounding  differences;  it  is  impossible  to 

say 
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tay  that  the  making  such  payment  is  not  an  unlawful  t819. 
act;  and  if  it  be  unlawful  in  one  man  to  pay,  how  can 
it  be  lawful  for  another  to  furnish  him  with  the  means 
of  payment  ?  It  wiD  be  recollected  that  I  am  speaking 
of  a  case  wherein  the  means  were  furnished  with  a  full 
knowledge  of  the  object  to  which  they  were  to  be  ap- 
plied, and  for  the  express  purpose  of  accomplishing 
that  object.  And  we  think  the  present  case  cannot  be 
distinguished  in  principle  from  that  of  the  druggist 
who  sold  to  a  brewer,  for  the  purpose  of  being  mixed 
with  beer,  certain,  drugs,  which  the  latter  was  pro- 
hibited by  ah  act  of  parliament  from  mixing  with  beer^ 
I  allude  to  the  case  of  LangUm  and  Others  ▼•  Hughes 
and  Another^  wherein  it  was  decided,  that  the  druggist 
oodd  not  recover  the  price  of  the  drugs  sold  for  that 
unlawful  purpose.  And  if  the  defendant  acted  unlaw- 
fully in  lending  his  money  to  the  bankrupts,  he  could 
not  have  sued  them  for  recovery  of  payment ;  because 
no  suit  can  be  maintained  upon  an  unlawful  act :  and 
if  recovery  could  not  be  enforced  at  law;  upon  the  con- 
tract of  lending,  neither  could  recovery  be  enforced 
upon  a  bond  given  fo^  the  performance  of  that  con- 
tract ;  the  bond  was  not  less  void  than  the  contract, 
and  if  the  bond  was  void,  the  assignments  mentioned 
in  the  case^  which  were  only  in  furtherance  of  the 
bandy  and  which  were  made  by  one  of  the  partners 
after  an  act  of  bankruptcy  committed  by  the  other, 
cannot  give  to  the  defendants  a  right  to  retain  the  pro- 
ceeds of  the  goods  against  the  plaintifSs,  who  dium 
under  a  commission  agunst  both  the  partners  for  the 
'  benefit  of  the  lawfiil  creditors  of  both,  such  conunission 
being  grounded  upon  acts  of  bankruptcy  committed  by 
each  of  them  before  any  of  the  proceeds  of  the  goods 
had  come  to  the  hands  of  the  defendant  in  pursuance 

of 
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1819.  t£  th6  assignments.  For  these  reasons,  we  are  of 
"  r  opinkm,  that  the  plaintifi  are  entitled  to  recover  the 
against        whole  of  the  proceeds  of.  the  cargoes  and  investments 

mentioned  in  die  case.    And  the  postea  must  be  dc* 

livered  to  them. 

Judgment  for  the  plaintifi. 


Mofuiajf,   •  Flanagan  against  Watkins. 

November  I5tii.  ^ 

A  nirety  under    T^ECLARATION  in  debt  on  an  annuity-bond,  to 

All  annuity-  '  JL^ 

deed  is  not  en-  which   there  were  several  pleas  and  demurrers 

49&3.  C.121.  thereto.    The   question   raised  was,  whether,    under 

th^TXe^Uie  *^  ^•*'  ^*  ^^^^9  *^®  surety  under  an  annuity-deed,  who 

annuity  as  ade6f  jjmj  redeemed  the  annuity  after  the  bankruptcy  of  the 

under  the  com-   *  "  ar     *r 

mison;  and       ffrautor,  might  suc  the  grantor  upon  a  bond  of  indem- 

thereforei  where 

such  a  surety      nity,  notwithstanding  the  grantee  had  proved  the  value 

the  annuity,  of  the  annuity  under  the  commission.      The  facts 

SbSS^^^<7,  ^^c^  raised  this  question,  appeared  upon  the  plead- 

h  ^^enUded  *"8^  *"*^  ^^^^  ^^  Stated,  in  cbe  judgment  of  the 

to  maintain  an  Court.     It  therefore  became  unnecessary  to  set  out  the 

action  for  the  "^ 

value  against       pleadings* 
the  bankrupt, 
whohadobtain- 

^aSd^t,  TiiiidaiifortheplaintiE  There wastiodebtatthetime 
*^*^  tef  hSr  of  M««"»g  *e  commission.  The  stat  49  G.  3.  c.  121. 1.8. 
proved  under      wpUes  Only  to  those  cases  where  the  surety  is  in  a  con- 

the  17th  sec-         ,f^  ^  «  ^         ,  ,      , 

■dition  to  prove.  Before  that  statute,  the  Istw  stood  thus : 
If  the  surety  paid  the  debt  of  the  principal  before  the 
bankruptcy,  he  might  prove  it,  Osbom  and  Anoiher  r. 
Churchman  {a)  g  if  be  paid  it  afterwards,  it  did  not  const!- 
tate  a  proveaUe  debt^  and  die  bankrupt  remained  liable. 

(a)  Vro.Jac.  127. 

The 
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Flakaoa* 

agamit 
WAtniri. 


The  49  G.  8«  c.  121.  s.  8.  relates  to  the  proof  of  debts  1819. 
by  sureties ;  the  17th  section,  to  the  proof  of  the  value 
of  annuities.  The  words  of  the  8th  section  are  these: 
^*  Where^  at  the  time  of  issuing  the  commission,  any 
persofa  shall  be  surety  for,  |or  be  liable  for  any  debt  of 
the  bknkrupt^  it  shall  be  lawful  fqr  such  surety  or  person 
liable,  if  he  shall  have  paid  the  debt,  or  any  part  there* 
of  in  discbarge  of  the  whole  debt,  although  he  may  have 
paid  the  same  after  the  commission  shall  have  issued^ 
and  the  creditor  shall  have  proved  his  debt  under  the 
commission,  to  stand  in  the  place  pf  the  creditor,  as  to 
the  dividends,  upon  such  proof;  and,  when  the  creditor 
shall  not  have  proved  under  the  commission,  it  shall  be 
lawful  for  such  surety^  or  person  liable,  to  prove  his 
demand,  in  respect  of  such  payment,  as  a  debt  under  the 
commission^"  This  section  only  affiles  to  those  cases 
where  the  surety  is  in  a  condition  to  prove ;  but  the 
surety  under  an  atmuity-deed  cannot  prove  for  the  value 
of  the  annuity.  Befoi«  the  statnti^  the  grantee  himself 
oonld  not  ptove,  unless  wh^re  it  was  an  annuity  secured 
by  bbnd,  and  that  bond  had  become  forfated  $  but  now, 
fay  the  17th  section,  the  aamiity  creditor  mmj  prove 
far  the  value  of  the  annuity.  The  surety,  how- 
ever^ is  not  enabled  so  to  prove,  and  consequently  his 
case  does  not  fall  within  the  act  of  parliament.  The 
xcmedy  of  the  surety  certainly  cannot  depend  on  the 
vdtatary  act  of  the  grantee.  Thecas^  of  Webk  v. 
JViOsh  {a)  k  precisely  in  pbmU  There,  Lord  JEUen* 
hnxmgh  is  reported  to  have  Said,  <<  It  is  not  a  debt 
quoad  the  surely  until  hb  is  in  a  conditi<^  to  be  damni- 
fied.    If  the  Icfpslature  intended  such  a  ease  as  this, 

(a)  4af.^&9». 

5  they 


188  CASES  IN  MICHAELMAS  TERM 

1819.        they  have  not  so  said,  nor  have  they  used  famgaage 
snfficiendy  clear  to  enable  us  so  to  say." 


WAXKuri. 


lAtUeddle^  contra.  This  statute  should  be  liberally 
construed  in  fiivour  of  the  bankrupt.  The  1 7th  sec** 
tion  enacts,  That  the  certificate  should  be  a  discharge 
against  all  demands,  in  respect  of  the  annuity,  in  the 
same  manner  as  sudh  certificate  would  discharge  the 
bankrupt,  with  respect  \o  any 'other  deb);  proved,  or 
which  might  have  been  proved.  The  legislature,  there* 
fore^  treats  the  vahie  of  an  annuity  as  a  debt  That 
term  is  not  to  be  taken  in  its  strictest  sense ;  for  money 
payable  at  a  future  day  is  a  debt,  within  the  meaning  of 
the  bankrupt  laws :  it  includes  any  thing  which  is  the 
subject  of  proof  under  the  commission.  The  creditor 
swears  that  the  bankrupt  is  indebted  to  him.  Here, 
the  creditor  has  proved  for  the  value  of  the  annuity, 
which  is  a  debt,  within  the  meaning  of  the  8th  section ; 
and  then  the  surety  is  entitled  to  stand  in  his 
place.  If  the  argument,  on  the  part  of  the  plaintifij 
were  to  previul,  the  debt  would  be  paid  twice :  first,  by 
the  bankrupt's  estate^  under  which  the  grantee  has 
proved;  and,  secondly,  by  the  bankrupt  himself  upon 
this  daim  of  the  surety.  Suppose  this  were  the  case  of 
an  annuity  for  a  number  of  years  certain,  it  would  be 
proi^eable  under  the  7  G.  I.  c.  81.,  as  a  debt  payable  at 
a  future  day  by  yearly  instalments,  deducting  a  rebate 
of  interest.  The  value  of  that  debt  is  the  principal 
money,  after  making  such  deduction.  The  value  of  an 
annuity  for  life,  is  estimated  by  considering  it  as  an 
annuity  f<Mr  that  number  of  years  w^ch  is  the  probable 
duration  of  the  life  upon  which  it  is  granted.  The 
17tb  section  of  the  statute  empowers  the  commissioners 

to 
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to  estinuite  that  value.   The  legislature^  therefore^  have        1 8 1 9. 
adopted  this  principle^  and  have  put  an  annuity  for  life        -^-—  ' 
on  the  same  footing  as  an  annuity  for  years,  or  of  any        ^^^" 
debt  payable  at  a  future  day;  and  it  is  clear  that  the       WAnnra. 
surety  would  be  entitled  to  prove^  under  the  oommis- 
sion,  for  any  sucb^debt.     The  act,  therefore,   having 
made  the  value  of  this  annui^  a  proveable  d^t,  has, 
inefiect,  declared  it  to  be  a  debt  at  the  time  of  the 
issuing  of  the  commission. 

TUfidalj  in  reply.  This  is  not  a  debt.  It  sounds 
entirely  in  damages.'  It  differs  from  the  case  put  in 
argument  of  money  payable  at  a  future  day,  for  that  is 
debitum  in  presenti  solvendum  in  futuro.  If  it  be  a 
debt,  however,  it  clearly  was  not  so  at  the  time  of  the 
issuing  of  the  commission ;  for  it  could  not  be  a  debt, 
until  the  commissioners  had  ascertained  the  value. 

Cttr.  adv.  vuU. 

Abbott  C.  J.  now  delivered  the  judgment  of  the 
Court.  TUs  case^  which  came  on  upon  demurrers  to 
a  very  great  length  of  pleading  was  lately  argued  be- 
fore us  at  Serjeant^  Inn  Hall.  The  question  was  upon 
the  efiect  of  the  8th  and  17th  sections  of  the  statute 
49  G.  8.  c.  121.,  and  the  facts  upon  wliich  it  arose, 
may  be  thus  collected  from  the  pleadings.  On  the 
5th  Marehj  181 1,' the  plaintiff  as  surety  for  the  defend- 
ant^ joined  with  him  in  the  execution  of  an  indenture 
whereby  the  defendant  granted  en  annuity  of  3002.  per 
annum,  to  James  Martin^  and  also  a  warrant  of  attor- 
ney to  confess  a  judgment  for  securing  the  payment  of 
die  annuity.  By  this  indenture^  the  annuity  was  made 
redeemable  by  the  defendant  and  plaintiff,  or  either  of 
them,  on  payment  of  the  sum  of  2175/.  with  such  ar- 
rears 
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1819*.       re^r^  as  might  happen  to  be  due.    The  defendant  exe-^ 

cuted  a  bond  to  the  plaintifi'of  the  same  date^  wherein 

againsi  the  indenture  was  recited,  and  of  which  the  condition 
was,  that  the  defendant  should  keep  the  plaintiff  harm- 
less and  indemnified  from  the  paym^t  of  th^  »uiuit7» 
and  all  iossi  damages,  and  expenses,  and  frpi^i^l  the 
ooyenants,  condition^  provisoes,  declarations,  and 
agreep«it3,  in  the  indenture  and  warrant  of  attorney 
contained,  and  from  the  payment  of  all  sun^^  of  money 
to  grow  due  thereon,  or  become  payable  in  respect  or 
by  virtue  thereof,  and  from  all  actions,  &c.  The  de- 
fendant became  bankrupt,  and  had  obtained  his  certi- 
ficate. Martin  proved,  under  the  commission,  the  ar- 
rears then  due,  and  also  proved,  in  virtue  of  the  17th 
section  of  the  said  statute^  the  value  of  the  annuity,  as- 
certained as  therein  directed,  aud  the  value  so  proved 
exceeded  the  sum  of  2175/.  This  proof  was  made 
.  without  conununication  with  the  plaintiff.  After  this 
proo^  and  after  the  defendant  had  obtained  his  certifi- 
cate^ but  before  a  final  dividend  made  of  his  effects^  the 
plaintiff  for  his  own  sake^  redeemed  the  annuity  accord- 
ing to  the  terms  of  the  deed ;  and  now  brought  this 
action  upon  the  bond,  claiming  to  recover  firom  the  do* 
fendant  the  sums  paid  for  the  redemption  and  arreai^s. 
The  defendant  pleaded  his  bankruptcy  and  certificate 
generally  and  specially. 

Upon  the  argument  no  question  was  made  as  to  the 
arrears  due  before  the  bankruptcy;  they  were  given  up^ 
and  it  was  admitted,  that,  upon  the  breach  for  those 
arrears,  there  must  be  judgment  fyt  the  defendant* 
The  question  was  upon  the  plaintiff's  right  to  recover 
the  money  paid  at  th^  time  of  the  redemption;  and 
this  question  depended,  a^  I  have  before  observed,  ijipon 

the 
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the  construction  and  eflfect  of  the  8th  and  l?th  sections         1819. 
of  the  statute  49  G.  S.  c.  12h  For  the  defmdant,  it  was      „ 

Flakaoait 

insisted,  that  the  effect  of  the  1 7th  section  was,  to  make  ^^e"*^ 
the  value  of  an  annuity,  a  debt  within  the  meaning  of 
the  8th  section,  in  those  cases,  at  least,  where  the 
grantee  had  elected  to  prove  the  value  under  the  i7th 
section.  We  are  of  opinion,  however,  that  this  efiect 
cannot,  in  sound  construction,  be  given  to  that  section. 
According  to  the  terms  of  the  8th  section,  the  surety, 
who  has  paid  the  debt,  or  any  part  thereof  in  discharge 
of  the  wholes  may,  if  the  creditor  has  proved  the  debt» 
stand  in  his  place  as  to  the  dividends ;  ot^  if  the  credi** 
tor  has  not  proved,  may  prove  his  own  demand  in  re- 
qpect  of  such  payment  as  a  debt  So  that  the  right  of 
the  surety  is  not  made  to  depend  upon  the  proof  of 
the  creditor,  which  is  a  tnatter  in  his  own  choice^  not 
controllable  by  the  surety ;  but  the  surety  has  an  in« 
dependent  right  of  his  own  in  respect  of  a  payment 
made  by  himself,  in  a  case  within  that  section,  and  the 
only  word,  used  in  that  section  to  denote  the  cases 
within  its  operation,  is  the  word  ^*  debt''  We  think, 
therefore,  that  no  case  can  be  brought  within  this 
section,  wherein  the  surety  may  not  prove^  although 
the  creditor  should  forbear  to  do  so.  And  we  think 
the  value  of  an  annuity  is  not  a  debt  within  the 
meaning  of  that  word  in  the  8th  section.  The  grantee 
of  an  annuity  has  a  special  power  given  to  him  by  the 
17th  section,  under  the  name  of  an  annuity  creditor, 
to  prove  for  the  value  of  the  annuity  to  be  ascertained 
by  the  commisioners ;  and  the  bankrupt,  whether  the 
value  be  proved  or  not,  is  discharged,  by  his  certificate, 
against  all  demands  in  respect  of  the  annuity  in  the 

same 
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1819*        same  manner  as  witk  respect  to  any  other  debt  prove- 
'  able  under  the  commission*    But  this  clause  is  a  special 

agntut        provision,  applicable,  in  its  terms,  to  the  grantee  only 

WATKUrt,  • 

of  the  annuity,  for  he  only  is  an  annuity  creditor,  and 
not  applicable  to  the  surety.  The  value  of  an  annuity 
is  not,  by  this  section  or  any  other  part  of  the  statute, 
declared  to  be  a  debt  to  all  purposes.  If  it  had  been 
the  intention  of  the  legislature  that  such  value  should 
be  considered  as  a  debt  to  all  purposes  within  the  oper- 
ation of  the  bankrupt-laws,  we  must  presume  that  this 
would  have  been  done  in  direct  terms,  accompanied 
with  provisions  suitable  to  the  case  of  the  surety.  This 
not  being  done,  we  cannot  give -to  the  statute  the 
effect  for  which  the  defendant  has  contended,  which,  as 
we  think,  would  be  to  make^  and  not  to  expound,  the 
law.  For  these  reasons,  the  judgment  must  be  for 
the  plaintiff  upon  all  the  pleas,  except  those  which 
apply  to  the  arrears  which  were  due  before  the 
bankruptcy. 

Judgment  for  the  pliuntiff. 


IN  THE  Sixtieth  Year  of  GEORGE  IIL 


The  KiKo  against  Tippett-  utm^u^. 


INDICTMENT  against  the  defendant  for  a  nuisance,  A . 

charging  him,  in  the  first  count,  with  havings  on  lictowing-iwUi, 

1st  Aprils  1817,  unlawfully  obstructed  a  public  way  aMvi*grf)ie 

in  the  parish  of  St.  Augustine^  in  the  city  and  county  ^a^^y^ 

of  Bristol,  on  the  side  of  a  floating  harbour  there;  incona«iueno» 

of  that  put  of 

which  way  had  been  and  ought  to  be  used  by  all  the  tiM  riTer  ad- 

kuig's  subjects  going  with  vessels  on  the  said  noatuig  towing-path 

harbour  to  pass  and  repass  over  for  the  purpose  of  ^^^^^^ 

hauling  and  towing  their  vessels  along  the  floating  har-  ^^^^ 

hour.    The  third  count  stated,  that  after  the  passing  of  ^"g^g^ 

an  act  of  the  43  G.  3.,  entitled  "  An  act  for  improving  the  towing-path 

was  thereby 

and  rendering  more  commodious  the  port  and  harbour  of  mtgcct  to  be 
Bristotf**  and  before  the  nuisance  committed  by  the  de«   thnes  of  the 
fendant,  the  Bristol  Dock  Company  did,  in  pursuance  £j^,^t  waT' 
of  the  act,  make  and  convert  a  part  of  the  then  course   J^  IJ^* 
of  a  navigable  river,  called  the  Axxmf  into  a  floating   when  the  tide 

was  su^Dciently 

harbour,  and  make  a  new  course  and  channel  for  the  high  for  the 

Avon  in  lieu  of  that  part  of  the  course  converted  into  Yigaiion:  Held, 

a  floating  harbour,  and  had  continually,  from  thence,  ^^^l^^oon 

maintained  the  floating  harbour  and  the  new  course  of  "^  not  de- 

'^  strayed  by  • 

'the  river,  and  that  from  time  whereof  the  memory  of  dausa  in  tiie 

act  of  pallia* 

man  was  not  to  the  contrary,  until  the  obstruction   ment,  whereby 
thereinafter  mentioned,  there  had  been,  and  still  ought    ^^thTwOTk  ^ 

authorised 


to  make  a  towing«path  over  land,  compriaiog  the  towing-path  in  question,  on  paying  a 
cmnpenation  to  the  owner  of  the  soil,  the  effect  of  that  being  only  to  give  him  a  com- 
pensation lor  any  injury  he  may  sustain  by  enlarging  the  then  towing-path,  or 
otherwise. 


Vol.  m.  O  to 
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181  d.         to  be  a  public  towing-path,  on  the  bank  and  edge  of 
^  the  old  course  of  the  old  river,  from  the  mouth  of  a 

agamti  river  called  the  Froome,  unto  the  Lime-^kiln  DocJc^  in 
the  said  cjtyi  until  the  course  of  the  Avon  was  so 
changed  as  aforesaid,  and,  since  that  time,  on  the  side 
and  edge  of  the  floating  harbour  used  for  all  the  kin^s 
subjects  passing  and  repassing  with  their  vessels,  upon 
and  along  the  old  course  of  the  Avon  and  the  floating 
harbour  respectively,  to  pass  and  repass  along  the  tow- 
ing-path, at  all  times,  at  their  free  will  and  pleasure^  for 
the  hauling  and  towing  of  their  vessels  passing  along 
the  old  course  of  the  Avon  and  the  floating  harbour 
respectively.  The  count  then  stated  the  obstruction  as 
in  the  first  count.  The  defendant  pleaded  not  guilty. 
The  indictment  was  tried  before  Surraugh  J.,  at  the  as- 
sizes for  the  county  otSomersetf  when  the  jury  found  the 
defendant  guilty,  subject  to  the  opinion  of  this  Court 
on  the  following  case : 

The  dean  and  chapter  of  the  cathedral  church  of 
Bristol  were  the  proprietors  of  a  boat-yard,  part  of  Can* 
funCs  Marshy  in  the  parish  of  St.  Augustine  in  that ' 
city,  adjoining  to  water  which  formerly  constituted  a 
part  of  the  river  Avon^  but  which,  und^r  the  43  G.  S., 
had  been  converted  into  a  floating  harbour,  ahd  a  new 
course  had  been  cut  in  lieu  thereof,  in  which  new  course 
the  Avon  now  flowed.  This  boat-yard  was  demised  by 
the  dean  and  chapter  to  one  Sidenkam  Feast^  by  whom  it 
was  underlet  to  the  defendant,  who,  at  the  time  of  the 
obstruction,  was  in  possession  of  it.  The  boat-yard 
was  formerly  in  the  occupation  of  one  Mansfield^  boat- 
builder.  From  time  immeofidrial,  until  the  passing  of 
the  acts  thereinafter  mentioned,  there  existed  a  towing- 
pathy  and  the  same  was  fo  used^  after  th«  pasfting  of 

the 
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the  ficts,  ^er  the  Ixmt-yArd ;  and  mobriilg  po^ti  had       \M. 
been  set  up  and  were  standing  for  the  purpose  of  tOW- 
ing  and  mooring  vessels  navigating  that  part  of  the        q^oW 
river.    Hie  river  had,  till  then,  been  a  tidti^iver,  and  '""' 

vessds  used  to  be  towed  up  and  down  the  same  every 
tide^  By  an  aet  of  the  4S0.8.,  die  BriMol  Dock 
Company  ware  authorised  and  required  to  make 
two  dams  and  overfalls  across  the  river  Avon  at  certain 
places  therein  mentioned,  with  eiitranoe4i«Bon%  lodE^ 
gateS)  and  sliuoes,  so  as  to  make  the  space  of  water 
between  such  dams  a  floating  harbour,  to  the  eonstant 
height  of  sixteen  fcet,  and  to  eSDcIude  iIm  tide»wtte^, 
and  also  to  make  a  new  chamiel  for  tiie  Aam^  fiom 
die  place  where  the  floating  harbour  oommenced  to  a 
certain  other  place  therein  mentioned,  and  ako  to  make' 
a  canal  with  aproper  towing-path  on  the  south  sEde^ 
fiom  the  ^sea  at  or  near  jbrnt^imtding^  in  the  coun^ 
%)( Okmoederf  to  the  Aoon  near  the  brass  works  ill  the 
parish  of  Si.  Oeorgej  in  the  same  county,  and  also  to 
maka  a  prop^  towing-fxith  along  the  float^  harbour, 
from  such  cat,  and  through  Teii^U  AttmU  to  the  west 
end  thereof*  And  by  the  same  act,  after  reciting  that 
it  would  be  of  great  public  convMience  that  to^inn^ 
paths  should  be  maintained  xm  the  sides  of  the  Aooh^ 
and  that  the  greatest  part  of  the  length  of  such  towing^ 
paths  might  be  formed  and  laid  out  of  waste  landi^  die 
company  were  authorised  to  make  towing-paths  along 
the  fides  of  the  Atfon^  <Tom  Chapd  PiU  and  Sea  MOt 
Dodf  to  Trim  Mill  and  the  quay%  through  the  lands 
menticmed  in  the  scfaednie  thereunto  annexed,  or  in  the 
books  of  reference.  The  schedule  referred  to  was  en- 
titled **  A  schedule  of  lands,  along  which  a  towing'^path 
is  proposed  to  be  madei''  but  none  of  the  lands  da* 
O  t  scribed 
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181 9«  scribed  in  that  schedule  comprehended  the  spot  in  ques- 
__    _-  tion.     The  book  of  reference  was  entitled  "  Book  con- 

agamM  taining  the  names  of  the  owners  and  occupiers  of  the 
property  through  which  the  navigation  runs,''  but  did 
not  point  out  any  lands  as  those  through  which  any 
towing-path  was  to  be  made.  By  the  48  G.  S.  it  was 
enacted^  that  in  case  the  company  should  make  a  tow- 
ing-path in  CannofCs  Marsh  on  land  belonging  to  the 
dean  and  chiq>ter,  then  in  the  possession  of  the  said 
Sidenham  Feasi^  as  their  lessee,  such  towing-path  should 
not  exceed  six  yards  in  breadth,  to  be  measured  from 
hi^^water-mark,  and  to  commence  to  or  from  the 
gate  then  standing  at  the  west  end  of  Cannon^s  Marsh 
aforesaid,  and- to  extend  to  the  comer  of  a  yard  in  the 
occupation  of  Joseph  Mansfield^  boat-builder,  on  the  east 
end  thereof  and  that  the  compensation  for  the  use  rfsiuk 
tamng-path  should  be  ascertained  in  the  manner  therein 
specified  i  the  company  were  not  to  use  the  said  ground 
for  any  other  purpose  than  as  a  towing-path,  and  the 
dean  and  chapter  were  not  to  be  prevented  from  build- 
ing, upon  Cannoris  Marshy  any  docks,  wharfs,  &a,  or 
from  forming  any  cuts  or  canals  through  such  intended 
towing-path,  &c.,  into  any  such  docks,  &c. ;  in  which 
case  the  Company  were  to  make  and  repair  the  neces- 
sary draw-bridges,  ficc«,  so  long  as  they  had  the  use 
of  the  towing-path.  In  the  year  1809,  the  several 
works  directed  by  the  acts  of  parliament  were  com- 
pleted. That  part  of  the  river  Avon^  which  lay 
between  the  places  where  the  two  dams  were  authorised 
to  be  made^  was  converted  into  a  floating  harbour,  and 
a  new  coarse  formed  for  the  river  Awn  in  lieu  of  the 
part  which  had  been  so  converted.  The  communica- 
tion at  either  end  of  the  floating  harbour  with  the  new 

course 
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ooune  of  the  river  Awn^  was  kept  up  by  means  of  en«*  1819* 
trance^basons  and  locks  formed  and  constmcted  as 
pointed  out  in  the  acts.  After  the  works  had  been 
completed,  and  the  partial  alterations  made  in  the 
course  of  the  river  Avon^  the  towing-path  and  mooring- 
posts,  mentioned  in  the  indictment,  continued  to  be 
used,  until  the  time  of  the  obstruction  by  the  defendant ; 
and  after  the  towing-path  had  been  obstructed,  and  the 
mooring^posts  removed,  five  ships,  by  reason  of  such 
obstruction;  sustained  damage  in  passing  along  the 
floating  harbour,  four  of  them  by  running  foul  of  other 
vessels,  and  one  by  striking  against  a  bridge. 

Casberdf  for  the  crown.  The  public  bad  a  vested 
right  in  this  towing*path,  and  that  being  so,  such  right 
could  not  be  divested  by  statute,  except  by  express 
words.  Bex  v.  Btrmingham  Canal  Cmnpavy,  (a)  There 
are  no  express  words  in  any  of  the  acts  stated  in  the 
case,  destroying  the  right  which  the  public  had  so  ao- 
quired*  The  48  6. 8.,  in  its  prior  clauses,  not  only 
authorises,  but  requires  the  company  to  do  the  several 
works  therein  mentioned ;  and,  among  others,  to  make 
a  proper  towing-path  along  thefloating  harbour,  through 
Temjle  Meadsj  to  the  west  end  thereof.  In  this  re- 
spect the  act  is  imperative.  But  Temple  Meadg^  where 
such  towing«path  is  required  to  be  made,  are  situate 
on  the  south  side,  and  Cannon* $  Marsh  on  the  north  side 
of  the  floating  hafbour.  In  a  subsequent  clause  the 
Company  are  enabled  merely,  and  not  required  to 
make  towing-paths  along  the  sides  of  the  Axxm^ 
over  the  lands  mentioned  in  the  schedule,  or  in  the 
books  of  reference.    None  of  the  lands  described  in 

(^)  tJ?.f  ^.570. 
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1819.  ^  scbedttla  comprebeiicl  the  spot  In  queitioi^  and  tska 
——  *  hoohg  of  rofereoce  do  not  apecificalfy  pwit  out  any  land 
^^^^J^^  duroiigk  whiqb  a  towing-path  ig  to  be  made;  that  act» 
'^^^^'^^'^^  tbetefore^  does  not  apply  to  the  present  case,  except 
as  it  shews  that  a  towing-path  was  thought  necessary 
for  the  floating  harixrar.  Neither  does  the  4S  GL  S. 
r^qoil^  the  cosipany  to  make  any  towing-path  at  all, 
but  only  proYides,  in  the  evoit  of  their  making  suoh 
toving*path  in  Canwnfs  Marshy  for  the  rights  of  the 
dean  and  chapter*  Thit  cbnise  was  evidently  inserted 
for  their  bene^t»  and  to  prevent  the  company  from 
extending  the  dien  sabasting  public  right  to  their  in- 
jury. It  clearly  does  not,  in  express  terms,  take  away 
the  public  right;  It  tuAf  leaves  it  as  it  was  before.  If 
the  tompany  had  desisted  from  the  undertaking  al« 
together,  it  Goold  not  be  contended,  that  the  puUio 
would  have  lost  thefar  rights.  It  maybe  said,  that 
though  the  acts  of  parliament  do  not*  of  theaaaelves  and 
in  express  terms  destrcgr  the  right,  yet  considered  in 
cQ{\)unction  with  the  works  done  under  them,  and  par" 
Uonkrly  with  reference  to  that  part  of  the  river  being 
destroyed,  akmg  whidi  the  towing-path  in  question 
passed,  the  prescription  is  gone.  This^  hcywever,  is  ii 
mere  alteration  of  the  river,  and  not  a  destruction  of 
it  I  for  though,  in  strictness,  the  harbour  may  be  no 
part  of  the  navigable  river,  still  it  is  a  part,  and  to 
Britid  a  most  important  part  of  the  navigation,  and  the 
towing*path  is  mors  essential  to  the  navigation  than  it 
was  before.  In  Com.  Dig,  tit.  Pre$cription^  6,  it  is  laid 
down,  that  a  circumstantial  variation  in  a  thing  to  which 
a  prescription  is  annexed,  does  not  destroy  the  prescrip- 
tion ;  as  if  a  man  prescribe  in  modo  decimandi  for  the 
tythes  of  a  park;  if  it  be  disp»rked,  the  prescription 

con- 
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cmtinaws  6>v  it  is  aniuxed  to  th^  Iwods}  for  which        1819. 
Ompir  ▼•  Jnirews  (a)  ii  citcd^  wd  a  Tariety  of  other 
cMet  to  the  same  efl^  are  there  stated, 


ThaKwa 


A^ffyf  ocmtra.  The  right  of  the  public  to  use 
the  towiDg^th  haa  been  destroyed  by  the  several 
aefes  of  parliament  stated  in  the  case^  and  the  worka 
done  under  them.  By  the  48  G.  3.,  the  oompany 
are  authorised  to  make  a  towing-path  in  Ca^wauft 
Mmrshf  not  to  exceed  a  certain  numb«r  of  feet  in 
breadth)  paying  a  oompenaation  to  the  dean  and  chap* 
ter  for  the  use  of  that  path ;  that  campaiaalion  is  to 
be  paid)  even  if  the  path  be  narrower  than  it  was  be« 
foie^  The  kgislatttPe,  therefore^  oonaidereds  that  the 
making  of  any  towing-path  would  he  an  iiqury  to  the 
dean  and  ekepter-  Now  that  could  not  be  an  injuryt 
if  the  ri^t  of  tho  public  to  the  old  towhig«path  had 
tbw  rem  w^  ^od  /another  waa  sub^itoted  of  the  semo . 
dipiensiom  ^  the  old.  The  pvibUi?  right  it  chimed  by 
pr«)sc]ripti(»i|  andt  therefore,  it  must  bQ  e9(er<i#e4  in  ^ 
aiicieqt  mode*  By  (he  nlteratiops  that  hwe  takep  pl»a% 
th«  prmviptlTe  ri^^t  (if  it  exist)  will  be  matif ially 
vafied.  The  former  rights  churned  by  the  poUic»  to 
enter  the  boat«y«rd,  and  to  use  it  as  a  towUig-fntb, 
i^ai  confined  to  the  use  of  iu  for  the  purposf  of  towbig 
veaseW  naTigftting  the  river  Avofh  The  liability  of  the 
defendant,  tberetoet  waa  to  have  his  yard  crossed  for 
the  purpose  of  towing  and  mooring  vessels  going  up 
and  down  the  river,  but  not  for  any  other  purpose.  In 
pleadfaigi  die  prescriptive  .right  must  have  been  so 
stated ;  a  person  entering  for  any  other  purpose  could 
not  joitify.    The  moment,  therefone,  the  river  was 

(a)  Hob.  39. 

O  4  gone, 
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18)9.        gone^  there  was  an  end  of  the  right.    The  burden9 
imposed  upon  the  defendant  by  the  right  were  these : 

<«ami«        this  was  a  tide^riTer,  vessels  navigated  it  as  soon  as 
there  was  water  enough  to  float  them,  but  they  were  left 
dry  twice  in  the  twenty-four  hours ;  during  that  time, 
therefore,  the  towing-path  could  not  be  used,  and  the 
defendant  was  not  liable  to  have  his  yard  entered ;   the 
same  observations  applies  to  neap-tides.    Daring  these 
periods,  no  person  had  any  right  to  enter  and  disturb 
him  in  the  exclusive  use  of  his  premises.    This  was 
the  prescriptive  right  while  the  river  continued;  and, 
subject  to  these  burdens,  and  these  only,  the  proprietor 
of  the  land  might  originally  have  consented  to  dedicate 
the  towing-path  to  the  publ^  use ;  but,  now  that  the 
floating  harbour  has  been  created,  the  occupier  (if  this 
public  right  still  exists)  is  subject  to  have  his  premises 
entered  at  all  times,  for  the  purpose  of  towing  and 
mooring  vessels,  &c    The  passage  cited  from  Conyrit 
Digett  rests  on  the  authority  of  the  case  cited  from  Ho^ 
bart ;  in  which  case^  as  appears  from  Moore  {a\  no 
judgment  was  ever  pronounced.    In  lAdtreF%  case  (h\  it 
was  laid  down,  that  a  prescription  to  take  water  was 
not  destroyed  by  the  circumstance  of  chan^ng  a  fulling- 
mill  to  a  grist-mill,  provided  no  prejudice  thereby  arise 
by  diverting  or  stopping  the  water,  as  it  was  before. 
Her^  however,  the  right,  if  it  exist,  must  be  varied 
considerably  by  the  alterations  that  have  taken  place. 

Casberd^  in  reply,  observed  that  the  extent  to  which 
the  towing-path  was  formerly  used,  was  the  same  as  at 
present,  though,  in  the  one  case^  all  the  vessek  would 
be  moving  at  the  same  time :  whereas,  in  the  other  they 

(a)  Uoorey  869.  {h)  4  Co.  86. 

couldi 
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eoaM,  at  all  times,  proceed  along  the  floating  harbour,  >819. 

which  was  the  principal  inconyenience  intended  to  be  — *- 

remedied  by  the  acts«  4«^^ 

Cur.ad9.vuU.  '^'*"' 


Absott  C«J.  now  delivered  the  judgment  of  the 
Court.    We  are  of  opinion  that  the  acts  of  parliament 
have  not  destroyed  the  prescription,  or  the  right  of  the 
public  to  the  towing-path  founded  thereon.    It  appears, 
that  the  public  had  enjoyed  the  use  of  the  towing-path 
for  several  years  after  the  passing  of  the  first  of  these 
acts  of  parliament,  and  the  conversion  of  this  part  of 
the  river  into  a  floating  harbour  in  pursuance  thereo£ 
In  the  argument  before  us,  the  case  was  put,  first,  upon 
the  general  eflSMSt  of  this  Iq^ialative  alteration  of  the  state 
of  the  river  Avon  /  and,  secondly,  upon  the  efieot  of 
the  particular  clauses  in  the  acts,  and  especially  the 
latter  act  rdating  to  the  power  given  to  the  company  to 
make  a  towing-path,  which  might  extend  over  the  place 
in  question.     Upon  the  first  point,  it  was  urged,  on 
bdialf  of  the  defendant,  that  the  efiect  of  the  alteration 
of  the  state  of  the  river  would  be  to  cast  a  greater  bur- 
then upon  the  land  in  the  occupation  of  the  defendant 
than  had  previously  existed ;  because,  before  the  alter- 
ation, vessels  could  be  moved  only  at  certain  times  of 
the  tide,  whidi  would  include  only  a  few  hours  of  the 
natural  day  at  any  season,  and  a  very  small  portion 
during  the  seasons  of  neap-tides;  whereas,  since  the 
alteration,  vessels  may  be  moved  at  any  hour  in  any 
season.    To  this  it  was  answered,  that  the  number  of 
vessels  to  be  moved  up  and  down,  in  the  period  of  a 
year,  would  not  be  greater  since  the  alteration  than 
before;  because^  even  supposing  that  a  greater  number 

of 
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1819-       of  ves9ek  should  trad^  tp  the  port  of  Brktolt  yet  suck 


TlieKivQ 


barges  and  vesseb  as  ware  not  d^tined  for  that  port 
^<^*  would,  instead  of  passing  the  place  in  questioD»  take 
•"^  their  oourse  along  the  new  channel  of  the  river  cut 
undar  the  authority  of  the  act  Our  opinion,  however, 
is  not  founded  upon  any  caleolatian  of  this  oatilre. 
The  purpose  for  whigh  the  path  was  used  continues  the 
same,  Tb^  public  bad  a  right  to  use  the  path  beforo 
the  altieration^  at  all  times  and  seasons  when  it  could  b^ 
practically  used.  The  r^bt  was  not  limited  or  re^ 
strained  by  any  ordinanoe  of  nian«  and  had,  in  truths 
no  limit  but  such  as  was  imposed  by  tb^  oonrse  tf 
nature,  which  imposes  soma  limit  upon  tbe  exercise  of 
every  huiaan  power*  I(  before  tbe  alteratian>  any  per* 
son  had  been  sued  fi>r  using  this  patbi  he  mgbt  v^iy 
safely  have  alleged  in  bis  defence^ that itwaa a  common 
^d  public  patbt  used  by  all  the  king's  sulyecte  for  tbe 
towing  of  their  vessels  every  year,  at  all  times  of  the 
year:  tbe  exception  arising  out  of  the  natural  reOux  of 
the  tide  need  not  have  been  noticed.  An  aUegation 
that  a  person  has  a  right  to  do  any  thin|^  at  all  time^i 
at  his  free  wiU  and  pleasure^  necessarily  embodi^  in 
itself  a  tacit  exception  of  tbo^e  times  at  which  the  doiog 
of  tbe  thing  is  rendered  impracticable  by  natural  evfntSs 
whether  ordinary  or  extraordinary.  A  justification  of 
passing  over  the  land  of  another,  under  a  public  right 
of  ways  need  not  contain  an  exception  of  those  times  at 
which  tbe  way  may  be  rendered  impassable  by  an  extra^ 
ordinary  flood,  or  by  that  want  of  artificial  improvement 
under  which  many  of  the  highways  of  the  kingdom  were 
formerly  impassaUe  by  carriages,  during  some  portion 
of  the  year.  The  improvements  of  modem  times  have 
rendered  many  roads  passable  at  all  seasons,  which 

for- 
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fonnerly  were  not  so,  and  have  deprived  the  owner  of  19ld« 
the  soil  of  some  growth  of  herbage  that  he  formerly  en-  — =^ 
joyed.  This  latter  deprivation  has,,  in  some  instances,  agamti 
been  occasioned  by  the  erection  of  houses  along  the  ""'^ 

sidel  of  the  way,  in  as  short  a  space  of  time  as  that 
which  was  occupied  in  converting  the  tidflhharbour  pC 
BrisM  into  a  floatln^harbour.  This  floating*harbour 
still  is,  in  eflbet,  part  of  the  river  Avon^  thou^  gi^eatlj 
improved,  and  better  adapted  to  navigation.  The  use 
made  of  the  place  in  question  is  of  the  same  kind  now 
as  heretofore^  and  the  public  right  is  of  the  same  kind 
as  formerly ;  and  we  cannot  say  that  the  right  is  lost  by 
those  measures,  which  have  expanded  its  exerdse  oveac 
a  greater  number  of  houn  than  the  natural  stite  of  the 
river  formerly  allowed.  The  right  of  the  public  at 
larger  undar  the  prescription  or  oustmn,  ia  a  matter 
perfectly  dialinot  from  the  righu  or  powers  of  the  new 
corporatHm  created  by  the  legislature. 

The  dause  enabling  this  oorporatioa  to  make  a  to«« 
ing-patb  QYttT'-laod,  including  the  place  in  question,  on 
payment  of  a  compenwtioo,  is  by  no  means  inconsistent 
with  a  pre-existing  right  w  the  public  to  use  the  place 
as  a  towing-path*  Its  proper  effect  is  oply  to  give  to 
the  owBtf  of  the  soil  a  con^pensation  for  the  injury  tbfit 
he  may  sustain  in  consequence  of  any  improvement 
iQKde  by  the  corporation,  wheftber  \>y  extending  the 
width  of  the  path  or  otherwise.  The  public  are  not  to 
lose  the  right  fonnerly  ^joyed»  such  as  it  was,  because 
certain  persons  are  fi^mishad  with  an  fiuthority  to 
render  its  exercii^  more  easy  and  beneficial,  which 
authority  they  nmy  or  m^y  not  execute,  according  to 
thiAx  own  pleasure.  Fo?  these  reasons,  wf  think  the  / 
vwUct  of  goilty  jgx}^%  9tand# 

Judgment  for  the  Crown* 
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Tuuday, 

Tb«  Aeriff,  in 
Mkhaeimas 
tonnlast,  re-  ^ 
turned  to  a  writ 
offi.Ci."  goods 
In  bftnd,  for 
went  of  bujen* 
▼alueuiw 
known,"  and 
no  further  ttepi 
were  taken  by 
the  plaintiff  till 
TriniiyUTak  i 
folbwing.     In 
the  interim* 
the  goods  wem 
■eiied  under 
an  extent  by 
the  crown : 
Held,  that  the 
Court  woidd 
not  compel  the 
sheriff  to  make 
good  the  loss  to 
the  plaintiff, 
and  that  they 
would  quaah  a 
writ  of  dis- 
tringas which 
had  been  issued 
for  that  pur- 
pose, although 
the  plaintiff  had 
ffiTsn  all  the 
mdulgencewith 
the  adrioe,  de- 
sire, and  con- 
currenoe  of  the 
sheriff's  officer. 


RusTON  agcAnst  Hatfield. 

jDOLLANDf  in  last  Trinity  term,  obtained  a  rule 
nisi  for  quashing  the  writ  of  distringas,  issued  in 
this  case  on  the  29th  June  last,  against  the  late  sheriffs  of 
I/mdon.  It  appeared  from  the  affidavits  in  support  of 
the  rule^  that,  on  the  Bih  o{  Augusif  1816,  a  fi.  fa.  was 
delivered  to  a  person  of  the  name  of  PkUpotf  one  of 
the  officers  of  the  sheriff  o(  London j  indorsed  to  levy 
682.  6s*  Sd.  The  defendant's  goods,  to  more  than  that 
amount,  were  on  that  day  taken  in  execution ;  but  the 
sheriff's  officer  did  not  proceed  to  a  sale^  because  the 
plaintiff's  attorney  directed  him  not  to  do  sa  On  the 
6th  of  November^  the  sheriffi  were  ruled  to  return  the 
writ,  and  a  return  was  accordingly  filed  on  the  2Sd  of 
November^  stating,  that  there  were  ^<  goods  in  hand  for 
want  of  buyers,  value  unknown."  On  that  same  day,  the 
plaintiff's  attorney  informed  the  sherifis'  officer,  that  he 
had  received  33/.  Ss,  in  part  discharge  of  the  levy ; 
and,  on  the  7th  of  December^  1818,  he  wrote  to  say, 
that  he  expected  the  rest,  and  desired  the  officer  to 
withhold  further  proceedings.  On  the  5th  of  Februafy, 
all  the  defendant's  goods  were  seized  under  a  writ  of 
extent  The  affidavits  in  answer  stated  various  appli- 
cations to  the  sherifis'  officer  to  pay  over  the  money 
levied  by  him:  these  were  continually  repeated  till* 
Nov.  6th,  1818 ;  and  they  further  stated,  that  all  the 
indulgence  was  givien  by  the  advice,  desire,  and  con- 
currence of  the  sheriffi'  officer,  who,  constantly, 
assured  the  plaintiff's  attorney,  that  he  might  do  so , 

safely, 


Hatfiklo. 
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safely,  and  thi^t  he  would  save  the  plaintiff  harmless  1819. 
from  any  risk.  It  further  appeared,  that  after  the  """" 
extent  had  swept  away  the  goods  of  the  defendant,  the  agmnat 
partner  of  the  sheriffi'  oflScer  had  promised  to  pay  to 
the  plaintiff  the  balance  lost  by  their  delay.  The  writ 
of  distringas  issued  the  29th  ofjune^  1819,  and  was 
directed  to  the  late  sherifis  of  London^  for  the  sale  of 
the  defendant's  effects,  seized  by  them,  and  was  in- 
dorsed to  levy  S4eU  IBs.  Od.  The  late  sheriffs  went  out 
of  office  on  the  28th  oi  September  last 

Abraham  shewed  cause.  It  appears  in  this  case, 
that,  although  time  has  been  given  to  the  sheriffis 
yet  that  it  was  done  at  the  instance  of  their  own 
officer,  who  must  be  considered  as  identified  with 
them;  and  that  distinguishes  this  case  from  Rex  v. 
The  Sheriff  of  Surry  (a),  and  Bex  v.  The  Sheriff  of 
Surry  (6),  and  Hex  v.  The  Sheriff  of  London  (c) ;  for 
there^  in  the  two  former  cases,  it  does  not  appear  that 
there  was  any  negociation  to  account  for  the  delay; 
and,  in  the  latter  case,  there  was  a  negociation,  to 
which  the  sheriff  was  no  party.  But  here  he  is  a  party 
to  it. 

BoUandj  contra,  contended,  that  in  this  case  no- 
rdiance  ought  to  be  placed  on  the  act  of  the  sheriff's 
officer,  and  that  it  was  here  sworn  that  the  plaintiff's 
attorney,  having  received  part  of  the  money,  directed 
the  officer,  by  letter  of  the  nth  December,  1818,  to 
withhold  any  further  proceeding. 

(a)  1  T.R.  456.  (ft)  9 Sa$t,  467.  (<?)  1  Tami.  Ill' 

Per 
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RUSTOW 

GgantM 


Per  Curiam.  It  Is  not  to  be  allowed  by  a  nego- 
ciation  of  this  sort,  between  the  plaintiff's  attorney  and 
the  sheriff's  officer,  to  get  rid  of  the  objection  which 
arises  out  of  the  delay  permitted  by  the  plainti^  and 
to  fix  the  sheriff  with  the  payment  of  this  debt  It 
is  sworn,  indeed^  that  the  time  was  given  at  the  request 
of  the  sheriff's  officer ;  but  then  that  was  upon  his 
telling  the  plaintiff's  attorney  that  he  had  then  fixed  the 
sheriff  with  the  payment  of  the  debt  The  pldntiff, 
therefore^  cannot,  lifter  this  lathes  on  his  part,  now  pro- 
ceed against  the  sheriff. 

Rule  iibsolut^  but  without  costs. 


iVdwmi€r  16th. 


The  memorial 
of  an  annuityy 
g^rantBa  sinoo 
65  G.  5.  c  141., 
need  not  itate 
that  the  aQnuity 
is  redeemable^ 
nor  the  name 
of  the  party  in 
whose  favour 
the  warrant  of 
attorney  b 
giyen. 


Yems  against  Smith. 

QHrrTY  had  obtained  a  rule  nisi  for  setting  aside 
the  annuity,  and  the  judgment  entered  up  under 
the  warrant  of  attorney  given  to  secure  die  annuity.  It 
appeared  that  the  annuity  in  question,  which  had  been 
granted  subsequently  to  the  63  G.  8.  c«141^  was  se- 
cured by  a  deed,  which,  amongst  other  things,  stated, 
that  the  defendant  was  to  be  at  liberty  to  redeem  it 
upon  certain  terms  therein  specified.  The  objections 
were,  Ist,  that  the  memorial  of  the  deed  had  omitted 
to  state  this  clause  for  redemption  of  the  annuity ;  and, 
2dly,  that  in  the  memorial  of  the  waocant  of  attorney 
the  name  of  the  party  to  whom  such  warrant  of  attorney 
was  given  and  granted  was  also  omitted* 


Marryat  and  Storks  shewed  cause.    They  referred  to 
the  schedule  giyen  in  the  53  G*  3.  c.l41«  5«2»,  in  which 

there 
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there  is  a  description  of  the  mode  in  which  an  annuity*        1819. 


deed  most  be  memorialised ;  and  contetided,  that  it  no 
where  appeared  necessary  to  itisert  a  clause  oF  the 
deed  stating  whether  the  annuity  was  or  was  not  re- 
deemable ;  and,  besides,  there  is  now  no  reason  for  so 
doing.  Whilst  1 7  G.  8.  c.  26.  was  in  force  there  were  no 
means  by  which  the  grantor  of  an  annuity  could  ascer- 
tain the  diflerent  clauses  of  the  deed,  except  by  exam- 
ining it  at  the  enrolmeAtrofflce;  but  now,  by  5SG.3. 
c.  141.  s.  5.,  he  may  obtain  a  copy  of  it  And  as  to 
the  Sd  objection,  the  schedule  does  not  require  the 
tiame  of  the  party  at  whose  suit  the  judgment  under 
the  warrant  of  attorney  is  to  be  entered  up  to  be  sped- 
fled  therein. 

Chiifyf  contra,  contended,  that  the  clause  of  redemp- 
tion must  be  considered  as  part  of  the  consideration 
for  which  the  annuity  was  granted;  the  53  G. 8.  c.  141. 
5.2.  contains  precisely  the  same  words  as  the  cor- 
responding clause  in  17G.  3.  c.^G.^  and  the  schedule 
Was  only  intended  to  give  an  outline  of  the  mcmoriAL 
Now  under  17  G.  8.  c.  86.  it  would  dearly  have  been 
necessary  to  have  stated  the  clause  ibr  redemption. 
Upon  the  2d  point,  he  contended,  that  the  schedule 
required  the  names  of  the  parties  to  be  set  out,  and 
here  the  name  of  the  party  in  whose  favour  the  Warrant 
of  attorney  was  given  is  not  set  out 

Abbott  C.  X  There  is  no  column  in  the  schedok 
which  requires  it  to  be  stated  whether  the  annuity  was 
redeemable  or  not;  and^  as  to  the  okgection  that  the 
clause  for  redemptioa  it  part  of  the  oonsidtratioD^  it  is 
Mily  necessary  to  tsMi  tbe  sdwdide^  the  seventh  eolomn 

of 
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Sjuth. 
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1819.  (>f  which  has  diese  words:  <<  Consideration,  and  how 
—  paid/'  It  18  obvious,  therefore,  that  the  consideration 
a^^  there  spoken  of  is  It  consideration  which  can  be  paid. 
The  clause  for  redemption,  cannot,  therefore,  come 
witliin  the  schedule ;  and  if  any  thing  not  specified  in 
the  schedule  be  necessary,  the  schedule  itself  would  be 
worse  than  useless.  The  first  objection,  therefore,  fails  ; 
and,  as  to  the  second,  the  schedule  states  the  mode  of 
memorializing  the  warrant  of  attorney  to  be  thus: 
A.  B.  to  /.  K.  and  L.  M.,  attomies,  &c.  It  does  not, 
therefore,  require  the  name  of  the  party  in  whose 
&your  the  warrant  of  attorney  is  given  to  be  spe- 
cified. 

Rule  discharged,. with  cost^ 


pnday,  Brill  against  Neele. 

November  19^ 

Aoouiit,ttisiiig  HTHE  record  stated,  that  the  plaintiff  had  brought  his 

was  indebted  to  bill  against  defendant,  being  in  custody  of  the  mar- 

trairk  mdiL  shal,  in  a  plea  of  debt,  and  the  commencement  of  the  de- 

fa^'ndSbtedf '  claradon  was  in  the  common  form  in  debt    The  first 

that  bo  under,  ^ouut  then  Stated,  that  defendant  was  indebted  to  the 

took  and  pro- 
mised to  pay»      plaintiff  for  work  and  labour,  &c.;  and,  being  indebted, 

an  action  bath  that  defendant  undertook  and  promised  to  pay  upon  re- 

noTa  good  ' "  quest,  whereby  an  action  hath  accrued,  &c.   The  second 

andomnotbe  ^^°^  ^**  ^P^^  *  quantum  meruit,  and,  in  form,  like 

joined  in  a  de-  the  first    The  Other  counts  were  properly  framed  in 

claratton  with 

counts  in  dc^  debt  To  this  declaration  there  was  a  demurrer,  assign«> 
ing  for  cause  the  misjoinder  of  debt,  and  assumpsit ;  and 
now  the  Court  suggested  that  the  declaration  was 

in- 
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inform^,  and  recommended  plaintiff  to  amend.  1819. 
Tlndal^  in  support  of  the  declaration,  contended,  that  T~" 
although  the  first  two  counts  were  informal,  still,  that  igaimt 
they  were  not  absolutely  bad;   for  the  recital  of  the  *"** 

writ  shewed  it  to  be  an  action  of  debt,  and  the  pro- 
mise might  be  rgected  as  surplusage.  But,  even 
without  rgecting  any  thing,  the  word  promise  did  not 
absolutely  shew  the  count  not  to  be  in  debt;  fojc  debt 
will  lie  on  a  concessit  solvere^  and  the  word  promise  is 
equivalent  to  the  word  agree,  and  it  will  also  lie  on  a 
promissory  note^  Bishop  v.  Young,  (a)  The  form  of 
the  declaration  in  that  case  is,  that  defendant  promised 
to  pay,  by  reason  whereof  &c;  and,  if  debt  may  be 
maintained  upon  an  actual  existing  promise,  there  is 
no  reason  why  it  should  not  be  maintained  upon  a  pro- 
mise implied  bylaw. 

JEspinasse,  in  support  of  the  demurrer,  relied  upon 
DaUon  v.  Stniih  {b\  where  this  Court  held  a  declar- 
ation containing  counts  precisely  similar  to  be  bad; 
and  Lawrence  J.  there  said,  that  the  counts  laid  with  a^ 
promise  were  counts  in  assumpsit  without  a  breach. 
The  Court  upon  this  intimated  their  opinion,  that  that 
case  was  precisely  in  point;  and  Tindal  then  craved 
leave  to  amend,  stkting  that  he  was  not  aware  of  the 
dedaion  cited,  as  the  ame  was  not  reported  in  Easi^ 
and  leave  was  given,  on  payment  of  costs. 

(a)  ^MouiP^.  TS.  (6)  ^Smiih,  Stp*  61S. 
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JFriday,  BaILDON   OgoiMt  PlTTER. 

November  \9Ctu 

An  act  of  par.      A   RULE  uifti  had  bmi  obtaintd  in  the  lost  term  to 

liament  created     XX  ' 

•  court  of  re-  exempt  the  defimdaiit  from  oottB  on  the  paymciit 

Quests  in  a  city 

andiu  liberties,  of  8&  purftQapt  to  the  act  of  the  45  Q.  3.  c.  67.^ 


2. 


rildi^on  oT^'  bliibiiig  »  court  ^^frequeste  in  the  city  oiBath,  and  fdr 
^10?"^  restraining  the  plaintiff  from  taking  out  execution  on 
finomaDypenon  gn  affidavit  that  the  defendant  resided  in  the  city  of 

lesiduig  within 

the  city  and  li.  BofJh    The  d«fiMidant's  affidavit*  etated  the  fiilbwing 

pmons  residing  fiusti ;  The  debt  wae  due  on  a  promiMory  note  made 

r^JSToi'iI^':  itt  Imdm  ibr  jot,  of  which  «•  had  been  paid;  the 

^h^j^  plaintiff  had,  for  semal  years,  rmided  in  Z^mfam ;  he 

diction  ojer  commenced  his  action  in  January^  tfid  obtained  a  var- 

causes  of  action  *^ 

■rising] witiiottt    dict  at  the  sittings  after  last  Trinity  term.     The  wit- 

the  jurisdiction^ 

provided  the       Mises  examined  at  the  trial  resided  in  Zofsdon,  and  it 
d^end^t  Uved    ^^  %^QTn  that  no  part  of  the  cause  of  action  accrued 
^^j^^j^^^""^^    within  the  ci^  of  jBaiL    The  question  arose  upon  the 
/  above  statntfw  and  the  following  clauses  were  referred 

to*  In  page  10*  the  commissionen  are  authorised  U> 
decide  all  disputes  and  diffiBrances  between  party  and 
patty  for  any  eom  not  exceeding  10{.  in  ali  actions  or 
causes  of  debt,  whether  soch  debt  shall  arise  from  any 
bond,  &&  or  any  promissory  note  or  inland  bill  of  ex- 
change, &c.  fco. ;  and  then,  in  page  1S.»  it  is  enacted, 
**  That  it  shall  be  lawful  for  any  persons,  whether  they 
reside  within  the  jurisdiction  of  the  said  Court  or  not, 
having  any  debts  not  exceeding  the  value  of  10/.,  by  or 
from  any  persons  whatever  inhabiting^  residing^  or  being 
wiikin  the  said  cityj  or  the  liberty  and  precincts  thereof, 
to  proceed  by  summons  in  the  said  courts;"  and  then, 

bv 
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bj  »  dauae  in  page  27«f  it  was  anactad  <<  Tbat  if  wy       1819* 
afitipn  for  ai^y  debt  racoTerable  in  the  said  «ourt  of  re-       '^ 
qnasU  should  be  commenped  in  /any  other  coart,  tbe        Mpiiiif 
plaiiiti9*  shall  not  by  reason  of  «  verdiirt  fer  him  be  en- 
titled to  my  Go^ts*" 

C%i%  qpw  abewad  caos^  and  contended  th«t  aa  the 
l^ttsa  of  action  arose  in  LmUm^  and  the  witnesses  x^ 
aided  therei  the  ot^ect  of  the  legislature  which  was  to 
savewpense  to  the  parties,  wpnld  be  belJiBr  answered 
bf  the  trial  of  th^  cause  theref  and  h^  cited  Buf  r. 
Denser  (a)  to  shew  Aat^  generally  speakingi  inferior 
courts  of  this  description  had  not  authority  over  causes 
of  fccdon  ariHOg  without  the  local  limits  ot  their 
jurisdiction.  Besides,  here  tiie  lotal  court  had  no 
power  to  €ompel  the  attendance  of  witnesses  resident 
kiLimdon. 

tteaier^  tontrji^  observed  that  this  court  derived  its 
anthority  entirely  from  die  act  of  parliament ;  by  the 
apecial  provisions  of  which  act,  the  party  himself  was 
entitled  to  give  evidence,  and  diat  diere  was  nothing  in 
the  act  to  restrain  the  jurisdiction  of  the  Court  to  causes 
of  action  arising  within  the  dty  of  Baih^  provided  the 
defendant  resided  there. 

Abbott  C.  J.  The  Court  must  give  e&ct  to  tbe 
plain  language  of  the  act  of  parliament.  The  words 
of  the  act  are  too  lai|;a  to  admii;  of  any  doubt.  It  puts 
Hut  jprisdijction  of  the  Court  entirely  upon  the  place  of 
residence  of  the  defendant.  ^The  act,  in  page  10.,  ex- 
pressly gives  the  commissioners  authority  to  try  causes 

(a)  6T.M.  842. 
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1 S 1 9.        on  promissory  notes  for  sums  not  exceeding  1 0/. ;  and  in 

.  page  12.  it  directs  that  ary  person^  having  a  debt  not 

Bailsov 
agamu       '  exceeding  lOL  in  amount^  from  any  person  residing  with^ 

in  tie  jurisdiction^  may  proceed  ly  summons.  It  is  im- 
possible, without  narrowing  the  words  of  the  act,  not 
to  say,  that,  by  the  proper  and  ordinary  construction 
of  it,  this  plaintiff  might  have  sued  in  the  court  of  re- 
quests. Thenxomes  the  other  clause,  by  which  it  is 
provided,  that  where  the  commissioners  are  enabled  to 
determine  the  case^  a  party  who  proceeds  in  any  other 
court  is  not  entitled  to  costs.  I  think,  therefore,  tliat 
*  this  rule  ought  to  be  made  absolute 

Bayley  J«  If  this  were  a  Court  existing  by  com- 
mon law,  and  having  only  a  limited  jurisdiction,  and 
the  legislature  had  passed  this  act  to  facilitate  the  pro- 
cess of  the  Court,  the  language  used  might,  perhaps,  in 
that  case,  not  be  sufficient  to  extend  that  well  known 
jurisdiction  to  causes  not  cognizable  by  it  before. 
This  Court,  however,  is  created  by  the-  act  of  parlia- 
ment which  puts  the  jurisdiction,  as  to  debts  not  ex- 
ceeding 10/.,  entirely  upon  the  place  of  residence  of  the 
defendant  And  that  distinguishes  this  from  Bex  v. 
.  Danser^  where  the  act  was  merely  to  facilitate  the  pro- 
ceeding in  a  court  baron,  which,  at  common  law,  has 
only  jurisdiction  over  causes  of  action  arising  within  its 
local  limits. 

HoLBOYB  and  Bsar  Js.  concurred. 

Rule  absolute. 
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Barnaed  and  Another,  Executors,  against    {^*,^ 

HiGDON. 

A  RULE  nisi  had  been  obtained  in  the  last  term,  to   Fidntifi  mA 
allow  the  defendant  his  costs  in  this  action,  on  an  ^^b^^' 


affidavit  stating  the  following  fects.    The  declaration   a!^J^^ 
was  for  money  lent  and  advanced  by  the  testator,  money  *■*<*  ?  ""^  ^ 
had  and  received  for  the  use  of  the  testator,  and  interest   iIm  trkl  that 
thereon.  The  plaintiffs,  in  their  particulars  of  demand   daimcdanM 
alleged  the  money  to  be  due  to  them  in  right  of  their  ^a^J^f^ 
testator.     The  cause  was  tried  at  the  Uneoln  luring  SjJi^^^***" 
assizes,  when  it  appeared,  upon  the  books  of  account  own  n^t,  u 
produced  on  the  part  of  the  plainti£^  that  the  trans*  nmortiMtM- 
actions,  upon  which  the  balance  claimed  arose^  wore   noomMt 
matters  of  account  between  the  plainttflb  in  their  own    crart^^ 
right  (as  partners  with  the  testator),  and  the  plaintiflb   ^^fy^^^ 
were  nonsuited     These  accounts  commenced  in  1805^   tobaTebUoom 

allowed  him  aa 

andoontiimedto  1814,  when  separate  commissions  iasujed  ootuiiitho 
against  the  platnti£Ea  and  their  then  partners,  and  die 
defendant  then  a(i||asted  his  aocoilnis  with  the  sttsigoees* 
The  actaoQ  was  brought  in  the  nkmet  of  the  plainti£E^ 
by  an  order  of  the  Lord  Chancellor,  made  in  a  cause  to 
which  the  plaintijBs  were  no  parties.  The  plaintiff's 
attorney  -  on  the  record,  as  well  as  the  party  in  the 
chancery  suit,  were  informed  of  the  real  nature  of  the 
iransactiona  before  the  commencement  of  the  action, 
/^rhe  Court  now  Bbapped  Beader,  who  was  about  to 
.shew  cause,  and  called  upon 

Deitman,  in  support  of  the  rule.     A  party  is  not  to 

be  eabeijQpted.firom  costs,  merely  because  he  describes 

himself  as  executor  when  he  has  no  right  so  to  do; 

PS  hm 
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181d.  here  the  plaintiiFs  have  sued  in  that  character  for  the 
""^"  very  parpose  of  defrauding  the  defendant  of  his  costs. 
agamtt  BoUord  V.  Spencer  (a),  Grimstead  v.  Shirley  (i),  and 
Comber  v.  Hardcastle  (c),  are  authorities  in  point  In 
tbe  ImI  Gate  th^  Cwrt  of  &  P.  made  an  order  upon  a 
plaintiff  to  pay  costs  who  had  sued  in  the  character  of 
adminiitrator»  «pon  an  agreemwt  which  had,  athii 
oiwa  wjiieB^  been  cancelled  by  the  defimdant 

AaamrGJi  Al  octminoA  law  neither  party  waft 
entitled  to  costs*  They  are  givea  by  particular  stati|t4s> 
and  the  stak  fiS  H.  8*  c.  \5kf  which  gives  oasts  to  a  dih 
ftudam  in  saab  an  action  as  the  preaenti  speaks  only  of 
eontracta  made  mUh  or  wrongs  done  to  the  pbdntiffi 
Now  aa  this  action  is  not  founded  on  a  contract  mada 
whh  the  phdntiflb  bat  with  the  testator,  it  followi  tbal 
the  defendant  ia  not  entitled  to  oasts  under  that  act; 
atidf  aa  oosta  are  not  expressly  given  to  a  defendant 
Jigaiast  an  executor^  if  wa  were  to  direct  the  offioar  to 
tnt  the  costs  for  the  defendatity  and  those  costs  wefa 
iitadki  part  of  the  judgment,  that  judgment  would  be 
ctodoaons*  I  am,  therefore^  deariy  of  opinion,  that 
this  mle^  in  the  terms  in  which  it  is  drawn  up^  cannot 
ba  asade  absolute;  and  I  would  by  no  means  encourage 
Ae  defendant,  under  the  special  circumstances  of  this 
ease^  to  apply  to  the  Court  for  an  order  upon  thepbuli- 
tiff  to  pay  costs,  as  was  done  in  the  ease  of  Cbminrv. 
Hardeastk*  It  is  suffident^  howeveir,  at  present  to  say, 
that  we  have  no  power  to  order  these  costs  to  ba  taxed, 
and  to  beoHne  part  of  the  judgment;  and,  therefor^ 
thit  rule!  miist  be  discharged. 

Rule  discharged. 

..(4  77.it.a5S.        {h)%Tami%l^>       (c)  aBsfcfiW.  llf. 
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The  King  against  George  Willums,  Esq.     ^^'[^^ 


flOth. 


AT  the  annual  ireneral  sessions  of  the  peace  for  the   '^^ " 
*=*  *  havenojuri*- 

connty  of  Lancaster j  hotden  htPrestoTt^  on  the  25th  dicdon,  under 

Jime^  1818,  the  Court  of  quarter  sessions  allowed  the  «.  i6.\  to  make 

treasurer's  accounts,  on  the  debtor  side  of  which  was  J^^^^* 

the  following  item  :  *«  To  the  clerk  of  the  peace — his  ^^^  to'be 

kn  on  rolls  issued  in  AprUy  My,  and  October^  1817,  made  to  the 

^  •^'  '  '     clerk  of  the 

woa  in  Jtmrnfff  1818^   85,589A  17^.  0A»  at  Is*  per  peMe;  uidt 

pound,  1482.  Bi.  SdJ*    The  order  of  sasIo&s  having  acou^It^ 

been  renoved  into  this  coort  by  certiorari,  Fa^k^db^  ^^»  tol!^ 

taioed  a  rule  nisi  fiir  quashing  so  much  of  it  at  rdated  ^/^^^ 

to  the  abore  i^M^  on  an  a£Bd«fit,  stating^  that  audi  •^  ^^p*^ 

ment  was  after* 

allowance  bad  bemk  iiiao%  not  upon  an  attnnais  of  tba  wards,  by  an 

labour  of  th&dark  of  the  peaoe^  bot  on  a  calcvlation  of  nons,  allowed 

poandage  on  the  siiaie  cstraatesi  by  the  folla  issued,  j^e^c^of"^ 

In  anawarta4hia,  the  aflUarito  stated  an  order  of  ee^  Kj^crSfoi 

MBS,  dated  4tb  Zktemier,  1815,  whieh  was  as  fbliowa:  o^ier  of  sessions 

as  allowed  that 

^  That  the  derk  of  the  paaee  be  allowed  one  pemiy  ta  item:  Qu«ie, 

wbetheTf  under 

the  pound  on  all  soma  taiaed  by  virtue  of  the  said  new  the  ss  g.  s. 

asseisinentt  in  lieu  of  bis  usual  fees  beretofere  taken  f»  ^^sessiofs^ 

making  the  rates  and  for  the  rolls,  exclusive  of  all  ^  miH^r 

charges  and  expences  in  printing  and  preparing  the  *°^^T^*^ 

said  ioQs|  which  1^  is  hereby  directed,  to  charge  in  the  peace. 
hia  annual  acoounti*" 

Scarlett  and  L  Williams  shewed  cause.  The  counlgp 
treasurer  was  bound  to  obey  the  order  of  sessions  of 
December^  1815,  and  he  was,  therefore,  justified  in 
making  the  payment  in  question.  And  if  any  objec- 
tion is  to  be  taken  to  that  order,  it  ought  to  have  been 

P  4  re- 
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1819.  removed  by  certiorari,  and  so  brought  before  the 
-—  Court  If  the  court  of  sessions  bad  jurisdiction  to 
against  make  any  order  for  a  compensation  to* the  clerk  of  the 
peace,  it  is  sufficient;  for  they  have  exercised  that  juris- 
diction; and  as  the  order  itself  is  not  before  the  Court, 
the  mode  in  which  the  jurisdiction  has  been  exercised  is 
not  in  question.  Now  the  55  6.  d.  c.  5 1,  gave  a  juDs^ 
diction  in  cases  like  this  to  the  magistrates  ;  for  the 
16th  section  enabled  them  to  make  compensation  to 
all  their  officers,  and  their  jurisdiction  was  not  denied 
in  Bes  v.  HoiiUgrave{a);  but  there  the  order  was  b^ 
fore  the  Court,  and  it  appeared  that  the  justices  had 
made  a  vicious  computation.  Here  it  is  not  before 
the  Court;  and  the  Court  will  not  presume  that  an 
order  not  before  them  is  bad.  Every  presumption 
should  be  made  in  favour  of  an  order  of  this  descrip- 
tion. Here  the  work  had  been  performed  at  the  time 
of  the  allowance  of  the  treamirer's  accounts,  and  the 
Court  may  fiurly  prerame  that  the  sessions  then  esti- 
mated its  value,  and  finding  that  w  allowance  of  one 
penny  per  poand  ou  the  sum  estreated  was  a  proper 
oonqpensation  for  the  faiboiir  done,  allowed  that  sum 
aooordingly.  They  also  cited  IZer  v.  InAabitatlts  of 
r.  (4) 


Parkej  contra.  The  56  G.S.e.  51.  s.  16.  gave  no 
jurisdiction  to  the  magistrates  to  make  a  compensation 
to  the'derk  of  the  peace ;  for  the  officers  enumerated 
are  all  of  an  inferior  description;  and  the  general 
words  at  the  end  must  be  construed  with  reference  to 

(o)  1  J».  4-^.  91%  (b)  4  r.  JU  S9U 
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tbe  officers  ebumenitecl.  Besides,  at  all  events,  the  1819. 
order  of  December  1815,  was  bad  on  the  fiice  of  it. 
For  it  was  a  general  order,  and  prospectiTe,  and  the 
justices  have  no  power  to  make  a  prospective  onler. 
If  so,  the  treasarer  ought  not  to  have  obeyed  it;  He 
was  then  stopped  by  the  Court. 

Abbott  C.  J.  This  case  has  come  before  the  Court 
rather  in  an  imperfect  manner.  It  appears,'  however, 
to  stand  thus:  By  an  order,  made  Jtm^  25th,  1818, 
the  treasurer's  accounts  for  the  county  of  lAtncaster 
were  allowed  at  the  annual  general  sessions  by  the 
magistrates  there  assembled.  That  order  has  been 
brought  up  into  this  court  by  certiorari, .  and  a  motion 
has  been  made  to  quash  such  part  of  the  order  as 
allows  the  sum  of  148/.  6s.  Sd.  to  the  treasurer.  That 
motion  is  supported  by  an  affidavit,  stating  that  the 
allowance  was  made,  not  upon  any  calculation  of  the 
work  done  by  the  clerk  of  the  peace,  but' by  a  pound- 
age upon  the  sums  levied  under  the  rate.  On  the  other 
aide^  m  order  of  sessions,  dated  4th  December^  1815,  is 
produced,  by  which  this  poundage  was  allowed;  and, 
supposing  that  order  to  have  been  made  by  a  competent 
tribunal,  I  might  perhaps  think  that  that  orders  ought 
to  have  been  removed  into  this  court  before  we  could 
proceed  to  quash  the  part  of  the  present  order  before 
referred  to,  inasmuch  as  the  treasurer  would  be  war- 
ranted in  making  such  payment,  in  obedience  to  the 
order  oi  December^  1815.  But  I  am  of  opinion,  that 
the  sessions  have  no  jurisdiction  to  make  a  prospective 
prder  of  this  sort  for  an  allowance  to  the  clerk  of  the 
peace  by  way  of  poundage.    And  if  that  order  was 

made 


WfiuAitA. 


211  CASES  itr  MI0HAELMA8  TERM 

1819.        m$Ae  by  a  trftanttl  which  bad  no  tach  jnrisdictioB,  th« 

pdyinent  by  the  trediorer  was  wHhont  authority,  and 

^aint$  ought  not  to  be  allowed  in  hia  aoooonts.  It  has  been 
ingeniously  put  in  argument  that  the  order  in  181  ^^ 
after  the  work  had  been  done  by  the  derk  of  the  peace, 
may  be  considered  as  an  original  order  by  the  Court 
making  him  a  proportionate  allowance  for  his  trouble. 
But,  I  think*  that  it  is  impossible  so  to  consider  it*  In 
the  first  place,  it  is  not  the  ordinary  course  of  proceed- 
ing to  make  such  an  original  order  at  the  time  of  ex- 
amining the  treaaurer's  accounts.  The  magistratesi 
upon  that  occasion,  only  examine  whether  he  has  pro* 
perly  given  credit  for  the  sums  received  by  bim»  and 
that  the  sums  stated  to  be  paid  by  him  are  properly 
vouched.  In  the  second  place,  it  is  to  be  observed, 
that  the  voucher  for  this  individual  payment,  which  is 
here  returned  with  the  order  of  lessions,  shews  mcMt 
manlfestlyi  that  this  sum  was  paid  by  virtue  of  the  or- 
der of  DeeembeTi  181f«  It  is  impossible^  therefore^ 
to  consider  the  ord^  of  Jtrnr,  18)8,  as  an  original  and 
substantive  order ;  or,  indeed,  as  any  thing  else  than  an 
order  allowing  an  account  expressly  founded  on  ,the 
order  of  Decapber^  1815,  which,  it  appears,  was  made 
by  a  court  wholly  without  jurisdiction^  I  am,  there* 
fore^  of  opinion,  that  that  part  of  the  order  of  sessions, 
making  allowance  to  the  clerk  of  the  peaces  shoUld  bt 
quashed. 

Bayiey  J.  It  is  not^  necessary,  upon  the  present 
occasion,  for  the  Court  to  decide  whether  the  sessions, 
under  this  act,  have  a  power  to  make  any  compensation 
to  the  derk  of  the  peace.  At  present,  I  am  not  satis- 
fied that  the  dause  relied  upon  does  not  give  them  that 

power.J 
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power.   For  the  officers  are  there  enttmeratedy  without        1819. 
any  referenoe  to  rank^  priority,  or  arrangement  in  any 
ether  reeepeot ;  and,  not  being  named  aocovding  to  any 
gradation  or  rank^  it  teems  to  me  that  the  general  wovda 
at  the  end  are  not  necessarily  restrained  so  far  as  to 
exdnde  the  derk  of  the  peace.    Bat  it  seems  to  be  quite 
clear,  that  the  present  order  caiinot  be  supported*    For 
the  item  is  this:   *<  To  Ibeclerk  of  the  peace;  his  fees 
on  rolls  issued,  35,5892.  17s.,  at  one  penny  per  pound, 
1482.  Bs.  Sd/*    Now  that  is  primft  &cie  an  objection- 
able allowance ;  fbr  this  Ib  not  the  proper  way  of  remu* 
nerating  an  officer,  being  according  to  the  quantum  of 
the  rates  collected,  and  not  according  to  his  trouble. 
Then  that  being  so,  it  was  incumbent  on  the  treasurer, 
who  had  made  that  payment,  to  shew  some  order  of 
sessions  authorizing  it;  fbr  when  his  accounts  were 
before  the  magistrates,  they  ought  only  to  hare  allowed 
such  items  as  were  so  authorized.     Now  the  only  order 
produced  is  that  ^December,  1S15.     But  I  am  of 
opinion  that  the  sessions  had  no  jurisdiction  to  make 
such  a  prospective  order,   which  was  to  last  an  inde- 
finite time.    The  compensations  to  the  officers  are  to 
be  paid  out  of  the  monica  levied  by  any  county-rate ; 
and  if  they  are  to  make  a  compensation,  the  magistrates 
ought  to  see  what  the  trouble  has  been,  or  is  likely  to 
be,  without  any  referenee  to  the  quantum  to  be  ooU 
leeted  under  any  specific  rata    And,  unless  they  can 
do  that,  which  never  cai|  be  the  case  in  an  order  of 
dns  description,  it  is  utterly  impossible  to  say  that  they 
Iwve  a  jurisdiction  to  make  any  such  order.    Besides^ 
there  is  ako  an  insuperable  difficulty  arising  from  the 
drcumstaocC)  that  no  such  order  can  be  removed  by 
certiorari  after  six  months  have  elapsed ;  so  that  unless 

within 
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Hie  Kara 
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Williams. 


within  the  first  dx  months  such  an  order  were  re- 
moved, it  would  be  binding  for  ever;  and  that,  too, 
upon  persons  who^  at  the  time  when  the  order  was 
made^  were  not  inhabitaiits  of  the  county,  and  so  had 
no  opportunity  of  contesting  the  question.  I  think^ 
therefore^  that  this  item  in  the  treasurer's  accounts  ought 
to  have  been  disallowed,  and  that  that  part  of  the  order 
of  sessions  which  allowed  it  ought  to  be  quashed. 

HoLROYD  J.  I  am  of  the  same  <^inion,  that  this( 
rule  should  be  made  absolute;  and  that  for  the  reasons 
already  given  by  the  Court,  wiUi  which  I  entirely 
concur,  (a) 

Order  of  Sessions  quashed  accordingly^ 


(a)  JBestX  was  in  the  Bail  Court 


A  writofmaiv 
damus  to  a  cor- 
poration, com^ 
manding  them 
to  pay  a  poor's 
rate,  omitted  to 
state  that  the 
defendants  had 
no  effects  upon 
which  a  di^ess 
could  be  levied : 
Held,  that  this 
was  a  fttal  ob- 
jection to  the 
writ,  and  might 
betaken  after 
the  return,  or 
at  any  time  be- 
fore die  issuing 
of  the  peremp- 
tory mandaxnus. 
Qwpr?,  idietber> 


The  King   against  The   Margate   Pier 
Company. 

A^ANDAMUSL  The  writ  stated,  that  a  rate  of 
Is.  6d*  in  the  pound  was  duly  made  on  or  about 
the  17th  April  last,  for  the  relief  of  the  poor  of  the 
pariah  of  St.  JohnTihe  Baptist^  in  the  Me  of  Thanet^  m 
the  county  of  Kmt^  in  which  parish  the  pier  and  har- 
bour of  Margate  are  situated ;  and  that  such  .rate  was 
duly  published,  and  that  by  it  the  defendants  were 
rated  at  the  sum  of  150A,  for  and  in  respect  of  the  pier 
and  toll-houses,  &&  erected  thereon.  It  further  stated 
an  application  to  the  defendants,  and  a  neglect  and 
refusal  to  pay  the  rate ;  and  concluded  by  commanding 


in  smh  ft  case,  a  mandiimua  wiU  li«. 
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payment  to  be  made  to  the  overseers.  .  To  this  writ,        1819. 
the  defendants  made  a  special  return.     When  the  case 
came  on  for  argoment. 


Manyatj  for  the  defendants,  took  two  objections  to 
the  writ ;  first,  that  the  writ  did  not  state  that  the  de- 
fendants had  no  effects  on  which  a  distress  could  be 
levied,  which  was  the  ordinary  remedy,  in  case  of  the 
Don*payment  of  a  poor's  rate ;  and,  secondly,  that  no 
mandamus  would  lie  for  the  non-payment  of  a  poor's 
rate. 

Gumetf  and  BoUand,  contra,  admitted  the  first  ob- 
jection to  be  a  fatal  one^  but  contended,  that  it  was  now 
too  late  to  be  put  as  an  objection;  and  they  cited  Rex 
V.  The  Mayor  of  York  (a),  in  which  it  was  so  expressly 
laid  down  by  Lord  Kenyon  and  BvUer  J.  A  party  who 
has  such  an  objection,  is  not  to  wait  till  after  the  re- 
turn has  been  made,  and  then  to  come  and  take  the 
objection,  but  he  ought  to  apply,  in  the  first  instance^ 
and  move  that  the  writ  should  be  quashed. 

Marryaty  in  support  of  the  objections.  Tlie  case  of 
Hex  V.  The  Mayor  of  York  is  directly  at  variance  with 
the  older  authorities.  The  case  of  Tcylor  v.  The  City 
of  Gloucester  (J),  Rexs.  City  of  Chester  {c\  Rexy.  The 
Ooerseers  of  Shepion  Mallet  (rf).  Rex  v.  The  Mayor  of 
Abingdon  (<r),  Regina  v.  The  Parish  of  Littleport  (/), 
Mex  V.  Mittfor  of  Tregony  {g\  Rex  v.  Ward  (*),  Moore 

(a)  5  T.  B.  74.  (b)  iBoLlL  409. 

(c)  SMod.  10.  {d)  SMod.4aO. 

(e)  9Sak.  699.  VLd.  E^yfn.  ^9.  S.  C     Cntk.  499u 
(/)6Jtf4N(.97.  {js)  tMod.\n.\n. 


ThcKixo 

agmU 

TlieMAmoATB 

Pier  Company. 


(A)  3Ar.  898. 


y.Mittfor 


ee«  CASES  xif  MICHAELMAB  TERM 

1819.        T.  M(»gor  of  H£Utings{a\  ttid  Bejf  r.  The  OoUkge  qf 
*~~*        Phfmiam  (&}>  are  all  autborilies  to  ihew  that  aueh  a» 
mgaind        objection  may  be  taken  after  the  return ;  and  in  Bes  w* 
^CMwd^.  Mayor  of  Abingdorij  even  after  the  return  had  been 
held  to  be  bad,  in  a  subsequent  term,  exceptions  were 
allowed  to  be  taken  to  the  writ,  as  appears  from  the 
report  in  Cariluifo ;  and  no  authority  can  be  found  which 
supports  the  position  relied  cm  by  the  other  side,  whidi 
was  only  a  dictum,  and  not  the  principal  point  decided 
in  the  case.    On  the  second  objection,  he  contended, 
that  no  instance  could  be  produced  of  a  mandamtn 
similar  to  the  present.     This  is  a  mandamus  to  enforce 
the  payment  of  money.     Now  the  Court  have  never 
interposed  in  cases  of  a  private  nature,  although  a  party 
may  have  no  remedy  at  law.     Suppose  an  individual, 
living  within  the  local  jurisdiction  of  Wales^  sued  for 
a  debt,    after  judgment    recovered,    withdrew  him- 
self out  of  the  local  jurisdiction,  there  the  plaintift* 
•  had  no  remedy  to  enforce  his  judgment ;  yet  no  one 
ever  thought  of  applying  for  a  mandamus  in  such  a 
case ;  but  a  remedy  was  obliged  to  be  given  by  par- 
liament.   ;So,  if  a  man  be  ordered  to  pay  money  by 
,  the  sessions,  and  does  not  pay  it,  can  a  mandamus  go 

to  compel  him  to  do  so  ?  and  in  Emerson  v.  LoMof  (0), 
after  the  action  had  failed^  a  mandamus  might  have 
been  applied  for,  but  Uo  such  application  was  made- 
It  has  been  said,  that  there  has  been  an  instance  of  a 
mandamus  of  this  sort  to  the  Strand  Bridge  Compai^. 
Now  that  probably  turned  upon  the  particular  pro- 
visions of  the  private  act  there;  for  where,  as  is  not 

(a)  Cah  Smp,  ffard.35S,  3(2.    2  Str.  lOlO. 
{b)  5  Bwrr.  2740.  («)  2  ffen.  JBU  W, 

on* 
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imfir«qumit  in  moh  aclit  no  ipaeific  remedy  at  all  k        1819. 
given  agaimt  the  comiNUiy^  a  mandamus  will  lie.    Bnt 
where  a  vped&c  remedy  is  ooae  given^  no  mandamni 


Tb*KiM 


will  lie,  even  after  that  epecifie  remedy  has  been,  by   Hm  Cmiasf  • 
cirenmetanqefl^  rendered  unavailing.    The  general  pro- 
position it,  that  a  mandamus  will  only  lie  where  bodi 
in  law  end  in  fiict  there  is  no  other  remedy  given.    In 
JUw  V.  Bristam  (a),  it  wee  held  that  nomandnnus  dould 
be  granted,  beotnse  the  proper  remedy  was  by  indiet- 
ment  And  in  Stevmu  v.  Evam  andAtwiher  {h\  Demnitm 
J*  laid  it  down  as  a  rule,  that  where  a  new  stattite  pre^ 
'  scribes  a  perticular  remedy,  no  other  remec^  oen  be 
taken,  and  that  therefore  no  action  would  lie  for  a  poor^s 
rate.    So  here  no  mandamus  ought  to  go  to  compel  a 
payment  of  a  poor's  rate,  the  only  remedy  being  by 
distress  and  sale  of  the  parties'  goods.    Suppoae  an 
aoUon  against  a  corporation,  in  which  the  individuals 
of  it  were  not  personally  liable,  and  the  corporation 
]mu1  no  property  capable  ci  being  taken  in  execiiUon. 
There  is  no  instance  ever  heard  of,  in  which  a  manda- 
mus has  been  applied  for  to  compel  the  paybi«)t  of 
the  debt.  Yet  such  cases  must  have  frequently  oecurred. 
This  is  a  novel  application,  the  extent  of  which  it  is  not 
easy  to  foresee. 

Abbott  C.  J.  I  am  of  opinion,  that  it  is  not  too 
late  now  to  take  an  objection  to  the  writ.  Suppose  an 
action  brought  for  a  false  return,  if  the  writ  be  de^ 
fective,  the  party  bringing  the  action  can  never  be  en- 
titled to  judgment.     And,  besides,  in  a  case  like  this, 

l(a}  6  T.R.  1S8.  (6)  2  Burr.  1157. 

where 
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1819.  where  there  is  no  writ  of  error,  the  Court  will  surely, 
at  any  time  before  a  peremptory  mandamus  issues^ 
suffer, itself  to-be  informed,  and  examine  whether  the 


Tha  KiHO 


.pkr  Coavnay,  writ  is  SO  framed  as  to  give  them  jurisdiction.  It  is 
undpubtedly  more  convenient  that  such  an  objection 
should  be  taken  at  first,  and  that  will  probably  acconnc 
for  the  observations  of  Lord  Kenyan  and  Mn  J.  BuUer 
in  the  case  cited*  But  the  other  authorities,  shewing 
that  such  an  objection  may  at  any  time  be  taken^  do 
not  seem  to  have  occurred  to  these  learned  Judges, 
^en  those  observations  were  made.  Then,  as  to  the 
objection  itself  it  appears  to  me^  that  the  ground  of 
such  an  ^>plication  as  the  present  is,  that  there  is  no 
other  remedy,  and  therefore^  it  is  dear,  that  the  writ 
oug^t  to  state  that  fiict  distinctly ;  if  not,  it  would  do* 
prive  the  defendants  of  the  power  oi  traversing  that 
most  material  &ct,  for  they  are  only  to  answer  what  is 
allied  in  the  writ  I  think,  therefore^  that  this  is  an 
objection  in  substance  and  not  in  form,  and  that  we 
ought  to  quash  the  writ.  That  being  so,  it  becomes 
'unnecessary  to  pronounce  a  decision  on  the  point, 
whether  any  mandamus  will  lie  in  the  present  case 

Writ  of  mandamus  quashed. 
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NiAs  against  Adamson  and  Others..  awMfajr, 

'pRESPASS  for  breaking  and  entering  plaintiff's  Whrntfaea*. 
houses  and  seizing  his' goods.     The  defendants  unccrtificited 
pleaded  the  bankruptcy  of  the  plaintiff.     RepUcation,  S^S^^X 
that  the  defendanU  committed  the  trespass  of  their   riJ^^"^' 
own  wrong;    upon  which  issue  was  joined.      At  the  to  Aon  by  • 

third  •*— — — 


trial,  at  the  last  Lent  assizes  for  EsseXf  before  Park  X,  had  left  the 

the  only  question  was,  whether  the  seizure  of  the  goods  nS^  &a,  in 

was  justifiable.     The  defendants  were  acting  under  the  ^aJ^J^S^ 

authority  of  the  assignees  of  the  plaintiff  NiaSf  who  ?**'^5f*°**' 


became  bankrupt  m  May^  1816,  and  had  not  obtained 

1.  •/.  »  ,       ,  •  i«  the  Mine,  it  wi» 

his  certificate.    It  appeared,  that  at  a  meeting  of  cre>  held,  that  they 
ditors  under  the  commission,  held'  pursuant  to  notice  J^Suing,  an  " 
in  the  Qazette^  for  the  purpose  of  assenting  to,  or  dis-  b«SwtMt 
senting  from,  the  sale  of  the  bankrupt's  fiimiture,  and  being  enUded; 
to  consider  whether  it  should  be  by  public  or  private  propertjagdinii 
contract,  it  was  at  first  proposed  that  the  bankrupt's 
furniture,  should  be  given  up  to  him.      After  some 
debate,  it  was  finally  arranged  by  the  creditors  then 
present  (who  were,  however,  not  the  whole,  nor  even  a 
majority,  in  number,  of  the  whole  body)  that,  on  the 
payment  of  100/.,  the  furniture  should  be  given  up. 
Accordingly,  a  friend  of  the  bankrupt,   Mr.  CoUinson^ 
advanced  that  sum,  and  the  bankrupt  remained  in  pos- 
session. In  January y  1817,  the  assignees  took  possession 
of  the  furniture,  notwithstanding  the  previous  agree- 
ment;  an4,   on  the  31st  c/bntiat^,   sold  the  goods  in 
question,    for  the  seizure  of   which  the  action  was 
brought      The  learned  Judge  told  the  jury,    that 
Vol.  IIL  Q  though 
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1819.  though  the  general  principle  was  quite  clear,  that  the 
property  acquired  by  a  bankrupt  between  his  hank-' 
ruptcy  and  certificate  belonged  to  his  assignees,  yet, 
that,  in  his  opinion,  the  peculiar  circumstances  of  this 
case  entitled  him  to  maintain  this  action,  inasmuch  as 
the  assignee^  having  obtained  the  consent  of  the  ere*- 
ditors  called  together  by  advertisement,  liad  here 
entered  into  a  contract  with  the  bankrupt  for  the  sale 
of  these  very  goods,  and  had  received  the  money  from  a 
fi:ieud  of  the  bankrupt.  The  jury  found  a  verdict  for 
the  plaintiii^  damages  317^  Nolan^  in  last  Easier 
lerm,  obtained  a  rule  nisi  for  a  new  trial,  en  the  ground 
of  a  misdirection  of  the  learned  Judge,  in  this  respect. 
AndpQw, 

Marryaif  Gitmq/^  gud  Comyn^  shewed  cituse.  There, 
is  no  dilute  that,  generally  speaking,  all  a  bankrupt's 
property,  acquired  both  before  and  after  the  lM^i\k* 
ruptcy,  belongs  to  \iifi  assignees  i  but  the  question  is, 
whether,  here^  there  are  not  circumstances  to  Uke  the 
case  <mt  of  that  general  rule.  Here,  the  assignees  have 
made  a  contract  with  the  bankrupt;  for  they  have 
agreed,  that  for  the  sum  of  100/.  he  should  have  his 
furniture^  <md  that  agreement  was  sanctioned  by 
the  assent  of  a  meeting  of  creditors.  In  Coles  v. 
JOarram  (a),  the  majority  of  the  Court  of  Comapon 
J%as  were  of  opinion,  that  an  uncertificated  bankrupt 
might  maintain  an  action,  even  against  his  own 
assignees,  upon  a  contract  made  with  them ;  and  it 
would  be  manifi^tly  inconsistent  with  that  decisioDy  if 
they  were  to  be  able  to  seize,  afterwards,  the  proper^ 

(•)  iTannuiSi^ 
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required  by  him  In  sneh  an  action.    It  would  be  man{-        1819« 


Kus 


ftrtly  nnjmt,  if  the  assignees  were  here  to  be  permitted 

to  'retain  the  100/.  paid  for  the  goods,  and  still  to  seize        agaim$ 

l|ie  goods  again.     Besides,  here,  a  meeting  of  creditors 

have,  as  it  appears,  assented  to  the  agreement ;  and  a 

tliird  party,  viz.  CoOinsorij  is  interested,  for  he  paid  the 

100/.  on  this  express  stipulation.     It  was  the  duty  of 

the  assignees  to  dispose  of  the  bankrupt's  property: 

bere^  they  ha^  so  done;   and  if  they  have  made  an 

im^fovideAt  bargain,  this  is  not  the  mode  to  set  It 

Aiide^  for  lliey  ought  rather  to  hare  petitioned  the 

Lord  Chancellor  for  that  purpose. 

Nclan  and  Montagu,  contriL  If  CcUinson  hat  ftoy 
complaint  to  make  against  the  assignees,  it  is  for  him  to 
apply  to  the  Lord  Chancellor.  If  the  assignees  were  to 
do  so,  the  Lord  Chancellor  would  tell  them  that  the 
remedy  was  already  in  their  own  hands,  viz.  by  seizure 
of  the  goods.  All  the  bankmpt^s  property,  acquired  as 
well  befote  as  subsequent  to  the  bankruptcy,  vests  in  his 
assignees  till  he  has  obtained  his  certificate;  and  the 
cases  on  this  subject  may  be  divided  into  two  classes : 
first,  where  the  assignees  do  not  interfere ;  and, 
secondly,  where  they  do.  In  the  first  class  of  cases,  no 
doubt,  the  uncertificated  bankrupt  is  capable  of  ac- 
quiring and  retaining  property,  Chippendale  v.  Tom' 
Unsm  (o),  Welibv.Fos  (6),  SiUcv.  Osbom  (c),  Webb 
v.  JVarcL  {d)  But  he  is  as  clearly  not  entitled  to  re 
tain  any  property  as  against  his  assignees,  Traughion  - 
V.    Gitley   {e)j    Eoani   v.    Mann    {f\    Kitchen   v. 

(a)  Cw^,  B.  L,  432.  ed.  1817.  (6)  7  T.  J2. 191. 

(c)  1  Esp.  140.  (d)  7  T.  JR.  296. 

\e)  JmUer,  690.  (/)  Coup.  570. 

Q  2  Bartsch 
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1819.  BaHsch  (a),  Hesse  v.  Stevenson  (i),  Ckdes  v.  Bar^ 
-•""•  raw  (c),  and  Ebdl  v.  Pickersgill  (<£),  are  all  the  authorities 
<^atnj#  on  this  point  .  la  all  of  them,  except  the  case  of 
Coles  V.  Barroom  the  above  position  is  distinctly  recog- 
nised. But  that  case  is  not  entitled  to  weight;  for  it 
was  only  the  decision  of  two  Judges,  Mansfield  C.  J* 
dissenting  at  the  time  of  the  judgment,  and  Lawrence  J., 
who  had  dissented  also  when  the  rule  was  moved, 
having,  in  the  interval,  left  the  Court  of  Common 
Pleas.  And  this  is  directly  at  variance  with  both  One 
cases  of  Hesse  v.  Stephenson^  and  Htdl  vi  PickersgiUj 
the  latter  of  which  was,  in  effect,  an  action  against  the 
assignees  by  the  bankrupt  It  is  also  at  variance  with 
the  principle  of  the  bankrupt  laws ;  for ,  the  reason 
why  a  second  commission  of  bankruptcy  cannot  be 
supported  against  an  uncertificated  bankrupt  is,  that  he 
has  no  property.  So,  a  stranger  cannot  give  property 
to  him  as  against  his  assignees,  as  in  the  case  of  a 
legacy,  Tudwcy  v.  Bourn  {e)  /  nor  can  a  creditor, 
Webb  V.  Ward  {/) ,-  nor  a  meeting  of  creditors,  because  a 
power  is  given  to  them  by  statute  only  in  cases  of  refer- 
riqg  dilutes  to  arbitration ;  nor  can  the  assignees  them- 
selves do  it  so  as  to  bind  any  subsequent  assignees. 
The  ground  is,  that  though  all  these  respective  persons 
have  a  iiill  right  to  give  up  their  own  property,  they 
cannot  give  up  the  property  of  the  other  creditors. 

BoUandf  who  was  to  have  argued  on  the  same  side, 
was  stopped  by  the  Court 


(fl)  7  Etui,  62.  {b)  5B.iP.  578. 

(c)  4  Taunt.  754.  (d)  1  JBrotHBrng*  285. 

(0  S  Bwr.  716.  if)  IT.  M.  296. 

Abbott 


AsAMtOITt 
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Abbott  C.  J.    It  is  our  duty,  as  a  court  of  law,  to     ^1819. 

decide  tbis  case  upon  legal  principles ;   and  it  is  clear,        —— 

tBat  by  law,  an  uncertificated  bankrupt  cannot  possess         agamtt 

property ;  for,  as  soon  as  it  comes  to  his  possession,  it 

ve^ts  in  his  assignees,  and  may  be  seized  by  them.    But 

it  is  said  that  this  is  an  excepted  case,  and  that  here 

the  assignees  are  estopped  from  saying  that  this  pro^ 

perty  did  not  belong  to  the  bankrupt     The  facts  are 

these :  A  commission  issued  against  the  plaintiff;  and, 

at  a  meeting  o(  creditors,  it  was  at  first  proposed  to 

leave  the  bankrupt  in  possession  of  the  property  in 

question ;   but  some  difficulties  having  arisen  respecting 

this  matter,  CoUinson^  a  fiiend  of  the  bankrupt,   pn>« 

posed  to  pay  100/.,  in  order  to  induce  the  creditors  to 

permit  the  bankrupt  to  remain  in  possession ;  and  this, 

at  a  meeting  of  the  creditors,   was  agreed  to,  and  the 

bankrupt  accordingly  remained  in  possession,  until  he 

was  dispossessed  by  the  assignees.     Now,  it  is  said,  that 

if  the  assignees  may  do  this,  it  is  a  fraud  upon  CoUinson. 

We  cannot,  however,   look,   in  the  present  case,  at 

CoBinson^s  rights.     It  is  clear,  that  the  property  in  the 

goods  was  intended  to  vest  in  the- plaintiff;  and,  if  so, 

it  will  go  to  his  assignees,  unless  they  are  estopped  from 

setting  up  such  a  claim.       Then,  how  are  they  so 

estopped  ?     In  order  to  ascertain  that,  we  must  look  at 

the  duty  they  are  to  perform.     They  are  entrusted  with 

a  3tatutable  authority,  which  is  to  be  executed  for  the 

common  benefit  of  the  creditors  at  large^  and  are  not 

to  be  guided  by  the  will  of  any  particular  body  of 

creditors;    and  the  Court  cannot  hold  that  they  are 

estopped,  without  holding,  at  the  same  time,  that  the 

acts  of  a  meeting  of  such  creditors  will  bind  those  who 

lure  fibseqt*      It  being,   therefore,   the  duty  of  the 

Q  3  ^ig. 
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apply  for  thdr  remoyal.  As  all  the  creditors,  thei^fore^ 
are  not  estopped,  the  bankrupt  could  only  acquire  a 
defeasible  property  in  these  goods,  which  the  assignees 
bad  consequently  a  right  to  reclaim.  The  presait 
action^  therefore^  is  not  maintainable. 

Best  J.  I  am  of  the  same  opinion.  The  case  of. Coles 
T.  Barrow  is  very  distinguishable  from  the  present  cas^ 
inasmuch  as  there  the  action  was  brought  to  recover  . 
from  the  assignees  k  recompense  for  the  personal  labour 
of  the  bankrupt,  whereas  here  it  was  brought  for  pro- 
perty belonging  to  the  bankrupt  And,  besides,  if  Mr. 
Justice  Lawrence  had  continued  in  the  Court  of  C.P., 
that  decision  would  probably  not  have  been  pronounced. 
It  is  not,  therefore,  entitled  to  any  great  weight.  The  au* 
thority  of  that  case  is  much  broken  in  upon  by  the  case 
of  Hesse  v.  Stevenson ;  there  Lord  Ahatdof  says,  "  Can 

'  there  be  any  doubt  that  if  a  bankrupt  acquire  a  large 
sum  of  money,  and  lay  it  out  in  land,  that  the  assignees 
may  claim  it?   They  cannot,  indeed,  take  the  profits  of 

'  his  daily  labour:  he  must  live ;  but  if  he  accumulate  any 
large  sum,  it  cannot  be  denied  biit  thit  the  assignees  are 
at  liberty  to  demand  it."  Besides,  the  statute  ofEUz. 
seems  to  me,  in  its  very  terms,  to  convey  away  every 
species  of  property  which  the  baSikrupt  has  or  can,  by 
any  means,  acquire ;  and  I  think  we  should  violate  that 
statute  if  we  were  to  hold,  that  it  was  competent  to  the 
bankrupt  to  bring  an  action  against  the  assignees  for 
doing  their  duty  by  seizing  the  property -in  question. 
If  CoUinson  be  aggrieved  by  this  proceeding,  he  may 
apply  to  the  Lord  Chancellor  for  relief;  but  I  do  not  see^ 
how  the  assignees  could  have  done  so  with  effect,  in  the 
present  case.  Upon  th^  whole^  I  am  of  opiniop,  that  the 

pro* 
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propehy,  in  the  present  case,  belonged  to  the  assignees, 
as  trustees  for  the  creditors  at  large,  and  that  this 
action  is  not  maintainable.  The  rul^  therefore,  for  a 
new  trial,  must  be  absolute. 

Rule  absolute. 


WooDBRiDGE   agoitist   SpooNER  and  Wife,     >««••€«%, 

-n  .    •  n  'w\  November  24tii« 

Executrix  of  Bance. 


A  CTION  on  a  promissory  note,  given  by  the  tes-   Where  a  pro- 
tatrix  to  plaintiff,  for  lOOZ.,  dated  1st  September,   ^IK^f 
1817,  payable  «« on  demand,  for  value  received,  and   {^^y'Si^n*** 
his  kindness  to  me.''    Plea,  general  issue.    At  the  trial   ^">d,  parol 

^  eTidence  is  not 

before  Abbott  C.  J.,    at  the  sittings  after  last  Easter  adinksible  to 

shew,  that  at 

term,  the  defendant  gave  in  evidence^  declarations  of  thatimeof 

the  testatrix  at  the  time,  that  the  note  was  not  to  be  ^j^^^that 

payable  till  afteir  ber  death,  and  that  it  was  to  be  given   ''  "^"^^^^ 

in  addition  to  a  legacy  of  20L  left  in  her  will.    It  ap-  ^®  ^«*^  ^ 

Jilt  the  maker.         . 

peared,  also,  that  the  testatrix  was  in  poor  oircum-  ^,^,  ^.  ^^^^/"^ 

stances,  and  that  she  was  not,  altogether,  possessed  of  ^^'x^T^f 
more  than  3002.  or  400/.,  and  that  she  lived  almost  en- 
tirely at  the  plaintiff's  house.  Scarlett^  for' the  plaintifi^ 
contended,  that  this  evidence  ought  not  to  be  received* 
j/Utbott  Q».i.  received  the  evidence ;  and  being  of  opinion 
that  it  shewed  that  the  note  was  a  testamentary  paper, 
and  ought  to  be  so  proved,  nonsuited  the  plaintiff, 
giving  him  leave  to  move  to  enter  a  verdict  for  100/., 
in  case  the  Court  should  be  of  a  different  opinion. 
Scarlett  having  in  last  Trinity  term  obtained  a  rule  nisi 
accordingly, 

Marryat 
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181 9#  Marryat  and  Aiioam  shewed  cause)  and  contended^ 

that  this  evidence  was  admissible.  The  note  was 
merely  evidence  of  a  debt,  and  the  parol  testimony 
proved,  that  there  was  no  e^dsting  debt^  bnt  a  mere 
promise  of  a  sum  of  money  after  the  decease  of  the 
testatrix,  and  the  plaintiff  co\dd  not  have  recovered 
upon  it  in  her  life-time.  Suppose  a  deed  was  delivered 
as  an  escrow,  or  a  bill  at  two  months  given  with  an 
express  agreement  at  the  time,  that  the  party  should, 
at  the  end  of  two  months,  be  allowed  to  renew  it ;  may 
not  these  circumstances  be  given  in  evidence,  in  case 
of  an  action  brought  on  the  deed  or  bill  ?  If  so,  there 
was  clearly  enough  to  go  to  the  jury,  that  this  note  was 
agreed  not  to  be  demandable  till  after  the  death  of  the 
testatrix.  Tate  v.  Htlbert  {a)  is  an  authority  to  shew, 
first,  that  evidence  is  receivable  of  what  takes  place  at 
the  time  of  giving  a  promissory  note ;  and,  secondly, 
that  a  promissory  note  .may  be  the  subject  of  a  donado 
mortis  causa.  And  Lemson  v.  Lwmqn  {b)  is  to  the 
same  effect. 

Scarlett  and  Abraham^  contra,  relied  on  Hoarev. 
Graham  {c\  and  Free  v.  Hawkins,  {d) 

Abbott  C.  J.  It  struck  me  at  the  trial,  that  this 
was  a  testamentary  promise  in  the  nature  of  a  legacy^ 
and  if  so^  that  the  plaintiff  could  not  recover  at  law.  I 
was  led  to  this  conclusion,  in  some  degree,  by  the 
language  of  the  first  count  of  the  declaration,  in  which 


(«)  S  ret.jun.  111.    4Mnmh  C.  C,  by  Eden,  S86. 

(6)  1  P.  Wm.  441.         (c)  5  Campb.  57.  (d)  1  B.  Mo9r4,  53S. 

it 
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it  was  stateds  that  the  deceased  promised  the  plaintiff  1819. 
that  she  would,  at  her  decease,  give  him  100/«  more  »^— 
than  a  legacy  of  SOl*,  which  she  meant  to  leave  him.  It  agamst 
is  admitted,  however,  that  unless  the  evidence  was 
properly  received,  I  ought  not  to  have  drawn  that  con- 
dusion ;  and  it  seems  to  me  now,  that  the  evidence  was 
not  properly  receivable.  There  is  no  doubt  that  a 
proper  and  sufficient  consideration  existed  for  this 
note;  and  the  evidence  does  not  native  that  part  of 
the  case.  But  its  object  was  to  shew  that  a  promissory 
note^  which  in  terms  appeared  to  have  been  payable 
on  demand,  was  agreed  not  to  be  payable  till  after  the 
decease^of  the  maker.  Now  it  is  contrary  to  the  rules 
of  law  to  admit  extrinsic  evidence  to  shew,  that  the 
intention  of  a  party  executing  a  written  instrument  is 
different  from  that  apparent  on  th,e  &ce  of  the  instru- 
ment itself 

Batlby  J.  I  am  of  ofunion  that  this  evidence  was 
.inadmissible,  and  that  even  if  it  were  admitted,  it  ought 
not  to  prevent  the  party  ftom  recovering.  It  appears, 
on  the  &ce  of  the  notey  to  have  been  given  for  a  suffi- 
cient consideration,  and  it  could  pot  have  l»een  the  in*" 
tention  that  the  compensation  should  rest  on  the 
ground  of  a  donatio  mortis  causS,  for  then  it  would  be 
revocable^  but  that  it  should  be  secured  by  a  binding 
instrument.  Under  these  circumstances  the  note  was 
given ;  and  it  seems  to  me,  that  it  was  obligatory  on 
the  party  making  it,  and  that  even  if  there  were  a 
secret  understanding,  that  the  note  should  not  be  pre- 
sented for  payment  until  after  the  decease  of  the  maker, 
still  it  would  be  binding  on  her  executors.  Besides, 
here  the  nde,  on  die  face  df  it,  purports  to  be  payable 

on 
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181 9.  on  demand,  and  it  would  be  extremely  dangerous  to 
■"■"^  allow  a  party,  who  has  "signed  such  an  instrument, 
agnnsi  afterwards  to  say,  that  it  was  not  so  payable.  It  is  a 
general  ^nd  useful  rule,  that  no  parol  evidence  is  ad- 
missible, to  contradict  that  of  which  there  is  written 
evidence ;  and  I  [think,  therefore,  that  this  evidence 
was  not  admissible. 

HoLROYD  J.  I  am  of  the  same  opinion.  This  evi- 
dence was  adduced,  not  to  shew  a  want  of  consideration, 
or  that  the  consideration  for  the  note  was  illegal,  or 
that  it  was  not  delivered  to  the  party  to  be  made  use 
of  for  his  own  benefit  The  utmost  extent  to  which  it 
could  go,  was  an  attempt  .to  prove,  that  the  note  was 
not  payable,  as  on  the  face  of  it  it  imported  to  be. 
Hiis,  therefore,  was  to  contradict  the  note  itself  which, 
by  the  rules  of  law,  a  party  is  prohibited  from  doing. 
Even  if  the  evidence  had  been  received,  I  think  it 
would  not  make  a  material  difference  in  the  result. 

Best  J.  The  parties  in  this  case  are  bound  by  .a 
written  contract,  and  it  is  contrary  to  the  first  rules  of 
law  to  admit  parol  evidence  to  vary  br  contradict  it, 
and  the  only  exception  to  those  rules  is,  where  a  con- 
tract is  illegal.  I  can  see  no  solid  ground  of  distinction 
between  the  present  case  and  that  of  Free  v.  Hawkins* 
It  i$  said,  ^hat  in  this  case,  there  is  a  fraud  on  the  le- 
gacy duty.  But  if  this  note  was  not  revocable^  it 
could  not  be  a  testamentary  gift ;  and  if  so^  th^e -could 
be  no  fraud  on  the  l^acy  duty.  I  am,  therefore,  of 
opinion,  that  this  nonsuit  must  be  set  aside,  and  that 
the  verdict  must  be  entered  for  the  plaintiff. 

Jud^ept  for  the  plaintiff, 
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Richardson  and  Others,  Assignees  of  Thomp-    Thursday, 

_.       -  •      .     XT  1     November  25At 

SON,    a    Bankrupt,    against   Noubse    and 
Christian. 


/^AMPBELLj  on  a  former  day,  had  obtained  a  rule   -nie  Coun  will 
to  shew  cause  why  the  award  in  this  case  should  not  ^,^1^^  onuTe" 
be  set  aside.    The  bankrupt  was  owner  of  a  ship,  which  ^SStarton^e 
was  chartered  to  the  defendants  for  a  voyage  to  the  Redded  con- 
JSfl»^/nrff>5  and  back.     While  returning  home  with  a   less  the  Uw  be 

dear  upon  the 

cargo,  partly  belonging  to  the  charterer  and  partly  to   subject;  and, 
other  shippers,  she  encountered  ^  hurricane,  %nd  was   the  captaiTofT 
driven  into  the  Mauritius.     The  captain  there  neces-  J^'edLSport 
sarily  sold  some  cotton  and  rice,  part  of  the  homeward  f",*^"*"'.J^  ^^ 
cargo^belonging  to  the  charterers,  to  pay  for  the  ship's   l»d  necessarily 
repairs  and  necessary  disbursements.    Other  goods  were   cargo,  at-u  price, 
then  taken  in  on  freight  in  place  of  those  so  disposed  would  have  ^ 
x>^  and  the  ship  returned  safely  to  the  port  of  London.   ^  of  destin- 
The  goods  sold  at  the  Mauritius  fetched  a  better  price  ^jrf^^"^^ 
than  they  would  have  fetched  had  they  been  delivered   settle  the  aver- 

«•  1        1  _,  ,  age  loss  between 

liere  to  the  charterers.     The  general  average  was  set-   the  shipowner 
tied  as  between  the  owner  of  the  ship  and  the  different   the  arbitraton 
owners  of  the  homeward  cargo  by  an  arbitrator,  who   cantiirmeiO "' 
gave  the  owner  of  the  ship  credit  only  for  such  a  sum   ^^^  ^^  ^ 
of  money,  in  respect  of  the  goods  sold  at  the  Mauritius,  the  goods  when 
as  they  would  have  produced  at  the  ship's  arrival  in   for  the  price 
London^   deducting    freight  and   charges.      Disputes   have  fetched  at 
having  then  arisen  between  the  charterers  and   the  tinado^^the 
assignees  of  the  ship-owner,  who  had  become  bank-  to^^*^*^ 
rupt^  respecting  the  sum  for  which  the  charterers  were  award, 
entitled  to  credit  in  respect  of  their  goods  sold  at  the 

Mauritius, 


NovBak* 
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1819.         Mauritius^  and  other  matters,  there  was  a  general  re- 
""*"•        ference  to  three  arbitrators,  who,  by  the  award  in 
against        question,  determined  that  the  charterers  were  entitled 
to  credit  for  the  full  amount  of  the  sum  which  the  goods 
produced  at  the  Mauritius.  ^ 

Gaselee  shewed  cause,  and  contended,  that  the  arbi- 
trators were  fiilly  justified  in  allowing  the  charterers 
the  amount  which  their  goods  produced;  and  he  cited 
CampbeU  v,  Thomson,  [a) 

Campbell  and  D.  F.  Jones,  contra,  insisted  that  it  is 
an  established  rule  of  law,  that  where,  during  a  voyage^ 
a  part  of  the  cargo  is  necessarily  sold  to  pay  for  tiie 
repairs  of  the  ship,  the  owner  of  the  goods  is  to  be  paid 
for  them  by  the  owner  of  the  ship,  according  to  t^e 
price  which  they  would  have  fetched  on  the  ship's  ar- 
rival at  the  port  of  destination,  deducting  freigbti 
They  relied  upon  Abbott  on  l^ipping,  370«,  and  the 
authorities  from  foreign  writers  there  collected,  •  Tha 
rule  cannot  be  varied  by  the  fall  of  the  market  at  the 
port  of  destination ;  for,  as  the  owner  of  the  ship  would 
have  been  liable  for  twice  the  ampunt  which  the  goodsr 
actually  produced  had  there  been  a  rise  in  the  market, 
he  ought  in  justice  to  have  the  benefit  of  the  fall.  The 
goods  so  sold  are  still  considered  as  on  board  the  ship, 
insomuch  that  if  the  ship  be  afterwards  lost,  before  the 
completion  of  the  voyage,  the  owner  of  the  ship  is  en- 
tirely discharged  firom  the  demand;  and  the  owner  of 
the  goods  cannot  complain,  if  he  is  placed  in  exactly  aa 
good  a  situation  as  if  the  goods  had  been  actually  de« 
livered  to  him  according  to  the  bill  of  lading. 

(«)  Stmide,  490. 

A3B0TT 
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Abbott  C.  J.    The  general  rule  in  the  tease  of  an        1819. 

^TtrageloM  10,  to  value  the  goods  atthedear  price  they       

would  have  fetched  at  the  port  of  destination.  Ques-  agahui 
tions  of  this  kind  most  firequendy  arise  in  eases  of  '^^^^^»** 
jettison.  In  the  present  instance^  the  goods  have  been 
sold  for  the  necessary  repairs  of  the  ship  while  on  the 
voyage,  and  have  actually  fetched  a  higher  price  than 
they  would  if  they  had  arrived  at  the  port  of  destin- 
ation. There  is  no  decided  case  preds^y  in  point. 
The  possibility  even  of  the  goods  fetching  any  price 
higher  than  that  of  the  port  of  destination  did  not 
occur  to  any  of  the  writers  whose  works  have  been 
referred  to  in  the  course  of  the  argument  It  must  be 
recollected,  too^  that  this  was  a  reference  to  mercantile 
men»  and  they,  perhaps,  may  have  decided  the  question 
upon  mercantile  usage.  I  cannot  say  that  their  de- 
cision was  wrong :  for^  by  holding  that  the  owner  of 
a  ship  may  lose,  but  that  he  can  never  gain  by  such  a 
sale  as  this,  wo  shall  fiimish  the  strongest  possible  in- 
ducement to  him,  to  take  care  that  all  the  goods  are 
conveyed  to  their  place  of  destination.  I  do  not  go  the 
length  of  saying  that  where  arbitrators  proceed  upon  a 
mistake  of  a  clear  principle  of  law,  that  the  C!ourt  will 
not  set  aside  their  award.  But  I  cannot,  in  this  case^ 
say  that  the  arbitrators  have  decided  contrary  to  my 
clear,  weH-established  principle  of  law ;  and  I  think, 
therefore,  that  this  rule  should  be  dis6harged. 

Bayley  J.  It  does  not  appear  to  me  that  this  award 
is  inconsistent  with  any  plain  principle  of  law.  If  the 
point  had  been  considered  questionable,  the  arbitrators 
might  have  been  desired  to  state  the  facts  upon  the  face' 
of  thdr  award  for  the  opinion  of  the  Court.  If  the  point 
was  not  made  before  the  arbitrators,  there  13  no 
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1-819/      ground  for  the  preseat  application.    If  the  point  was  ^ 
made,  and  the  arbitrators  declined  to  state  the  &ct8| 

agamu  they  have  taken  upon  themselves  to  decide  the  question 
conformably  to  mercantile  usages  and  I  am  not  pre- 
pared to  say  that  tliat  decision,  either  upon  authoritfT' 
or  principle^  is  clearly  wrong.  I  think,  therefore,  that 
this  rule  should  be  discharged. 

HoLROYD  J.  The  Court  will  not  set  aside  an  award 
on  the  ground  merely  that  an  arbitrator  is  mistaken  in 
a  point  of  law ;  but  the  Court  must  be  clearly  satisfied 
that  he  would  not  have  made  such  an  award,  if  he  had 
known  what  the  law  was.  Now  I  am  by  no  means  cer-* 
tain,  in  this  case^  that  if  the  arbitrators  had  known 
the  law  to  be  what  it  is  contended  to  be  on  the  part  of 
the  plaintiffi,  they  would  have  come  to  a  different 
decision.  For  there  is  strong  ground  for  contending 
that  the  owner  of  goods  should  receive  a  compensation 
for  the  goods  sold,  according  to  their  highest  value.  If 
the  master  could  get  money  by  other  means,  he  had  no 
right  to  sell;  and  if  he  had  soM  the  goods,  the  owner 
ought  to  be  entitled  to  the  actual  proceeds.  For  the 
owner  of  the  ship,  in  the  event  that  has  happened, 
ought  not  to  be  allowed  to  make  any  *  profit  by  such 
sale. 

Best  J.  When  the  objection  to  an  award  is,  that  it 
is  contrary  to  law,  that  ought  to  appear  very  clear  to 
induce  the  Court  to  set  aside  the  award.  Now  it  is 
not  necessary  here  to  decide  the  question,  whether  the 
arbitrators  have  decided  contrary  to  law  or  not.  It  is 
sufficient  to  say,  that  that  does  not  clearly  appear ;  and, 
therefore,  that  this  rule  should  be  discharged. 

Rule  discharged. 
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Wilson,  D.  D.  against  M'Math.  mH^uol 


^URNEYhsiA  obtained  a  rale  nisi  for  a  writ  of  pro*  The  eededMti. 

hibition,  to  be  direct^  to  the  Court  of  Peculiars  juriMUctioD, 

of  the  Deanery  of  the  Arches,  'London^  Sharehanh ,  ond  Slw&J^fcr 

Croydorij  to  prohibit  it  from  further  holding  plea  of  the  "^SS'J^ 

matters  there  depending  between  these  parties.     It  ap«  ^^^V^^  ^  * 

peared,  from  the  affidavits,  that  on  the  1 6th  March  last^  therefore,  when 

a  vestry  meeting  for  the  parish  of  SS^.  Mary  Aldermary  libeUed,  in  tfatt 

was  held  for  the  purpose  of  receiving  a  report  of  the  ^J^  \Swb^ 

proceedings  in  an  action  of  ejectment,  brought  by  the  I^'^^^^ 

Drapers'  Company  against  the  rector  and   church-  ingMduOr. 

man  at  sudi  ft 

wardens  of  the  parish.  At  this  meeting,  held  in  the  meeting,  a  pro- 
dinrch,  the  rector,  Dr.  Wilum^  attended,  as  well  as  Sa!^^~ 
the  defendant,  M^Math^  and  other  parishioners.  Upon 
Dr.  Wilson  proceeding  to  fake  the  chair,  one  of  th« 
parishioners  moved,  and  it  was  accordingly  carried, 
that  Mr.  M^Math  8lv)uld  take  the  chair,  upon.which 
Mr.'  M^Math  took  the  chair  at  the  opposite  end 
of  the  table  to  the  i^ector*  The  rector,  after  remon- 
strating in  vain,  finally  left  the  place^  and  the  busi- 
ness then  proceeded.  On  the  8th  Jlfoy,  he  instituted 
the  present  suit  in  the  ecclesiastical  court,  for  dis- 
turbing and  interrupting  him  while  presiding  at  a 
vestry  meeting.  The  defendant  was  cited  to  appear, 
and  did  appear,  and  prayed  that  the  rector  might 
exhibit  articles.  On  the  11th  November  the  ec- 
clesiastical court  were  about  to  give  judgment  on  the 
admissibility  of  the  articles,  according  to  notice  given 
in  the  preceding  term,  but,  on  the  day  preceding,  the. 
rule  for  a  prohibition  was  obtained, 

Vol.  UL  R  GaseUe 
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48 (9«  Qaselee  and  Marriott  shewed  cause.     If  the  defend- 

—  ant  meant  to  dispute  the  jurisdiction  of  the  ecclesiastical 
a^qjm^  court  in  this  case,  he  should  not  have  contented  him- 
^*'**  self  with  a  general  appearance,  but  should  have  ap- 
peared un^er  protest*  If  a  suit  be  ipstitut^  fqr  tytbe«, 
m4  the  defence  be  a  modus,  it  is  necessary  ta  plead  the 
tQodua  Utfore  an  application  for  a  prohibition  can  b^ 
m^d»;  because  tiU  pl^a  pleaded,  the  growd  of  probir 
biticoi  does  nql  appear*  Qut,  upon  the  face  of  these 
proceedings,  it  appears,  that  the  ecclesiastical  court 
has  juriidictiw ;  for  this  is  4  inatter  relating  to  the 
ikvder  find  dece^qr  <^  a  meeting  held  in  a  cbnrcb. 
And  the  rectar  was  entitled  to  preside  at  this  meetingi 
Slm^Mon  v.  EeymoUs  (a) ;  GHwris  Coie^  vol.  ii,  )  479„ 
l^ves  the  ferm  of  appodntment  of  a  select  ve«trj,  ifhich 
Kquires  the  minister  or  curate  <*  always  to  be  prefeQl, 
i^  ponvmimtly,  he  may  be  had,  and  to  proppond  the 
basiness  to  the  public  notice  and  considaftttion  f  tl^y 
were  then  atopped  by  the  Cburt. 

Gftm^  and  Cumaood^  in  support  of  the  rule.  Here 
the  ecclesiastical  court  bad  no  jurisdiction  at  idl ;  for  it 
WAS  a  vestry  meetii^g  not  in  the  lea^t  relating  to  ef^cle^ 
aifistical  mutters,  And  the  mere,  circumstence  df  th^ 
meeting  beipg  in  a  church  will  i^pt  be  sn^ient :  an 
election  of  a  parish  clerk  is  often  made  in  church,  yet  it 
has  not  been  held  that  the  cognizance  of  ^uch  an  elec^ 
tion  belongs  to  the  ecclesiastical  court  So,  cutting 
trees  in  a  church-^yar^,  or  a  deputy  parish  ^lerk  doing 
duty  without  licence  from  the  ordinary,  are  not  mat? 
tera  witbbi  the  jurisdiction  of  the  ecclesiastical  court; 
<  and  in  the  latter  case  a  prohibition  has  been  granted. 

(a)  *Str.  1045.    Oa.ttn^  Sur4.  874,  JMoem,  !««.  S.& 


JiMMOTsC^J^  I  am  of  opiaioii  that  Iba  eedc 
aoiirt  baa  juruHlictifNi  in  this  casa.  For  this  ife  a  meal* 
iDg  held  in  a  church  mkd  it  i$  most  fit  that  thai 
opurt  should  bava  atithority  over  the  order  and  pio^ 
ceadiQgs  of  a  meeting  held  in  such  a  plaoe.  Thai 
being  so,  I  abstain  from  giving  any  opinion  as  to  what 
ought  to  be  the  decision  of  that  Court  upon  the  qiHH^ 
tion,  whether  the  rector  has  the  right  of  presiding  at 
this  meeting.  T  think,  therefore,  that  this  rule  should 
be  discharged. 


BatuyJ.  I  am  of  the  same  opinion.  Indiis( 
the  place  6f  meeting  being  the  church,  gives  to  the 
ecclesiastical  court  jurisdiction4  It  may  be  nedessary, 
for  the  purpose  of  preserving  order  and  decency  at  such 
an  assembly,  that  the  rector,  who  is  also  the  person  to 
whom  the  freehold  of  the  church  belongs,  should  pre- 
side at  it;  and  I  think  the  58  G«  3.  c.  69«  5* 2.  con- 
firms this  view  of  the  case ;  for  that  act  gives  a  power 
of  electing  a  chairman  only  in  cai^  of  the  absence  of  the 
reetor^  vicar,  or  curate. 

R »  HotftoYO 
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Peai  V.  Bourne*  {a)  As  to  the  rector's  right  to  preiide^  18 la 
that  is  very  doubtful;  for  in  Stougkion  v^BqfnoldSi  in 
the  report  Cos.  temp.  Hardw^Jjord  Hardwicie  is  re- 
ported to  have  said,  <<  There  is,  indeed,  a  notion  that 
the  parson  has  a  right  to  preside ;"  from  whence  it  may 
be  inferred,  that  he  did  not  think  the  common  notion 
correct  And  the  passage  cited  firom  Gibson^  Codix 
only  applies  to  special  vestries. 


Wiublf 
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HoLROTD  J.  I  am  of  the  aame  opinion.  The  ecde^ 
siastical  court  has  jurisdiction  ratione  loci.  And  it 
was  on  that  principle  that  fVenmoidh  y.  Collins  (a)  was 
decided.' 


Bfitfr  J.  It  is  not  necessary,  in  this  ca^  to  decide 
whether  the  rector  has  the  right  to  preside  at  vestry 
meetings ;  although  I  trust  that  this  right,  which  ap- 
pears so  essential  for  the  preservation  of  order,  will  be 
ultimately  found  to  be  in  him.  All  that  at  present 
appears  is,  that  the  rector  has  proceeded  against  the 
.  defendant  for  an  alleged  impropriety,  committed  in  the 
church;  and  I  am  clearly  of  opinion,  that  that  is  a 
matter  within  the  cognizance  of  the  ecclesiastical 
court  I  think,  therefore^  that  this  rule  should  be 
discharged 

Rule  discharged,  with  costs,  (b) 


Tbe  minifttf  of 
UiepaiiflhluHi 
A  right  to  pre- 
side at  Tcstry 
meeting!. 


(a)  fi  Ld,  Jtoym.  850i> 

(d)  We  here  olitamed  the  Mowing  copy  of  the  Judgment  pMmottttoed 
bj  Sir  John  JNkhoUi  and  as  the  question  decided  is  one  of  Tery  general 
importance,  we  hare  thought  it  would  be  acceptable  to  our  readen  to 
publish  it. 

This  is  a  suit  by  the  rector  of  Si*  Mary  Jlderrnary,  in  the  dty  of  £on- 
doth  against  a  parishioner  of  tiiat  parish,  for  disturbing  him  in  presiding 
at  a  vestry  meeting.  The  offence  is  thus  charged  in  the  citation :  "  More 
especially  for  interrupting  the  rector  when  he  had  taken  the  chair  as  pre- 
lident,  at  a  Testry  meeting,  held  in  the  vestry  room  within  the  church  of 
the  said  parish,  preventing  him  from  exercising  the  office  of  chairman  or 
pcesidentat  the  said  vestry  meeting,  and  dispossessing  him  therec^."  To 
this  citation,  an  appearance  was  given  on  the  part  of  Mr.  Mae  Matk, 
the  person  cited.  The  appearance  was  absolute,  and  not  under  protest, 
and  articles  were  pmyed  and  given  in,  stating  that  Mr.  Mat  Math,  at  a 
vestry  held  for  the  parish  of  St.  Mary  AUkrmory,  in  the  vestry  room, 
which  is  within  and  part  of  the  parish  church,  on  the  15th  of  last  Mardh 
did  interrupt  the  rector  when  he  had  taken  the  chair  as  president  of  the 
vestry,  did  prevent  him  from  exercising  the  office  of  diairman  or  presi- 
dent of  the  vestry,  and  did  dispossess  him  thereof,  in  the  manner  there 
ietfortbt  which  itis  not  now  neocffsry  more  particakrly to  notiMi  Th» 
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•dmittlbUitf  of  theie  artidetwM  opposed  and  debated,  and  the  6b»  1819 

jeodons  to  t^em,  as  finr  as  I  could  ooUect,  stood  on  two  grounde  t 

1.  That  the  minister,  as  such,  has,  no  right  to  preside  at  ATestry 
meeting,  and  consequently  that  the  interrupting  him  in  so  doing  is  npi 
a  disturbanosk 

8.  That  eren  if  it  be  a  disturbance  this  Court  has  no  jurisdiction  to 
reprssB  or  punish  it  as  an  offence: 

It  has  been  stated  that  the  suit  is  brought  to  ascertain  Ae  v^gAf  of 
the  minister  to  preside  atrthese  meetings,  and  not  from  animosity  or  vin. 
dictiveness  on  account  of  the  parttcular  transaction ;  and  indeed,,  the 
form  of  the  suit,  and  the  manner  in  which  the  questicm  has  been  treated 
on  both  sides,  tend  veiy  much  to  confirm  that  statement  There  an 
certain  drcum^tances  set  forth  in  the  articles,  which  possibly  might 
haTe  warranted  the  party  in  bringing  a  different  suit ;  but  the  presem 
mode  has  been  adopted,  in  order  to  bring  the  general  question  to  issue. 
The  question  is  certainly  one  of  considerable  importai[ice,  both  as  afiect^ 
ing  the  station  of  a  highly  respected  class  of  the  conununity,  the  est»« 
blished  clergy,  and  as  affecting  the  peaceable  and  orderly  proceedings 
of  parochial  meetings.  The  case  is  said  to  be  a  new  one,  so  far  as  re- 
gards any  esBpress  law,  or  any  judicial  dedsioa  on  the  subject.  There  is 
no  statute,  no  canon,  no  reported  judgment,  either  exj/ressfy  affirming  or 
ctpntdy  negatiTing  the  right.  It  nevertheless  may  exist  as  a  part  of 
the  common  law  of  the  land,  as  a  part  of  the  lex  non  scripta,  whidi  is  of 
binding  authority,  as  much  in  the  ecclesiastical  as  in  the  temporal 
courts.  Indeed  the  whole  canon  law  rests  for  Its  authority  in  this 
country  upon  received  usage ;  it  is  not  binding  here  proprio  rigore. 
MoreoveTi  this  Court,  upon  many  pointa,  is  governed  in  the  absence  of 
express  statute  or  canon,  by  the  jus  tacito  et  iUlterato  hominum  con- 
sensu et  moribus  expressum.  It  is  true,  that  generally  the  existence 
'of  this  jus  non  scriptum  is  ascertained  by  reports  of  adjudged  cases; 
but  it  may  be  proved  by  other  means,  it  nuy  be  proved  by  public  noto- 
riety, or  be  deducible  from  principles  and  analogy,  or  be  shewn  by 
legblative  recognitions.  Published  reports  of  the  decisions  of  ecclesi- 
astical courts  (with  one  very  recent  exception)  do  not  exist ;  and  if  they 
did,  yet  the  particular  right  in  dispute  may  never  have  been  so  much  as 
doubted  or  questioned  before ;  and  some  countenance  is  given  to  that 
notion  from  the  general  usage  and  practice  of  the  kingdom ;  for  it  Is 
pleaded  in  the  articles,  and  on  their  admissibility  must  be  taken  as  true, 
that  the  minister's  presiding  at  vestry  meetings,  *'  is  observed  in  and 
tfirou^iout  the  whole  realm.'*  The  fact  of  such  general  usage  for  the 
minister  so  to  preade  is  notorious;  and  has  not  been  denied  even  in 
argument  Now  such  an  usage  (unless  absurd  or  improper)  I  take  to 
found  a  common  law  right  Law  writers,  particularly  Mr.  Justice 
BlackUoney  lay  it  down  that  <'  general  customs,  which  tm  the  universal 
rule  of  the  whole  kingdom,  form  the  common  law,  in  its  stricter  and 
more  usual  signification.*'  Again,  "  the  first  ground  and  chief  comer 
stone  of  the  laws  of  England  is  immemorial  custom." 

Then  the  general  immemorial  usage  being  averred,  is  it  a  reaaonaUe 
psage?  For  <' the  conuoon  law,"  says  JB^oc^if 9n^i  '<  is  the  perfection 
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18I9«  of  MMom  wfatt  is  not  MMon  If  not  kwi**  addliig,  howefw,  ««lfefll 

the  partlailtr  pbmcmi  of  •verf  rule  of  Uw  cannot  be  ilwajs  ttnlgiMd ;  it 
,  If  eOlBeiiBt  tint  there  he  nothing  in  the  rule  flatly  contndietory  to 
fMMOD»  $n4  then  the  law  wHI  presume  Ae  rule -to  be  wdl  founded/*  . 
Now  this  general  usage,  so  far  from  being  <*  flatly  contradictory  to 
fMMMi,*'  it  a^fliittedl  to  be  extrameiy  proptr.  The  propriety  of  the  mi- 
nister's presiding  at  vestries  was  in  no  degree  contforerted ;  all  that  waa 
oomeaded  wai^  tet  it  ought  to  be  accepted  as  a  courtetyf  and  not 
-  diimod  as  a  r^^t»  for  that  the  light  of  choosing  a  chairman  belonged 
to  the  pavlshiOBers,  and  that  the  minister  was  prmeat  merely  ttt  a  paAth" 
Imst,  having  no  greater  right  to  preside  than  any  other  indiTidual. 

The  practictl  fawonTenlenoe  of  the  rule  thus  contended  for  is  obrioua 
ami  maoUhet.  At  meetings  hold  so  frequently  as  Testries  are  in  poany  pa- 
rishes, oftin  very  nmneronsly  attended,  and  where  every  parishioner  pay- 
ing rates  has  a  vote,  if  the  election  of  a  chairman  were  always  a  prdiminary 
measore^  the  oonseqoence  would  be»  that  in  parishes  where  animosities  and 
divisions  vttfbrtunately  existed^  a  large  portion  of  the  time  for  the  trans* 
aotlon  of  business  would  be  consumed  in  this  preliminary  contest;  and 
the  business  of  managing  the  concerns  of  the  chiiroh  and  poor,  in  which 
Ae  fbelings  of  piety  and  benevolence  are  so  desirable,  would  be  pre* 
ceded  by  a  conflict  exciting  all  the  angry  passions  of  man.  To  avoid 
these  practical  inconveniencies,  as  well  as  from  other  considerations  of 
propriety  and  principle,  the  universal  usage  of  the  minister's  presiding 
probably  took  its  rise ;  for  in  every  view  the  propriety  is  maniftst,  and 
the  right  is  founded  In  «oun4  piindple. 

The  minister  is  not,  in  consideration  of  law,  a  mere  individual  of 
vesiry,  as  has  been  contended:  nor  is  be  in  any  instance  so  described. 
On  the  contrary,  he  is  always  described  as  the  first,  and  as  an  integral 
piort  of  the  parish.  Hie  form  of  citing  a  parish  proves  this  position, 
namely  as  <'  the  ntitu^t  churchwardens,  and  parishioners,"  he  being 
,  qwaa/(y  named ;  —  such  is  the  legal  description  of  a  parish  in  all  forpoal 
irccessee.  So  s^n,  in  the  choice  of  churchwardens ;  if  the  minister 
fuad  paifishionen  canpot  agree  in  the  choice  of  the  two»  the  minitier  is 
to  choose  one,  and  the  parishiqners  the  other,  unlesa  controlled  by 
special  custom.  So,  again,  churchwardens  are  directed  by  the  canon  to 
account  before  the  mmuiar  and  parishioners.  So,  far,  therefore,  from 
being  a  mere  individual,  the  proper  description  of  a  parish,  in  vestry  as- 
sembled, is  '*  the  mtTUster^  churchwardens^  and  parishioners  in  vestry 
■flserobled."  The  minister  is  denominated  the  Hector  Parochiss, 
the  Prcses  Ecclesiasticus.  The  vestry  itself  is  the  meeting  of  an 
ecdesiasrifal  district,  namely  a  parish :  it  is  held  in  an  ecclesiastical 
placet  in  the  churchy  or  in  a  room  which  is  part  of  the  church,  part  of 
the  consecrated  building,  from  which  the  meeting  itself  takes  its  name 
of  veUryt  as  being  held  in  the  room  where  the  priest  puts  on  his  vett' 
tnenit*  It  meets  for  an  ecdesiisstical  purpose;  for  though  the  susten- 
tation  of  the  poor  is  now  carried  on  by  ratea,  and  overseers  are  appointed 
under  special  statutesj  so  that  it  has,  in  modem  times,  become  more  of  a 
tHnpond  ooDoan,  yet  andaotljit  was  »  matter  imiaediateljF  of  «cle- 
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diacitel  dntf  Md  stiperfnteruleiice.    So  M^  JM^im  (Otoitidns  to  1819; 

^  churebwairdetis,  edit  1750,  sect.  20.)    •«  The  churchwardens  were  en-  ^— — . 

deady  the  sole  overseers  of  the  poor;  and  it  lay  wholly  on  them,  under  W^lsok 

^  dfy-e^Hon  of  the  nUniaer,  to  take  care  o/all  such  as  were  in  want,*'  ^c.  agafnU 

In  these  meetings,  then,  of  the  parish,  consisting  of  *<  minister,  church-  M'SlAtit* 

wardens,  and  parishioners,*'  assembled  in  the  church,  for  an  ecctesi- 
astical  purpose,  that  the  rector  parochia  should  not  preside,  but  be 
considered  as  a  mere  individual,  would  be  most  strangely  inooiignioua» 
and  that  he  and  any  other  individual  should  be  put  in  competition  for 
the  office  <>f  chairman,  would  be  placing  him  in  a  degraded  situation,  in 
which  lie  is  not  placed  by  the  amstituHonal  establishment  of  this 
country.  In  sound  legal  principle,  be  is  the  head  and  pneaee  of  the 
meetingi 

To  pronounce^  then,  i^gainst  a  right  thus  founded  in  usage  and 
wppoited  by  reasont  oonv^nieiice^  and  propriety,  would  reqpiire  soom 
Tei7  elear  and  decided  authoriitf  negattving  the  rights  and  estabUshing  m 
different  rule.  The  single  authority  resorted  to  is  the  case  of  Stougktoi^ 
¥.  BtjfnMit  and  that«  indeed,  ifaa  hardly  relied  upon  as  sufficient i  fev 
the  avgument  went  ralber  upon  the  abeeoca  of  direct  avthari^  to  sup. 
port  the  rigbt«  tban  upon  the  adduetion  of  any  sufficient  la  negatiTO  iti 
The  qMof  STp^fAlon  v.  Rtj^nMi  did  not  at  sll  turn  upon  the  right  to 
jircadBi  but  upon  the  rig^t  of  the  ehairman  la  b^j^num.  niequesiiaa 
was0  whether  the  minister  presiding  bad  a  right  to  adjourn  Ibe  meeting 
so  as  to  prevent  the  election  of  a  second  churchwarden  by  tha  parishlon* 
erst  be  himaelf  having  prariously  nominated  the  trst  cfauichWardeo.  I 
have  looked  into  the  three  reporla  of  that  eaeei  wUdi  ar*  t«  be  ftvnd  iH 
ab  Mm  Anm^,  laFwincuie.  and  in  tba  oases  duriagtheliiaa  of  Lord 
Hardwicke.  They  are,  in  some  degree,  different ;  but,  in  neither  is  k  ilaiod 
tlitt  the  right  of  tiie  minisier  to  firattde  aiade  any  pari  af  iba  ai|^ent. 
In  all,  the  sole  question  was,  Ihe  chairman's  right  to  mt}pum  the  meelilig  } 
and  it  was  held^  that  tha  question  of  a^journnMHilifaould  h«^  been  da* 
eided,  as  it  generally  is,  by  voto,  and  not  by  the  diiUtnan.  Itlsdbrioiii 
tiiat  tble  queetion  of  adjoarmnent  mtiat  have  gMumM  etaetly  tiie  einio 
dbipe*  and  bate  led  to  ef  aetly  the  Mine  eondurion,  wbeliief  €h«  minlft* 
ter  had  been  chairman  by  election  or  chairman  by  office.  Any  dpinioii 
Arowft  out,  Ih  a  case  like  this,  upon  ttao  right  of  presidlil|}i  tftust  hava 
been  a  tiiere  dbitet-  dIctuM  upon  a  point  not  then  teqnlHlig  deeisleR# 
ndf  even  arising  !n  argument  In  o<ie  report^  das,  mnp.  Static* 
Lord  Hardwkke\t  ctiade  to  My,  f  That  the  getiend  appttfliCBsion  is, 
that  the  minister  has  a  ri^ht  to  preside* but  that  he  khciH  of  nb 
authority  for  it"  That  observatioh  i«  somewhat  different  ii!  Ft/mucu^k 
Jtep&rti,  There,  it  is  said,  •<  Stipposing  tbtft  the  ministei'  lilu  tf  power 
dt  prauding,  it  does  not  follow  (hot  he  has  a  poorer  of  adjouftliflg."  Ih 
Sltange,  it  i^only  said,  «  As  to  the  ricinr,  he  seetns  to  hate  Ho  share  ift 
the  election  of  the  secwid  churchwarden,  not*  to  have  Uny  ri^t  to  pftj-' 
side."  And,  to  be  suf  e,  if  there  was  any  ease  Ih  which  he  ouglit  to  havO 
retired  from  the  chsur.  It  Was  at  the  election  of  a  t^ond  churchwarden, 
irith  wbScb  he  [had  notliing  at  all  to  do.     A  doctrine  of  this  sort,  how- 

R  4  arer. 
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1819tt  ever,  bigh  as  the  aource  is  from  wbence  it  flow%  yet,  being  on  a  point 

■  not  raised  in  argument,  not  important  to  the  decision,  belonging,  not 

WzLsox  ^  ^  ^^  familiar  in  that  Court,  but  belonging  to  another  jurisdictiont 

agahui  ^  °<^  ^^  ^^]^  ^^  condusiTe  and  binding  authoritj.     And  yet  it  is  the 

M'BfAXV,         only  one  leading,  in  any  degree,  to  negative  the  right  of  the  mimster 
Ugainst  those  other  considerations  which  I  haTe  already  stated. 

Whether  the  question  has  ever  been  raised  in  these  Courts  is  uncer- 
tain, from  the  want  of  reported  cases ;  but  that  no  decision  negativing 
the  right  has  ever  taken  place,  would  be  no  extravagant  inference  to  be 
drawn  from  the  prevalence  of  the  practice  of  the  minister's  presiding, 
coupled  vdtb  the  general  impression  of  hb  right  to  do  so.  Writers  on 
ecclesiastical  matten  partake  of  the  same  impression ;  not  merely  Bum, 
but  Prideatuf,  whose  work  on  the  dutKS  of  churchwardens  has  always 
been  held,  in  these  Courts,  to  be  of  considerable  authority.  He  is  ex* 
press  upon  the  sul:gect.  First,  be  mentions  the  regular  mode  of  calling 
a  vestry,  (sect  35.)  "  When  any  such  thing  b  to  be  proposed  to  the 
panshionen,  the  churchwaideni^  ttiih  the  eonteni  of  the  mmister,  call  a 
meeting  of  the  parish."  And,  again,  in  speaking  ot  the  rates,  (sect  65.) 
her  sajrs,  **  They  only  who  pay  to  the  rates  should  make  the  rates,  &c. ; 
bnt  tiiis  must  npt  be  underrtood  of  the  minister,  though  he  be  not 
charged  to  those  rates,  because,  as  having  the  frediold  of  the  church,  he 
hath  a  special  ri^t  in  it,  and,  as  ndnister  of  it,  he  hath  a  special  duty 
upon  him  to  see  tibat  it  be  well  and  duly  repaired,  and  that  rates  be 
made  to  enable  the  chui^waidens  to  do  it ;  and,  Aerefore,  m  every 
parish  meeting  he  presides,  for  the  regulating  and  durecting  of  tliis 
'  matter.**  Tliis  authority,  then,  as  far  as  it  goes,  is  direct  and  express. 
It  is  not,  indeed,  of  the  same  weight  as  an  adjudged  case,  or  a  canon, 
but  as  tfa«widentm<fing  of  a  learned  person,  himself  fiUiqg  a  judicial 
oituation. 
^  Tlie  last  authority  Aat  I  shall  mention^  however,  is  of  greater  weight 

•-—the  xeoognition  of  the  l^jrislature.  In  several  parishes,  select  vea. 
tries  have  been  constitttted,  under  apecisl  acts  of  parliament,  vrfaere, 
from  the  extent  of  the  population,  Ihe  business  could  not  well  be  ood« 
ducted  by  ,the  whole  parish.  One  can  see  no  strong  reason,  why,  in 
inch  a  select  vestry,  the  minister  should  be  appointed  chairman,  except 
upon  the  ground  of  his  general  ri^^t,  and  the  propriety  of  the  dung* 
Itself.   The  election  of  a  diairmanata  selectvestiy  would  take  butlittle 

^  time,  and  vrottld  not  be  likely  to  be  attended  with  conflict  and  animosity. 

And  yet,  as£sr  as  I  amaw^re,  it  is  the  constant  course  of  the  legislature, 
in  acts  for  appointing  select  vestries  fbr  the' management  of  tile  genertU 
concerns  of  a  parish,  to  direct  that  the  minister  shldl  preside  in  sudi  select 
vestry.  Bethatasit  nuy  in  these  particular  cases,  the  late  act,  for  there- 
gulation  of  vestries  genendly,  appears  to  contain  so  strong  a  leoognitioii 
of  the  right,  as  almost  by  necessary  impUcation  to  declare  that  it  is  in  the 
minister ;  iriiile  the  subsequent  act  for  creating  select  vestries,ybr  a  spe^ 
dal  pu/rposef  in  no  degree  derogates  firom  the  general  rule,  but  tends,  as 
ian  exception,  to  prove  and  support  it  Tlie  first  of  these  acts,  that  of 
the  58th  of  the  King,  chap.  69.,  is  entitled  an  act  for  the  regulation  of 
prjab  yfstri^a.    71i«  first  seftio^  direct*  the  |dq4«  of  dllipg  yestriesj 
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•od  the  Mtond  sectian  wys  *•  for  tbe  more  orderly  conduct  of  vettriee  1819* 

be  it  enacted,  that  in  case  the  rector  or  vicar  or  perpetual  curate  «h^i\  * 

noi  bepre$ent,  the  persons  so  assembled  shall  forthwith  nominate,  bj  Wilsojt 

plurality  of  TOtes,  one  of  the  inhabitants  to  be  chainnan."     Now  this  is  agaitut 

nearly  tantamount  to  a  declaration,  or  by  necessary  implication  declares,  M'Mats, 

that  if  die  rector,  Ticar,  or  perpetual  curate  be  present,  he  shall  preside  : 
and  die  legislature  must  evidently  have  considered  that  by  law  and 
usage  he  was  entitled  to  preside.  It  is  only  in  case  of  his  absence  that 
the  parishionen  are  directed  to  choose  a  rJminnan ;  and,  consequently, 
when  he  is  present  he  is  the  chairman  of  course.  J  can  construe  the 
act  in  no  other  way.  It  is  true  that  the  parishes  of  London  and  SotOh- 
work  are  excepted  out  of  this  act  Kow,  supposing  that  exception  to 
apply  to  every  clause  of  the  act,  still  that  would  only  go  the  length  of  pro- 
viding, that  by  special  custom,  any  vestry  in  London  or  Souihtoark 
bad  the  right  of  choosing  a  chairman,  notwithstanding  the  presence  of 
the  minister,  this  act  would  not  deprive  them  of  the  right  under  such 
special  custom ;  but  otherwise,  London  and  Southwark  must  be  pre- 
sumed to  stand  on  the  same  footing,  in  this' respect,  aa  the  rest  of  the 
kingdom.  The  act  of  last  session  (S9  G.5.  c  12.)  does  not  diminish 
this  inference.  It  is  entitled  «<  An  act  to  amend  the  fiws  for  the  relief 
of  the  poor.'*  By  this  act  a  power  is  given  to  parishes  to  a^tftMish  se- 
lect vestries  ybr  lAe  concemt  of  the  poor,  the  prindpal  object  being  to 
render  unnecessary  the  interference  of  magistrstes  on  every  application 
for  relief;  and  with  this  view  the  parish  vestry  may  elect  a  certain 
number  of  persons,  not  exceeding  twenty-five,  and  the  minister,  chuich« 
warden,  and  overseers,  With  those  elected  persons,  shall  manage  the  wnr 
€em$  if  the  poor.  Now,  this  is  not  a  select  vestry  for  general  parochial 
purposes,  but  for  those  particular  concerns.  The  maintenance  of  the 
poor  is  now,  in  some  pboes,  become  so  heavy  a  burthen  upon  property, 
and  so  much  more  a  matter  of  temporal  than  of  qriritual  concern,  that' 
in  a  parish  committee,  specially  appointed  for  that  purpose,  where  possi- 
bly the  minister,  as  a  payer  of  rates,  may  have  little  or  no  interest,  it  may 
be  fitting  enough  to  leave  the  choice  of  their  chairman  to  these  select 
persons,  which  would  not  be  likely  to  produce  any  disturbance  ur  con^ 
flict :  and  so  the  legislature  has  provided.  But  this  does  not  derogate 
from  the  propriety,  or  weaken  the  inference  of  the  former  act,  that  in 
•11  other  vestries  held  for  general  parochial  purposes,  the  minister  is  still 
.  to  preside. 

Upon  the  whole,  I  am  by  no  means  prepared  to  negative  the  right 
of  the  minister,  supported  as  it  is  by  usage  and  propriety,  laid  down  by 
some  writers,  and  recognised,  and  thus,  in  effect,  declared  by  the  legisla- 
ture Itself.  And,  in  a  case  where  the  minister  was  in  the  actual  pos- 
session of  the  chair,  I  think  that  die  defendant,  upon  the  facU  stated  in 
the  articles,  is  to  be  considered,  by  his  hitemiption,  as  an  unhiwful 
distuiber. 

The  other  point  is,  whether  this  is  a  matter  of  ecdesiasdcal  juris, 
diction,  to  be  proceeded  against  as  an  ecclesiastical  offence.  Now,  this 
being  the  disturbance  of  a  minister,  in  the  exercise  of  a  function  belong- 
fi^  to  him  in  hit  eedesiagtic^l  (hflxscter,  at  a  meeting  of  an  ecclesiastical 

dwtiict 
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I  g  1^^  dIftHet  (A>r  «  (Mrfth  is  such  district),  amMting  l^dd  fbr  general  6cclttia«tl. 

^__J|_^  ett  purposes,  and  in  an  eocleslAstlcid  pUce,  a  consecrated  place,  the  chufth, 

WiLSotr  ^  vestry  of  the  church,  it  seems  to  mc  that  it  must  be  of  ecclesiastical ' 

againii  jurisdiction  and  cognisance.    I  apprehend  that  such  rights,  and  such 

M*Matb.  pfaees,  and  the  orderly  conduct  of  suCh  meetings,  are  under  the  protec- 
tion and  guardianship  of  the  ecclesiastical  laws.  It  has  not  been  pointed 
Out  t5  this  Court  how  any  other  court  can  interfere,  or  how  redress 
can  be  procured  elsewhere.  It  seems  as  much  an  offence  of  ecclesiasti- 
cal Jurisdiction  as  the  erecting  tombstones  in  a  church-yard,  or  the 
pulling  down  tombstones,  or  breaking  a  door  into  a  church-yard,  or 
neglecting  to  repair  a  chancel,  or  setting  up  arms  in  the  church, 
or  forbidding  the  organ  to  be  played  when  directed  by  the  minister,  or 
many  other  matters  which  are  proceeded  upon  in  these  Courts,  thougfi 
there  is  no  express  canon  or  statute  upon  the  pardctUar  subject.  Tet, 
In  all  cases  of  this  sort,  th«  proceeding  is  in  the  ecclesiastical  court,  and 
In  the  form  of  articles  as  for  an  offence,  which  mode  of  proceeding  Is, 
in  a  great  degree,  like  an  indictment  at  common  law  for  a  misdemean- 
our, where  no  statutory  sanction  is  provided  to  enforce  any  thing 
enjoined,  or  to  restrain  any  thing  prohibited.  Some  cyuies,  of  the  sort 
to  which  I  have  alluded,  have  occurred  within  my  memory  in  these 
Courts,  and  I  vrill  here  mention  two  or  three  of  them. 

I.  Cade  r,  Xewnham,  in  the  Consistory  of  London,  1786:  there, 
a  person  was  articled  against  for  opening  a  door  into  a  church-yard.  An 
appearance  was  given  under  protest  to  the  jurisdiction,  but  the  protest 
was  over-ruled,  and  the  suit  proceeded  in  this  form.  2.  Seger  and  ffiS 
y.  The  Ikan  mnd  Chapter  of  Christ  Churchy  in  the  Court  of  Pecu- 
liars, 7797.  This  was  a  suit  for  not  repsiriog  the  chancel  of  Harrow- 
dnthe-ffUi,  and  the  proceeding  was  by  articles.  3.  Burton  and 
Xdioards  v.  Callcott,  in  the  Consistory,  1788.  These  were  articles  fof 
erecting  a  tombstone  in  Xensington  church-yard,  and  for  pulling  down 
another  in  the  same  church  yard.  The  Court  said,  it  was  '<  committing 
a  nuisance  in  the  churchyard  i  and,  as  such,  vras  an  ecclesiastical  offence, 
and  subject  to  the  jurisdiction  of  the  ecclesiastical  court."  4.  MaMman 
▼.  Mtil^His,  in  the  Consistory,  1794.  These  were  articles  for  erecting  a 
monument  without  the  consent  of  the  rector.  An  appearance  was 
given  under  protest,  which  was  over-ruled,  with  coels.  5.  Suichins  t. 
DenxUow,  in  the  Consistory,  Michaelmas  term,  1791.  This  case  is  an 
authority  not  wholly  inapplicable  to  the  present  proceedings,  and  I  shall 
therefore  state  it  a  little  more  at  length.  It  was  a  proceeding  against 
the  churchwardens  by  articles;  and  the  offence  was  thus  stated  in  the 
citation,  '*  More  especially  for  obstructing  and  prohibiting  by  your  ovm 
pretended  power  and  [authority,  and  declaring  your  resolution  to  con- 
tinue to  obstruct  and  prohibit,  the  singing  or  chaunting  by  the  parish 
clerk  and  children  of  the  ward  and  congregation,  accompanied  by  the 
organ."  The  churchwardens  supposed,  that  as  they  paid  the  organist 
and  managed  the  children,  they  were  to  direct  when  the  organ  should 
play  or  not  play,  and  when  the  children  should  or  should  not  chaunt 
Hie  clergyman  had  ordered  the  playing  and  singing  at  certain  ports  of 

<he 
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the  service.     The  churchwardens  forbad  both,  not  in  the  church,  but  1819. 

priTately,  so  that  there  was  no  brawling  or  public  indecency  ;  but  the  _««« 

offence  was  set  forth  in  the  articles,  conformably  fo  the  citation  which  I  Wilsok 

have  just  stated.      Many  objections  were  taken  to  the  admissibility  of  etgaimt 

the  articles :  amo^g  ocben  (as  In  the  present  instance),  it  was  said,  that  M*Ma«V« 

no  law  was  specially  set  forth  as  having  been  violated ;  but  the  Court 

■aid,  «  Where  the  general  law  ii  relied  upon  it  is  not  necessary  to  plead 

tt>"   Agtin,  It  waa  ol  jected,  that  the  Act  charged  was  not  of  a  criminal 

nature  (as  is  also  contended  in  the  present  case) ;  but  to  this  tbo  Court 

replied,  «  That  the  right  of  directing  the  service  was  in  the  minister, 

and  the  churchwardens  obstructing  hhn  in  the  eierdse  of  that  right  waa 

an  offence,  an  usurpation  of  his  right,  which  might  be  proceeded  agafaia 

in  the  ecclesiastical  court"     The  preceding  are  cases  within  my  own 

MMUectlon  in  these  Courts  *.  the  same  thing  is  to  be  Infbrred  firom  some 

reported  casea  in  prohibitioB.     I  shall  only  notice  one,  that  of  Poimer 

T.  The  Bishop  of  Exeter,  1  Sira.  776.     Sir  TkoTnat  Bury  set  up  his  anna 

in  the  churoh  of  8t*  J)amd*t,  Exeter,     The  ordinary  promoted  a  suit  In 

the  ecclesjastieal  court  to  deface  them*      A  prohibition  was  moved  fbr, 

jmd  refused  ;  and  Justices  Eyre  and  Fortescue  said,  "  The  ordinary  was 

judge  whatomaments  were  proper,  and  might  order  them  to  be  defaced.* 

Now,  all  these  cyues  were  proeeedingt  by  articles.     I  take  it  evt^ 

the  last  was ;  and  most  of  them,  if  not  all,  for  offences  under  the  gene- 

111  pHnoiplei  of  ecclesiastical  law,  and  not  under  any  precise  canon  or 

statute.    The  rtmedy  is  a  very  lenient  one }  for,  howerer  high  souncUnf 

some  of  the  expressions  in  the  articles  nuiy  be,  such  as,  "  touching  and 

eoneeming  your  soul's  healtli,  and  the  lawifbl  correction  and  reformation 

ol  your  manners  and  excesaes,*'  the  only  effect  of  a  sentence,  aaprayec^ 

would  be  to  admonish  the  party  to  forbear  in  future  from  the  like  di^ 

tutbanee  and  interruption,  and  perhaps  to  make  him  pay  the  costs ;  but, 

«a  to  eosU,  it  always  Uea  in  the  diseietion  of  tlie  Court  to  mitigate  them* 

as  the  circumstances  of  the  case  may  appear  justly  to  require. 

8tich  is  the  view  that  I  should  take  of  this  question,  if  it  fell  to 
Ay  lol  to  detennine  it.  It  is  certainly  deaif  able  that  the  point  shou  Id  ba 
settled.  It  b  probable  that  the  opinion  of  this  Court  may  not  be  final, 
and  it  would  be  highly  satisfactory  to  my  mind  t^at  It  should  be  settled 
\ff  a  saperior  tribunal,  either  in  the  way  of  appeal  or  of  proiubitlon  ; 
but,  at  present,  after  mature  and  careful  consideration,  forming  the  best 
Judgment  I  am  able  on  the  subject,  I  am  ot  opinion,  on  the  grounds 
already  stated*  that  tbe  articles  ooght  ta  be  admitted.  But  a  rule  t» 
shew  cause  why  a  prohibition  should  not  issue  having  been  served  on  thia 
Court,  ills  my  duty  not  to  proceed  to  admit  the  articles.  I  have,  how- 
aver,  thought  it  respectful  to  state  my  opiiuoto  for  the  consideTatlaD  of 
the  court  of  common  law.  If  they  should  differ  from  me,  I  shall  bow 
'  to  their  better  judgment  with  every  possible  degree  of  deference  and 
respeet 

The  admission  of  the  articles  was   accordingly  ordere4  to   stand 
over,  (a) 

{a)  The  case  will  be  fully  reported  In  Dr.  FhiUimore's  report  of 
fcilka  acdeiiasiual  oourti. 
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1819. 

ThunAay,  RANDALL   OgaiflSt   GURNEY*' 

November  25th.  ^^ 

Where* party  (JHTTTY  obtained  a  rule  nisi  for  delivering  up  the 

^^^Tt^'  bail-bond  to  be  cancelled,  on  the  ground  that  the 

^MxE^e^  defendant  had  been  improperly  arrested.     It  appeared, 

on  a  given  day,  ^^i(^  ^  cause,  in  which  the  present  defendant  was  a 

and  three  dayi 

before  set  off,  party,  had  been  referred,  by  an  order  of  the  Lord 

wmpwded*!^  fhancellor,  to  arbitration.     The  arbitrator,  residing  at 

^^'^^  Plymouth  Docki  appointed  a  meeting  at  Eaeter,  on 

his  wife  resided,  ^oth   September,  1819,  and    the  defendant,  who  was 

and  wnere  were  * 

certain  papera  swom  to  be  a  material  witness,  was  served  with  tne 

necessary  to  be 

produced  before  appointment  on  the  14th  September,  requiring  him  to 

andwasoccul  attend  and  be  examined  on  oath.     The  defendant  ao- 

great  part  of  cordingly,  with  his  solicitor,  left  town,  and,  on  Friday, 

Sti^wd^  September  17th,  reached  Cli/iouj  where  the  defendant's 

ranging  die  •  ^fe  {j^^j^  resided.     Clifton  is  not  the  direct  road  to 

same,  and  in 

the  afternoon  Exeter  from  London,  being  about  twenty  miles  round; 

day  was  aneat-  but  it  was  swom   that  the  books  and  papers  of  the 

he  WW  not  ^  defendant  were  at  Clifton,  some  of  which  were  Jieces- 

^^^^te  ^""y  ^  ^  produced  before  the  arbitrator,  and  that  it 

these  circum-  ^^g  necessary  that  he  should  personally  aq  there  for 

stances,  having  "^                          .           *^                -^  o 

employed  more  the  purposo  of  unpacking,  arranging,  and    selecting 

able  time  for  ..them,  and  that  he  was  necessarily  employed  during  a 

TOtefwttd ?t*not  P^^  ^^  ^^^  evening  and  nearly  the  whole  of  the  fol- 

tiSathe*^i^oc-  ^^^ing  day,  in  unpacking,  separating,  selecting,  and 

cupied,  during  perusing,  in  company  with  his  attorney,  such  of  the 

was  at  c/^iTon,.  papers,  &c.,  as  in  their  judgment  were  necessary  to 

for  which  he  be  produccd  before  the  arbitrator.     About  five  o'clock 

IrfSrt*  c.  jTdis-  in  the  afternoon  of  J  8th  September,  defendant  was  ar- 

•*^***°**'  r^ted,    at  the  suit  of  the  plaintiff  at  Clifton^  and 


Qu&Ksr. 
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befinre  tb^  had  finished  their  examination  of  the  1619. 
paperSb  It  was  also  sworn^  that  the  defendant's  usual  —— 
place  of  residence  was  at  Princes  Streeif  PimUco^  agahut 
whence  he  had  set  out,  and  that  his  sole  purpose  in 
going  to  .Clifton  was  to  arrange  his  papers.  In  an- 
swer to  this,  the  affidavits  stated,  that  defendant  had 
resided  at  Clifton  till  August  last,  at  which  period  he 
had  absconded,  and  was,  at  the  time  of  the  anest, 
keeping  out  of  the  way  to  avoid  his  creditors.  They 
also  stated  that  there  was  no  such  street  as  Prina^s 
Street  in  Pindico. 

il£zf*»yi/ shewed  cause.  The  defendant  left  London 
much'  earlier  than  was  necessary,  and  the  delay  at 
Clifton  was  a  mere  pretext.  It  is,  indeed,  most  pro- 
bable^ under  the  drcumstanoesof  the  case,  that  Clifton^ 
where  he  was  arrested,  was  his  real  place  of  abode. 

ChiUy  and  WUde^  in  support  of  the  rule.  In  this  case, 
the  defendant  was  obliged  to  attend  the  arbitrator  at 
Exeter^  and  that,  too,  with  his  papers,  &c.  Now  as 
these  were  at  Clifton^  it  was  absolutely  necessary  that 
he  should  go  there.  It  is  distinctly  sworn,  that  aj:  the 
time  of  the  arrest,  he  had  not  finished  his  arrangement 
and  selection  of  the  papers,  and  the  Courts  are  in  the 
habit  of  giving  a  fair  and  liberal  construction  to  this 
privilege.  Willingkam  v.  Matthews,  (a)  Here  the  de- 
fendant has  acted  bond  fide  in  going  to  Clifton.  As 
to  the  question  whether  Cft/lfon  or  Piiw/iVo  were  the 
usual  place  of  his  residence,  that  would  be  material  had 
he  been  arrested  in  returning  from  the  arbitration,  but 
hefe  he  was  arrested  in  going  thither. 

(a)  2Uonh.69. 

AsBOUt 


Ovftwxv* 
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I819»  Abbott  C*  J*    I  am  of  opinioOy  in  tb#  prttent  cmc^ 

that  this  rula  ought  to  be  made  absolute.    This  defirnd*' 

^omi/  aiiti  it  app«»r8»  was  duly  summoned  to  attend  an  arbi* 
iMoVt  and,  in  his  passage  from  London  to  Exeter^  the 
place  where  the  arbitration  was  held*  he  went  to 
ClffioHf  to  a  bouse  where  his;i^ife  then  resided,  ibr  the 
purpose  of  searching  for  and  examining  such  papers  af» 
in  his  judgmenti  were  necessary  for  the  purpose  of  th* 
arbitratiM,  When  this  ease  was  at  first  presented  to 
my  mmdy  I  thought  it  a  material  point  to  be  asoel*^ 
tained,  whether  his  residence  was  in  London  or  at  Cl^ 
ton;  but  I  am  now  satisfied  that  it  is  not  so,  for  he  wad 
arrested  in  his  passage  to  the  arbitration  at  BMl>ev:  and 
the  only  question,  therefore^  upon  these  affidavits^  is^ 
whether  he  was  bona  fide  going  to  the  arbitration,  or 
loitering  on  the  road.  Now  I  am  not  prepared  to  wf^ 
.  under  the  circumstances  of  the  case,  that  as  his  papers 
were  at  Clifton^  and  he  was  required  to  produce  them, 
he  was  absolutely  bound  to  have  those  papers  ient  to 
him,  and  to  take  the  risk  of  a  loss  by  the  publie  con- 
veyanees ;  but  it  is  quite  dear,  that  he  must  either  do 
this  or  go  himself  and  select  such  papers  as  were  necel- 
sary.  It  is  to  be  observed^  that  he  takes  his  attorney 
with  him,  which  seems  to  me  to  be  a  mark  of  bona 
fides  on  his  part  On  the  17th  September  he  arrives  at 
Clifton^  and  is  occupied,  on  the  following  day,  in  se- 
lecting the  papers  requisite :  the  1 9th  Would  be  Sunde^ 
and  he  was  required  to  be  at  Exeter  on  the  Mondmf. 
Under  these  circumstances,  it  does  pot  appear  to  mc^ 
either  that  the  delay  on  the  roisd  was  too  grea^  or  that 
the  deviation  was  an  unreasonable  one.  I  think,  tber^ 
nre,  that  the  rule  ought  to  h^  made  absolute*    But  as 

the 
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the  r^  of  the  Court  ar^  of  «  diffor^  opiQion»  tho       i8i9« 
ml?  i»w»t  be  di9ch«rga(L  «•""" 

Baylet  J.  I  am,  in  the  present  ca^e,  the  more  satis-  Qvmw. 
fied  in  discharging  this  rule,  because,  if  I  am  wrong,  it 
is  still  competent  for  the  defendant  to  apply  to  the  Court 
of  Chancery  to  be  relieved  from  this  arrest ;  for  it  was 
under  an  order  of  that  Court,  that  the  arbitration  was 
held.  This  reference,  it  appears,  commenced  in  March^ 
at  which  time  the  defendant  had  the  papers  in  his  own 
custody ;  and,  in  August  last,  without  selecting  such  as 
were  necessary,  he  left  the  whole  at  Clifton^  and  ab- 
sconded to  London  to  avoid  his  creditors.  He  is  after- 
wards informed,  that  it  is  necessary  for  him  to  be  at 
Exeter  on  the  morning  of  the  20th  September,  at  which 
time  his  papers  were  at  Clifton.  Now  I  do  not  think 
that  his  going  to  Clifton  was  an  ynreasonable  devi- 
ation ;  but  I  am  of  opinion,  that  he  was  bound  to  go 
as  directly  as  possible,  and  not  to  stay  longer  upon  the 
road  than  was  absolutely  necessary  for  the  purpose 
of  selecting  his  papers.  It  does  appear  to  me  that  he 
intended  to  remain  longer  at  Clifton  than  he  was  en- 
tided  to  do  by  law.  It  is  not  even  sworn  that  his  inten- 
tion was  to  have  set  off  from  Clifton  on  the  18th.  By 
this  mode  of  proceeding  he  deprives  his  creditors  of  the 
advantage  which  they  would  have  had  iqcase  he  had  re- 
mained in  London  until  the  proper  period  of  setting 
oflF  for  Exeter ;  for,  during  that  time,  they  possibly 
might  have  arrested  him  in  London.  I  think,  therefore^ 
that  the  affidavits  disclose  a  case  of  improper  delay, 
and  that  this  rule  ought  to  be  discharged. 

/• 
HoLROYD  J.     If  this  party  had  remained  in  town  till 

it  was  absolutely  necessary  to  depart  for  Exeter^  he 

would 
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I81A»  would  haye  stayed  at  least  one^  and  perhaps  two  days 
more,  during  which  time  he  might  have  been  arrested. 
Now,  if  it  is  Uwfiil  for  him  to  take  two  days,  in  the 
next  case^  probably,  three  or  four  will  be  demanded, 
and  the  Court  will  have  ^eat  difficulty  in  drawing  any 
precise  line.  I  agree,  therefore^  with  my  Brother 
Baj/ley^  that  the  present  rule  ought  to  be  discharged. 

Best  J.  I  am  of  the  same  opinion.  Although  it  is 
very  necessary  to  give  protection  to  witnesses,  yet  the 
Court  ought  to  take  care  that  persons  do  not,  under 
pretence  of  being  witnesses,  obtain  protection  from 
arrest.  I  agree  that  this  defendant  had  a  right  to  go 
to  ClifUm  to  get  his  papers,  but  he  had  no  right  to 
stay  there,  as  it  seems  to  me  he  did,  for  an  unreason- 
able time.  It  is  not  stated  in  his  affidavit  that  he  was 
employed  continually  during  the  time  he  was  there  in 
sorting  and  selecting  his  papers,  and  he  was  bound  to 
do  that ;  for  it  was  his  duty  to  shew,  that  the  whole 
time  was  fairly  employed  for  that  purpose.  There 
were  strong  civcumstances  of  suspicion  in  the  case ;  for 
he  had  previously  resided  at  Cliftofij  he  had  left  his 
wife  and  papers  there^  and,  according  to  all  appearance^ 
that  was  his  regular  home.  Now  it  seems  to  me  to  be 
impossible  that  it  could  have  taken  him  so  many  hours 
to  h4ve  selected  his  papers ;  and,  unless  that  time  was 
absolutely  necessary,  he  was  not  privileged  from  arrest, 
am  of  opinion,  therefore,  that  this  rule  ought  to  be 
discharged. 

Rule  discharged* 
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1819. 

£x  parte  Peankerd.  jm%, 

'pULLBBj  in  last  Trinity  term,  obtained  a  rule  nidi    Hm  Coiu%  in 

11-  ft^     -rv*  *  <•    1  •  .      ^^  ezeraat  of 

cailuig  on  Mr.  Fishery  an  attorney  of  this  court,  iti  nimmary 

to  shew  cause  why  part  of  the  premium  received  by  S^a^^^^ 

him  with  an  apprentice  diould  not  be  returned.    It  ^^^^ 

appeared,  upon  the  aflBdavit^  that,  for  some  miscon-  tomej,  who' 

duct,  Mr.i%A€r  had  refused  to  receive  back  his  ap-  <&•  ground  of 

prentice^  who  had  run  away  from  his  service.    The  2l«biick an 

premium  given  was  400t,  and  the  appraidce  ran  away  SShS^w^ 

after  beins  about  a  year  and  a  half  there.  Moore  having  from  his  iemce, 

®  ^  ^  ^^    to  return  to  th« 

then  shewed  cause  against  the  rule,  upon  the  merits  of  iwrentsof  such 
the  case,  the  Court  ordered  the  matter  to  be  referred  reuoDibleiMrt 
to  the  Master  to  report  how  much  should  be  returned.  nceiT^d^^ 
The  Master  having  reported,  that  1962.  ought  to  be 
returned,  Moore^  early  in  this  term,  moved  to  dis- 
charge the  rule  for  refisrring  it  to  the  Master,  on  the 
ground  that  there  was  no  authority  in  the  Court  so  to 
refer4t ;  and  he  cited  Ct^  v.  Broom  (a),  as  an  autho- 
ri^inpdnt    Andnow 

Pidler  shewed  cause^  and  contended,  that  it  had 
been,  in  many  instances,  the  practice  of  this  Court  to 
interfere  in  this  mode. 

Moorey  in  support  of  his  nile^  contended,  that  Ctfffi 
V.  Broom  had  over-ruled  this  practice.  That  case  was 
not  stronger  than  the  present,  yet  there  the  Lord  Chief 
Baron  held  no  part  of  the  premium  to  be  returnable* 

{a)  6Pnce,3Q8. 

Vol.  in.  S  Here^ 
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1B19.        Here^  sufficient  reasons  appear  on  the  affidavit  for  the 
master's  not  taking  back  his  apprentice.     This  is  an 
pBAMXEMt     appeal  to  the  equitable  jurisdiction  of  the  Courts  as 
was  the  case  in  the  Exchequer. 

Abbott  C.  J.  It  is  extremely  convenient  thftt,  in 
cases  like  the  present^  the  Court  should  exercise  a  sum- 
mary jurisdiction  for  adjusting  disputes  between  the 
officers  of  this  court  and  their  clerks.  It  appears  to 
hav9  been  exercised  by  us  and  by  our  predecessors; 
and  I  think  we  ought  not  lo  disturb  so  useful  a  prac- 
tice. This  is  veiy  different  from  the  case  cited  from 
the  Bxehequer.  Our  jurisdiction  here  depends  on  the 
authority,  of  die  Court  over  its  own  officers.  This  rule 
must^  therefore,  be  discharged. 

Batlst  J.  The  application  on  die  part  of  the 
{NIrents  of  the  apprentioe  was  most  reasonable;  and  Z 
^nk  that  ih^fe  is  bo  doubt  thut  we  have  jurisdiction 
in  the  malt^.  If  so^  it  is  not  su^sted  that  the 
worn  ordoed  by  the  Master  ib  be  rettrbed  is  not  a 
proper  sum. 

i 
Ht)Ltiotn  ti  (tf )  wnciirred. 

tlule  distharged. 

(a)  Sea  J.  had  left  tbe  Court. 
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HoLHE^  Clerk,  against  DALnt    Gent,       ^a^y     . 
one,  &c. 

/    fPtLLlAMS  slieWed   cause   af^ainst  a   rule  f&r   ^•WW*^^?* 
setting  aside  the  judgment  signed  m  this  case  for   Hmtbh,  k  ptk 
irregularity,  with  costs.     The  bill  was  filed  in  the  va^   njM  b«  ^m  IB 
cation  after  last  'Jtrinity  term;  ahd  was  entitled  as  of  i2tf^*5& 
tliat  term.     *Hid  defendant,  within  the  first  four  days   WW^fl|  tWi 
of  the  pi^eseht  term,  put  in  a  plea  in  abatement ;  where- 
fipoii  the  pl^intifiP  signed  Judgment.     It  was  contended, 
that 'this   plea  was  a  nullity,  being  pleaded  after  a 
general  imparlance.     And  ^or  this,  tVeUer  v.  Walker^ 
3  tfTUiam^s  Saundersy  2.  note  2.,  was  cited. 

P»€MAnii  The  jttdgnlfetlt  ii  ifrdgutoi  M  the 
Mil  fiitiifi  upp^idl',  up6n  the  htie  bf  it,  td  hftte  (kl^ 
AM  ih  Tik(^tiotl)  or  dth^twise  it  Will  b^  errotltotis. 
This  ^m^  tht^efbf^^  does  Hbt  (kll  Wlthlti  the  g^eM 
ntte  litoVe  laid  down «  tttld  ttie  deftodttht  ii  herd  ^^ 
lill^  to  j^lead  ih  abflttoeUt,  Wlthm  the  firdt  foUr  dfijra 
Cif  ibC  tn-e^Mt  terih^ 

Kdle  absolute* 
Sitting  and  C!tiV/^  iirere  iii  support  ot  the  rule. 
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iSISLmu  ^*^®  ^^^  against  Ferrand. 

^fa^^^iu^daL  Ty^^^^^^^^9  oo  ft  former  day  in  this  term,  obt^ed 

atidhecanoiiif  a  Fule  nisi  for  a  mandamus  to  the  defendant,  who 

take  aninqgflit 

taper  yttum  was  one  of  the  coroners  of  the  county  of  Lancaster^  to 

aainqo^in  proceed  with  an  inquest  holden  at  Oldham^  on  the 

were  notV^  body  of  John  Lees^  which  had  been  adjourned  from  the 

SiI^^lS"  "^id^^  <>f  October  last,  till  the  2d  day  of  December  next 

super  Tiflttm  It  appeared,  on  shewing  cause,  that  the  jury,  on  the 

oorpom^  ta 

'^''^^ttteiy  ToiflL  ^^  ^f  September  last,  had  been  summoned  and  sworn, 

not,  to!rf(xrk^  super  visum  corporis,  by  a  clerk  of  the  name  of  BatttfCj 


who  attended  in  the  coroner^s  absence ;  that  the  inquest 
joumiiieiit  bjr 
thfe  coroner  of     was  then  adjourned  for  a  few  days,  and  that  the  body 

t  any  men-    was  in  the  mean  time  buried ;  that  on  the  coroner's  at- 


p^l^  xo^,    tending  in  person,  the  jury  were  resworn,  but  not  super 
^^  visum  corporis,  and  the  coroner  proceeded,  for  many 

days,  to  examine  witnesses.  Whilst  the  inquest  was. 
proceeding,  the  coroner,  without  being  accompa- 
nied by  the  jury,  caused  the  body  to  be  disinterred, 
and  took  a  view  of  it.  The  Court,  upon  this,  suggested 
that  these  proceedings,  from  the  firsts  were  void,  and 
if  so^  that  they  could  not  grant  a  mandamus  to  com- 
pel them  to  be  proceeded  in ;  and  Be$t  J.  referred  to 
Hawkinff  lib.  2.  c.  9.  s.  24.    They  then  called  upon 

DenmafiBikd  Tindal  to  support  their  rule.  They  con- 
tended, that  though  the  clerk  had  no  authority  what- 
ever to  swear  the  jury,  yet  that  it  was  enough,  since 
they  had  been  re-sworn  by  the  coroner  himself;  and 
that  it  was  not  necessary  to  swear  them  super  visum 

cor- 
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eorporis.  It  is  admitted,  that  both  coroner  and  jory 
must  proceed  super  visum  corporis.  But  here  they 
have  so  done;  for  the  jury  have  been  properly  swom^ 
and  have  seen  the  body,  and  the  coroner  has  also  had 
a  view  of  it,  and  it  is  not  essential  that  the  jury  and 
eoroner  should  see  it  at  the  same  time.  Besides,  if 
there  be  a  reasonable  ground  for  doubt,  the  Court  will 
not  decide  it  now,  but  leave  it  to  the  coroner  to  mako 
it  the  subject  of  his  return  to  the  mandamus. 


1819. 

11m  Kara 
agabui 


Abbott  C.  J.  If  it  be  perfectly  dear  that  the  jury 
in  this  case  were  at  first  unlawfully  assembled,  the 
Court,  of  course,  will  not  grant  a  mandamus  to  pro- 
ceed with  this  inquest ;  for  the  only  result  of  such  a 
proceeding  would  be,  that  the  inquest,  if  proceeded  in| 
would  be  bad,  and  the  record  might  be  quashed.  Now 
I  am  of  opinion  that  this  pjroceeding  was  irregular 
from  its  commencement  It  is  laid  down  by  my  Lord 
Hale  (a),  that  ^'  when  it  happens  that  any  person 
comes  to  an  unnatural  death,  the  township  shall  give 
notice  thereof  to  the  coroner,  otherwise^  if  the  body  be 
interred  before  he  come^  the  township  shall  be  amerced.*' 
And  it  appears,  that  when  this  notice  is  given  to  the 
coroner,  his  duty  is  to  issue  a  precept  to  the  constable 
to  return  a  competent  number  of  good  and  lawful  men 
to  appear  before  him,  to  make  an  inquisition.  When 
tbey  appear,  they  are  to  be  sworn,  and  charged  by  the 
coroner,  to  enquire,  upon  the  view  of  the  body^  how  the 
party  came  by  his  death.  It  is  said  by  Hamkins  [a\ 
that  the  **  coroner  can  take  inquisition  of  death  only 
upon  view  of  the  body,  and  not  otherwise.    Therefor^ 


(a)  S  U.S.  59, 6a  (6)  2ffawk.  <;.  9,  h  S9. 

S8 


if 


1118,      if  ^  luiAy  b§  iatenwd  b^fi^^  h^  fx^mfh  he  inu^  4ig  ii 

upf  and  tbis  Im  ni^y  dQ  lawfi|Uy  v^ithin  ai)y  opftrpoimt 
tUM.4SVitHiR  foiivt^ea  d^ys*"     Ifi  odditimi  to  thiy, 

th§fp  ^  li»9  4  ^54^  }•  9tA$-  S«i  do  officio  o^^^tori^  in 

i^HSh  it  if  pt^tid  (»»  te  t^e  4utJ  pf  the  HPFomr^ 
'^qiMNi  MSedwt  ftd  OOM^Ofii^'  spd  aftscWMnifli  <<  «i  quia 

^itim  tuliyi^  ocftiHif  fUerit,  m  (»mpii  ?#l  boicii  ^  idi 

inmtfltWs  Hm  V^  dlflict^  to  e^QHirn  «9  tp  (bf)  modi 
by  which  }i§  gfiqif  J)y  )ii|  4^§tbt  Nqit,  tullipg  t)if 
whole  of  this  together,  it  appears  to  me^  that  there 
c§Q  be  ao  g9o4  ^qfWtt  Hpl^  thp  cprpnep  ^^^  the 
jUjiqrs  9f^  bptb  prewot  Irt  the  #f(in^  itiajft  ai^  jhe  -ontlj 
is  Adnwi#tereil  bjT  th^  former  ^  th^  Ja^t^r  »m>^  vi^Uin 
cprppri^.  I^  m^e^t  a^f  this  i^gu^t  h(i4  proceed^^, 
uppn  t^  ^rrivaj  of  ii^  cQjroijpr  hiPl^f,  Ik>A  h^  *o4 
tte  jpry  1)94  gQpg  (9  f  J^v  thie  body,  fi^d  the  jury  bf4 
tjien  b^»  rieswofHi  « joigbt  b^ve  b^ea  9,  gopd  >pqHf»t, 
That,  however,  was  Rpt  4pu^ ;  a^d^  therpfwe,  I  fim  of 
opinion  A»t  ^Jji^  ipque^j;  w»p  wholly  vqi^i  apd  l^biM^ 
^§  pugh);  pp(  (p  grant  any  m^ud^mns  to  9Qnti»ue  ^ 
prpcSPiJingi, 

g4in*y  J,  I  ffftertaip  no  doubt  ppoR  tfee  ^preiept 
qj^MtioD,  ^yPPJ^ng  at  the  different  anthpi^ties  whi(:b 
h^y^  bpeR  pit^,  and  th«  %W  of  ii|q»i*i^}ops  whjph  ar^ 
inv^rl^bly  staM  ^P  1^  ^en  <<  upon  the  yiew  of  the 
bp^y  pf  4.  S,f  ppw  Jyipg  d^,"  this  question  ^^m  tP 
be  placed  b^Qpd  aU  doubti  Th^  words  of  the  )$t|itnta 
*<  d^  officio  eorppt^ris"  ^pe  very  emphatipi^l ;  "  ad  op? 
cisp^  apcedant  vej  ^  sftbito  iportpps***  The  conmei*, 
a^^v^gr^  is  tp  gp  tP  th^  de^^  bodyi  and  tl>e  jpry  Afi» 
there  to  be  sworn  to  inquire  into  the  cause  of  the  death. 
The  conmer's  du^  is  partly  judieial.    It  belongs  to 

him^ 
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tdnif  and  to  him  only«  to  adn|mi§tev  the  aalh  tit  tha  1819. 
jury,  vfao  eaanoty  B^  it  leems  to  nie,  be  properly  swoni 
ualois  by  the  oaioper  and  super  visum  CM)rporii.  New 
IB  the  pvesent  case  it  appears,  that  on  the  8th  of  iSqi* 
tmHier  the  oath  cS  inquesi  was  administered,  and  the 
dead  body  viewed  by  the  jury.  But  then  the  oath  was 
administered  by  a  person  wholly  without  authority. 

At  that  timfib  tbarefofe,  tba  jury  wert  Qot  under  a  valid 
9bIifl»tion  to  inmv^t  but  were  mw9  strappn  to  tb9 
trmeactiout  And  whm  the  jury  w^r^i  iworu  afp^  by 
tba  wrooeri  upop  bii»  arrival^  \t  wa»  wt  dpne  ^^J^ 
YU\m  wrpprist  Npr,  iudeedi  di^  tbay  pvq^  viw  tba 
/body  nfter  tb^  oatb  wa«i  admipif^ter^d  to  (bfm  by  |b« 
fOroiWf    For  (hpiigh,  on  tba  24r(b  of  ge^^fnber^  (ba 

mpo^r  viiwed  tbi  bpdyt  tbt  jury  W9re  not  then  prer 
Bntf  I  am,  tberafor^  q{  opimop  that  we  ougbt  wt  ta 
mUiLe  tbii  rule  absplute^  For  wa  ihould  ba  doifif 
pafit  ir\juitioe  if  we  wera  tq  grant  a  mandamua  to 
tba  cpropQr  to  prg^aad  in  an  inquiry  ill^ally  onmw 
mtpoedi  iUegally  proca^ed  in,  iip4  wbich  c«n  bive  m 
prpppr  pr  wtisfiictofy  rasult 

Ho^RpYpJ.  (amoftbepan^eppiniofi.  Iftbi^ioqna^t 
Fare  to  prpceedi  it  would  be  utterly  illejg^.  For  tboqgb 
the  statute  d^  officio  Qorgnatoris  does  pgt  expressly  s^ 
that  tba  corop^r  ^ball  take  his  inquest  pn  the  vi^w  pf^ 
the  dead  body,  and  that  an  inquest  otherwise  taken  by 
him  shall  be  void,  yet  it  is  clearly  laid  dpwn  by  fdl  the 
books,  tbftt  a  coroner  has  no  (panner  of  powpr  tq  takp 
an  inquisition  pf  death  without  a  view  of  the  hod;f^ 
and  that  any  such  inquest  taken  by  hio)  without  mcb 
view  is  merely  void.  Unless,  it  be  an  inquest  super 
viapm  corporis  it  is  wholly  an  extrajudicial  proceeding. 

S  4  In 
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1819.        In  this  casei  if  the  jury  had  been  sworn  afresh  by  the 

""7"         coroner  when  he  viewed  the  body,  and  the  witnesses 
The  KxKQ  •^'. 

had  been  examined  afresh,  the  inquest  would  have 
been  legal.  Bnt  that  was  not  done;  and  I  am  of  opi* 
nion  that  we  ought  not  to  grant  a  mandamus  to  ooo* 
tinue  a  proceeding  so  illegally  conducted. 

Best  J.  I  am  clearly  of  opinion,  that  the  proceed- 
ings before  the  coroner  have  been  conducted  with  so 
much  irregularity,  that  a  valid  inquest  cannot  now  be 
found.  We  ought  not  to  compel  by  mandamus  the 
coroner  to  proceed,  when  we  are  satisfied  that  the 
inquest,  when  found,  must  be  quashed  by  the  Court  into 
which  it  will  be  returned.  The  jury  were  summoned 
by  and  sworn  before  the  coroner's  clerk.  Now  if  the 
coroner  could  act  by  deputy,  and  this  derk  was  duly 
appointed  such  deputy,  (which  does  not  appear,}  the 
inquiry  should  have  been  concluded  before  him.  But 
after  this  the  coroner  makes  his  appearance^  and  goes 
on,  having  re-sworn  the  jury,  but  without  having  had 
any  view.  After  several  more  days  are  consumed  in  ex- 
amining witnesses  before  the  coroner,  it  is  suggested  to 
him  that  he  has  had  no  view  of  the  body,  and,  there- 
fore, that  he  had  no  authority  to  proceed  with  the 
inquest  Upon  this  suggestion  he  goes  to  the  church, 
causes  the  body  to  be  disinterred,  just  looks  at  the  bee 
of  the  deceased,  and  then  orders  the  corpse  to  be  again 
covered  up.  This  was  not  a  sufficient  view  of  the  body 
to  give  him  authority  to  proceed.  He  should  have 
had  an  opportunity  of  seeing  whether  there  were  any 
marks  of  violence,  and  of  ascertaining,  from  the  appear- 
ance of  the  body,  what  was  the  occasion  of  the  death 
of  the  deoeosedf  At  the  tim^  that  he  took  the  view,  the 

jufy 
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JQTy  should  have  attended  hini,  that  they  might  have  had  1 8 )  9« 
the  advantage  of  his  remarks  on  the  appearances  that 
the  body  esdiibited.  It  has  been  said,  it  is  sufficient  if 
the  jury  see  the  body  at  one  time,  and  the  coroner  at 
another ;  as  well  might  it  be  said  that  the  judge  might 
hear  the  evidence  at  one  time  and  the  jury  at  another. 
I^  however,  this  view  was  sufficient,  the  coroner  should 
have  sworn  the  juty  again,  and  proceeded  de  nova 
Instead  of  this  he  goes  on,  adding  other  evidence  to 
what  had  been  taken  before  the  view  by  himself,  and 
the  whole  mass  was  to  be  summed  up  to  the  jury,  who 
were  never  regularly  sworn  at  all.  The  passage  which 
I  [referred  to  during  the  argument,  from  Hawkins^ 
diews  that  an  inquest  so  taken  must  be  quashed.  Let 
it  not,  however,  be  understood  that  it  is  likely  that 
public  justice  will  be  impeded  by  this  accident.  The 
proceeding  before  a  coroner  is  only  one  of  several  in 
cases  of  murder :  application  may  still  be  made  to  ma^ 
gistrates  or  grand  juries  ;  and  I  do  not  lament  that  an 
inquiry  is  stopped,  which  has  been  so  illegally  con*- 
ducted  as  the  one  now  before  the  Court. 

Rule  discharged,  {a) 

Cross  Seijt.,  and  /•  Williams^  were  to  have  shewn 
cause. 


(a)  In  2  Jffl  H.  58.  it  it  saidt  if  a  oovoner  take  an  inquiaition  with- 
oot  Tiew  of  the  body,  he  may  take  a  second  inquisition  super  visum  cor- 
poris, and  that  second  inquisition  is  good,  for  die  first  was  absoltttdy 
Toid.  And  in  p.  ^.y  after  stating  tfiat  the  coroner  can  only  take  an 
inqoisition  snper  Tisum  corporis,  he  adds,  And,'  therefore,  in  ancient 
timesv  if  a  man  were  hurt  in  ibe  coun^of  ^.  and  died  in  the  county  of 
B»,  the  coroner  of  ^.  could  not  take  an  inquisition  of  his  death,  because 
the  stroke  was  not  grren  in  that  county,  and  the  coroner  of  A.  could  not 
iaie.  the  inqumtionf  beeauie  the boify  wat  in  the  county  of  B^i  but  they 
ined  to  remore  the  bod^  into  the  county  of  ^.|  aad  then  the  coroner  of 
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;^.i|4f4^tM»tfieii»9lhiti9q«  Q#,V.  jaiwi  und |^ ftptqtf  f|^«i«i 

to  by  the  Court,  de  officio  coronatoris,  at  the  ^OQclusioa,  afler  ^escrib* 
f  ng  the  mode  of  taking  the  mquest,  says,  £t  hUs  inquiutis  statim  lepeli- 
«nmr  $Qippn»  piorffiorfim  vel  o^fiMojFvia^  So  t|i#t  •pcienUy  \\  ||ioi44 
seem,  the  body  was  }ying  before  the  jury  and  coroper  during  the  whole 
inqnest ;  and  in  truth,  the  body  is  itself  part  of  the  eridence  to  the  jury. 
If,  Aun,  thfly  i^e  i<  Mpf^t  hut  qot  pttM  they  Ave  s|f  qiw,  fk  |n«t«ri9}  p«i| 
of  tt^e  evidence  given  to  them  is  given  when  they  are  nqt  upon  qath  In 
oorrobomtion  of  thb  view  of  the  subject,  H  is  to  be  observed,  that  '<  if 
^  Mly  N  pot  founcly  or  if  i^  ^pr%  )aip  m  long  More  thq  ^^nftmn  l^^^ 
viewed  it|  th|it  f^e  can  in  no  way  be  assisted  fnm^  the  view  in  taking  his 
inquest,  or  if  there  be  danger  of  infecting  people  in  digging  of  it  up,  the 
iwm^  pqgm  no(  to  |)e  t^km  \rf  tl^f  porpper,  HPiesi  )ifi  h^y^  n  ^wMi 
writ  or  commission  fbr  that  purpose,'*  Hawk,  lib.  2.  c  9.  «.  23. ; 
and  with  respeet  (o  a  second  Inquest,  the  law  is  thus  laid  dawn.  So 
alfO,  he  nwy  dig  up  the  My>  if  the  ^n^  iq^uiiiition  |)«  ^uyahsti*  ^fv 
535.  But  it  must  be  by  order  of  the  King's  Bench  on  motion, 
Siw.  167.  And  the  Judges  will  exercise  their  dlscNtieB,  according  to 
Hie  tim  ^d  cjf^Mmstancoi,  whether  |)e  sh^U  •§  ihall  opt  4o  it.  fkUk, 
377.     Str.  22.  553.     %  Mod,  16. 


Mondmft 
NovenUftr  29eiL 


The  Company  of  Proprietors  of  the  Margate 
Pier  against  Geobg^  Ha^naw.  Escj,^  jAHfig 
Py^oNa  Esq.,  and  twq  Others, 


ThetcUofa 
justice  of  the 
peace,  who  has 
not  duly  quali- 
fied, are  not 
absolutely  void; 
and  therefore, 
persons  seizing^ 
goods,  under  a 
vrax^ant  of  dis- 
tress, signed  by 
a  justice  who 
had  not  taken 
the  oaths  at  the 
general  sessions, 
nor  delivered  in 
the  certificate 
required,  are  not 


nPBESPASS  for  taking  goods:  Plea,  not  guilty. 
There  were  two  questions  in  the  case:  First, 
whether  the  plaintiffs  were  liable  to  be  rated  to  the 
poor.  The  Court  decided  that  they  were;  and  their 
judgment  was  grounded  on  the  special  provisions  olf 
the  acts  of  parliament  creating  the  company,  and  the 
peculiar  nature  of  the  property.  It  is,  therefore,  un- 
necessary to  state  that  part  of  the  case.  The  second 
question  was,  whether  the  wanri^pt  of  distress,  ligQed 
by  the  defendants,  Hannam  and  Dyson^  was  legal ;  and 
that  depended  upon  the  question,  whether  the  acU  done 
by  Dyson^  as  a  justice  for  the  cinque  ports,  were  yalid, 

he 
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ht  having  omittod  Co  deliver  in  a  eertifieate,  or  to  taka 
tlia  oath  B.t  the  general  setsiona  in  tbe  cinque  porUi  a« 
reqnirsd  by  tbe  aal  of  parUament,  Tbe  facU  of  tbe 
casot  and  tbe  clausM  of  tbe  act^  of  parliament  ^ppUcabla 
to  the  question,  are  ftilly  stated  by  tbe  Lord  Chief  Jmtice, 
in  delivering  the  judgment  of  the  Court.  The  case  was 
argued  by  Adolphus  for  the  plaintiff,  and  BoHand  for 
the  defendant.  For  the  plaintiff  it  was  urged,  that  the 
5lGf.  9.  c86.  required  the  justices  fbr  the  cinque 
ports  to  qualify,  and  that  the  indemnity  act  applied 
only  to  those  who  actually  did  qualiiy.  Here,  the 
defimdant,  Dyson,  had  not  qualified  at  the  time  of  the 
trial.  This  was  not  like  the  case  of  a  person  who  prac- 
tised as  an  attorney  without  being  duly  admitted.  His 
aets,  indeed,  were  valid ;  but  they  were  enred,  from 
time  to  time,  by  the  acts  of  the  parties  on  the  oUier 
side.  For  the  defendant,  it  was  urged,  that  the  aets  of 
the  defendant,  Dyson,  were  not  void,  although  he  might 
be  liable  to  a  penalty  for  having  acted  without  b^ing 
duly  qualified.  Th^  IS  G.  2.  c.  30.  expressly  imposed 
a  penalty  on  such  a  person  acting  at  a  justice  without 
being  qualified.  The  31  Gf.8.  e.96.  applied  to  the 
cinque  povts,  and  was  in  pari  materif.  The  penalty, 
though  not  ei^pressly  mentioned  in  that  act,  will  attach. 
The  words  of  the  5 1  6.  8,  a  8^.  ^ere  not  stronger 
than  the  18  Can  2.,  which  makes  void  the  election  of 
any  corporate  officer  who  shall  not  have  taken  the 
sacranient  within  a  year.  The  annual  indemnity  act 
relieves  spoh  a  person  (torn  all  penalties,  and  makes  his 
intermediate  aets  valid.  This  was  like  the  case  of  a 
person  practising  as  an  attorney  without  being  duly 
admitted ;  he  was  liable  to  a  penalty,  but  his  acts  were 
not  void.  Tbe  inconv^ience  tb^t  would  follow  from 
thoaositrufltioii  of  the  act  contendad  &r,  on  the  part  of 

the 
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1819.  the  plaintiff,  would  be  very  great    Every  person  acting 

■  under  the  authority  of  such  a  magbtrate  would  be  guilty 

^erCrap!*  ofan  unlawful  act,  and  resistance  to  him  would  be  lawfiiL 

jg^jj^f  ^  constable  might  even,  in  such  a  case^  become  liable 

to  a  charge  of  murder. 

Cur,  ado.  vuU^ 


Abbott  C.  J.  now  delivered  the  judgment  of  the  Court 
This  was  an  action  of  trespass,  brought  for  levying  cer- . 
tain  poor-rates  for  the  parish  of  SaiiU  John  the  Baptist^ 
in  the  Me  of  Thqnet.  There  had  been  three  rates,  all 
regularly  made  and  published.  Two  of  the  three  had 
been  duly  allowed  by  two  of  the  justices  of  the  cinque 
ports.  The  .third  was  allowed  by  the  defendants,  Han* 
nam  and  Dysouj  acting  as  such  justices :  the  warrants 
of  distress  had  been  issued  by  these  defendants,  and 
executed  by  the  other  two  defendants,  oxie  of  whom  was 
an  overseer  of  the  poor,  and  the  other  a  constable  of 
the  parish.  Copies  of  the  warrants  had  been  de- 
manded, and  notice  of  the  action  given.  A  case  was 
reserved  at  the  trial  of  the  cause,  upon  two  questions : 
first.  Whether  the  plaintiffs  were  liable  to  be  rated  for 
the  relief  of  the  poor;  secondly,  whether  the  acts  of 
the  defendant,  Dyson^  as  a  justice  of  the  peace  for  the 
liberties  of  the  cincfue  ports,  in  the  matter  in  question, 
were  valid  or  not  The  case  was  argued  before  us  upOn 
the  first  question  at  Serjeants^  Inn  Hallj  and  we  then 
gave  our  opinion  in  the  aflBrmative,  viz.  that  the  plain<« 
tifi  were  liable  to  be  rated  for  the  relief  of  the  poor. 

The  second  question  was  spoken  to  at  the  same  dme^ 
and  afterwards  more  fully  argued  here  during  the  pre-^ 
sent  term.  It  arises  in  this  manner :  By  an  act  of  the 
51st  of  his  present  majesty,  c.  36.,  his  majesty  is  author^ 
ised  to  issue  a  conunission^  to  be  directed  to  certain  per- 
sons^ 
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ions  lobe  therein  named,  constitating  them  tobe  joBtioes 
of  the  peace  ^thin  and  throughont  the  liberties  of  the 
dnqne  portSy  and  investing  them  with  the  same  power 
and  authority  as  belongs  to  any  mayor,  bailiff,  or  jurat, 
to  exercise  within  the  liberties  of  the  town  whereof  he 
is  mayor,  baili£^  or  jurat,     *^  And  from  and  after,^' 
(these  are  the  words  of  the  statute^)  ^*  such  oomnusion 
or  oommisions  shall  have  so  issued,  all  persons  and 
every  person  named  in  any  such  commission  or  com- 
missions, shall  be  and  they  and  each  of  them  is  and  are 
hereby  declared  to  be  justices  and  a  justice  of  the 
peace  within  and  throughout  the  liberties  of  the  cinque 
ports,  and  invested  with  the  same  power  and  authority 
within  and  throughout  the  same,''  as  belongs  to  any 
mayor,  bailiff,  or  jurat  within  his  port  or  town.     By 
the  third- section  of  this  act  it  is  provided  and  enacted, 
"  That  no  person  or  persons  to  be  named  in  such  com- 
mission shall  be  thereby,  or  by  this  act,  authorized  to 
act  as  a  justice  of  the  peaces  unless  he  shall  have  such 
qualification  as  will  authorize  him  to  act  for  a  county, 
and  unless  he  shall  have  taken  and  subscribed  the 
oaths,  and  delivered  in  at  some  general  sessions  to 
be  holden  in  some  one  of  the  cinque  ports,  the  certi- 
ficate respectively  required  to  be  taken  and  subscribed 
and  delivered  in  by  persons  qualifying  themselves  to  act 
for  cpunties."    The  defendant,  Dj/son,  had  taken  the 
oaths  under  a  writ  of  dedimus  potestatem,  but  he  had 
omitted  to  deliver  a  certificate^  or  take  any  oath  at 
any  general  sessions  in  any  one  of  the  cinque  ports ; 
and  upon  this  omission  the  objection  to  the  validity  of 
his  acts  as  a  justice  was  grounded. 

We  are  of  opinion,  that,  notwithstanding  this  omis- 
sion, his  acts  as  a  justice^  in  the  matters  in  question,  were 

valid. 


1819. 
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HjurvAte. 


ynMi  An  ofajdttiM  df  ibv  sita«  tIttMft  ffi^  tapfWR 
fed  Arise  in  stitne  CAses  of  pers(hit  aetifig  a8  JttfltlMI  1^ 
eonnties  at  latge)  and  thi»  gif^  a  general  IffipOlttiicfe 
to  Iha  qteestibni  Bjr  Ihe  stat4  18  Gfi  2b  a^  tfO^  it  h 
efiactedi  <<  That  nd  (lersdtt  shitll  be  CA^able  6f  b^lb^  {i 
josdoe^  or  acting  as  ftuch  for  any  cbttflty,  Withotft 
th6  qualifiolttioii  b]^  ertate  therein  mentioned,  and  whb 
shall  not  takei  at  some  general  or  qiiarter  sessions,  the 
oath  therein  prescribed."  And  by  the  second  seetkm, 
<<  Anjr  person  Who  bhall  act  as  a  justice  without  httting 
taken  the  oathi  or  without  being  qusilified)  shall  fbf- 
feit  lOOli''  It  is  obtiods  that  if  the  act  of  the  justiee, 
issuing  a  Warranty  be  invalid  dn  the  ground  of  sudi  all 
ol)jection  as  the  presentf  all  persons  who  act  in  the  cm- 
eeution  of  the  warrant  will  act  without  ahy  authority : 
a  constable  who  arrests,  tad  a  gaoler  who  receiyes  a  feloil, 
will  each  be  a  trespasser ;  resistance  to  them  will  be  law- 
ful ;  every  thing  done  by  either  of  thfem  will  be  unlawfUl ; 
and  a  constable^  or  persons  aiding  him,  may,  in  sotte 
possible  instance,  become  lonenable  even  to  a  charge 
of  murder,  for  acting  under  an  authority,  wbieh  thry 
reasonably  considered  themselves  bound  to  obey^  Imd 
of  the  invalidity  whereof  th^  aiHs  wholly  ignoranti  Ah 
exposition  of  these  statutesi  pregnant  with  so  much  it^ 
Gonveniencey  ought  not  to  be  mad^  if  they  will  admit 
of  any  other  reas(Hiable  oodstmction.  *^  Aots  of  parlii^ 
ment,"  says  Lord  Coke^  <<  are  Co  be  so  constrned,  ns  no 
man  that  is  innocent,  or  firee  from  iqjUiy  or  wton^  be 
by  a  literal  construction  punished  or  endamaged/'  We 
think  these  acts  do  most  reils<Hiably  admit  of  another 
construction.  We  think  the  restraining  clauses  are 
only  prohibitory  upon  the  justice*  By  the  partiehlar 
act  upon  which  this  question  has  ariseoi  Mr.  JDjft^ 

having 


m  tttfi  BtHAttU  TuA  6»  OSOBOfi  III.  STl 

tefitig  btm  mnled  in  the  MtiltniiiBlon,  in  d^Idtl^  tt>  1819. 

•be  a  juiti(te,  and  invested  with  pow#)r  atld  authotitv  te  " 

such.     The  proper  effect,  therefore,  lU  it  le^tns  16  at,  FfarOMnp. 


of  the  third  section,  is  only  to  make  it  unlawful  in  him  ^j^aic 
id  att  M  sttcb }  but  not  to  tnaka  his  attil  iUvalill.  Many 
ls«noai,  acting  as  jtistices  df  the  peaSb  iti  virbia  df 
offi<^  in  dorpotatimiS)  have  been  ousted  of  theif  offices 
from  some  defect  in  theit  eleetion  of  appointment ;  and 
although  alt  acts,  properly  corporate  and  official,  done 
:by  sueh  pfersQnsi  are  Void,  yet  acts  done  by  thetn  as 
justices,  or  in  a  judicial  character,  hate  in  no  imtatlae 
been  thought  invalid.  This  distinction  is  well  known. 
The  intet^t  ^f  the  pnblie  at  large  requires  that  the 
atts  done  should  be  sustained  i  sufficient  effitct  is  gltefi 
to  the  statutes  by  considering  them  as'  penal  upon  the 
party  aeting.  No  pecuniary  pehaltyi  indeed,  is  im- 
posed by  the  stat^  61  G.  3»}  but  a  justice  acting  ebii- 
trary  to  its  prohibitory  clause  will  subject  himself  If  not 
to  the  penalty  of  the  18  6k  S.,  yet  certainly  to  a  prose- 
cution by  indictment.  For  these  reasons  we  think  there 
mtist  bt  a  judgment  of  hdnsuit. 


Cooper  agaimt  Nias.  m^b»n^ 

A  RULE  nisi  had  been  obtained,  calling  upon  the  Judgment  of 
,  nonpros,  must 

defendant  to  shew  cause  why  the  judgment  of  non-  be  signed  within 
pros,  and  the  subsequent  proceedings  therenn,  ihodld  fronTuiTreiurn 
not  be  set  aside  for  irregularity.    The  def^dant  was  "^^^^^ 
held  to  bail  on  a  bill  o(  Middlesex,  teturnable  on  the 
ethNooimber^  1816 1  he  surrendered  on  the  7th  ^To^ 
VM^er,  and  afterwards,  on  the  1 1  th  Novmherj  justified 
bail.    Inhere  bring  M  farther  proceedings  to  til«  pait 

of 
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1819.  of  the  plainci£^  the  defendant  signed  judgment  of  mm- 
pvos  on  the  6th  Naombery  1819,  for  want  of  a  dedaiv 
ation.  And  now 


agcAm 

NlAS. 


Waffbrd  shewed  cause,  and  contended  that  the  de- 
fendant had  twelve  months  to  sign  judgment  of  non- 
prosy  within  twelve  months  from  the  day  of  justifying 
bail;  and  he  cited  White  y.  White,  (a) 

Abraham^  contni,  relied  on  Warley  v.  Lee  {]b\  and  i 
Penry  y.  Hatvey.  (c) 

Per  Curiam.  The  rule  is»  that  if  the  plaintiff  does  not 
declare  within  a  year  after  the  return-day  of  the  writ» 
he  is  out  of  court.  The  safisst  course  is  to  reckon 
the  twelve  months  from  the  return-day:  the  time 
given  to  put  in  and  perfect  bail  b  merely  matter  of 
indulgence. 

Rule  Absolute,  without  Costs, 

(a)  Impe^  X,  B.  5S3.        (*)  2  T.  R.  US.        («)  8  T.R.  1S8. 


jubfii%.     ^      Carhack  and  Another  agamst  Gunixry  and 

Others. 


Vmfk^  n^HIS  was  an  action  against  the  defendants,  who 

were  country  bankers,  upon  ninety-eight  pro- 
missory notes,  for  a  guinea  each.  The  declaration 
contained  a  count  upon  each  note,  and  the  money 
counts.  The  Court,  after  hearing  Chitty  for  the  plain- 
ti£^  and  JSaj^  for  the  defendant,  ordered  it  to  be 

re- 


Caakack 


ly  Tu  SixTiBra  Ysae  or  GEOBOE  III. 

referred  to  the  lifoster  to  atrifce  out  all  tibe  oounU  on 

the  notes  except  the  fint,  the  defendaut  usdertaking  to 

yennit  all  the  odiec  notes  to  be  gnm  in  evidence  upon        f^unu 

db0  account  stated,  and  aot  to  brmg  any  wnt  of  error. 

The  Goata  of  dune  counta,  and  tif  the  appIkatioD,  were 

to  be  costs  in  the  cause,  (is) 

(a)  Sm  Lw»  ▼.  SfMfy  M.  5^  (?.a.  ^  A»MkV  2^;porMr  IU<   ^ 


Hunter  against  Campbell,  M.  P. 

A  RULE  bad  been  obtained  in  this  case,  calling   a  member  of 
parliament  bad 

upon  the  plaintiff  to  shew  cause  why  the  bond  given  a  bond 

gtren  in  -thiii  case  by  tii6  defendant,  -and  two  sureties,  uei,  conditioned 

pursuant  to  4  G.  S.  a  SS^.,  shouM  not  be  deHrreeed  up  to  ofihSliTto"' 

be  oanceHeii.     Iti  Trinity  vacation,  181«,  'the  defend^  be  recovered  in 

•^  tbe  action,  pur- 

aMwas  sttpd  by«rigitaal,  on  a  biH  or  exdiano^  and   Buaptto4G.j. 

c.  33^  and,  b*- 

gave  tbe  bond  in  qiiesdon,  with  two  sureties,  eon^^  fore  trial,  be- 
ditioned  &r  payment  of  the  sum  that  might  be  re-   TbTcourtr^^ 
covered  with  the  costs  of  the  action.  '  He  aaerwards   S^nd'to  bis 
became  bankrupt,  and,  on  the  llXhJubf^  1819,  ob-   canoeUed. 
tained  his   certificate.    The  cause  was  set  down  for 
trial  at  the  sittings  in  London^  after  Michaelmas  term, 
1818,  and  being  stayed  by  injunction,  had  been  made 
a  remanet  from  sittings  to  sittings  ever  since.  And  now 

Campbell  shewed  cause.  As  the  sureties  had  no 
power  to  render,  th^  are  in  the  situation  of  bail  in 
«rror,  in  whose  behalf  the  Court  will  not  interfere^ 
although  the  principal  has  become  bankrupt,  and  ob- 

Vol.  m.  T  tained 
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1819.  tained  his  certificate.  Southcote  v.  BraUhwaite.  (a)  In 
the  common  case  of  bail  to  the  action,  where  the  re- 
cdgnizance  is  in  the  alternative^  the  bail  are  supposed 
to  render  their  prindpal,  who  has  become  bankrupt, 
and  obtained  his  certificate ;  and  thus  to  perfonn  the 
condition  of  the  recognizance. 

ScarleUand  WUde^  contrt^  insisted,  that  unless  the 
plaintiff  undertook  to  impeach  the  certificate^  the  va* 
lidity  of  which  might  be  tried  on  an  issue^  the  Court, 
to  avoid  circuity,  would  order  the  bond  to  be  de» 
livered  up  to  be  cancelled.  If  the  certificate  be  good, 
it  is  a  bar  to  the  action,  and  the  sureties  cannot  be 
liaUe. 

Per  Curiam.  A  bond  given  under  the  4  G.  3.  c.  .33. 
is  analogous  to  bail  in  errdr.  The  sureties  will  be 
liable  if  the  plaintiff  recover;  and  it  would  be  most 
improper  to.  determine  in  this  summary  manner> 
whether  the  action  was  barred  by  the  'certificate. 

Rule  discharged, 

(a)  1  T.A.  024. 
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1819. 

Bishop  against  Best. 

A    RULE  nisi  had  been  obtained  for  setting  aside  SevenijnnB 

the  writ  of  inquiry  and  execution,  in  this  case,  afW^^^ 

for  irregularity.     It  appeared,  that  about  twelve  years  °j2nSr '  ** 

ago,  the  plaintiff  had  obtained  a  judgment  against  the  ^'^^'^ 

defendant ;  and,  in  Easter  term,  1818,  had  brought  an  judgment. 

action  on  that  judgment     After  judgment  had  been  menc hadbM 

signed  in  this  second  action,    a  writ  of  error  was  ^^m '£ede. 

allowed  on  the  first  judgment;   after  which  the  pro-  ^°*^^^^ 

ceedings  sought  to  be  set  aside  were  had,  and  the  ?^^i*^f^ 

damages  were  levied.  Hdl  tiitt  die' 

Scarlett  and  JP.  PoUoci  shewed  cause,  and  contended  DoiwitbsSmd^ 

that  this  writ  of  error  was  evidently  for  delay ;  and  JS^Soo^ 

that  it  was  too    late  to  sue  out  a  writ  of   error,    ^^•wwd 

'    judgment 

after  an  action  had  been  brought  on  the  judgment 

MarryaU  and  Espinassej  contra,  relied  on  Betmett  v. 
Black,  (a)  There  the  defendant  brought  a  writ  of 
error ;  and  the  plaintiff  brought  another  action  on 
the  judgment,  and  recovered.  It  was  held,  that  he 
could  not  sue  out  execution  on  the  second  judgment 
till  the  writ  of  error  was  determined. 

Abbott  C.  J.  In  that  case,  the  writ  of  error 
was  allowed  before  the  second  action  was  brought, 
and  the  second  action  was  intended  to  defeat  the  writ 

(«}  3  7.JR»64S. 

of 


Bishop 

againti 
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1 8 1  f.  ^f  error.  Here  the  writ  of  error  was  intended  to  defeat 
the  action  on  the  judgment,  and,  being  brought  so  many 
years  after  the  judgment  in  the  final  action  was  per- 
^'"'  fectedy  was  evidently  for  delay ;  and  ift  case  the  writ  of 
error  succeeds,  the  defendant  will  be  entitled  U>  have 
the  money  levied  under  the  execution  returned*  The 
rule  must,  therefore,  be  dischar|;ed  with  costs. 

Rule  discharged. 


END  OF  MICKAXLMAS  TEBM. 
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AB6UED  Am  DETERMINED  18S0. 


IM   TBB 


Court  of  KING'S  BENCH, 


IN 


Hilary  Term^ 

In  the  Sixtieth  Year  of  the  Reign  of  George  IU. 
and  first  of  Oeoroe  IV. 


Sargent  against  Morris,  (a)  Uantu^, 

Januafy  24tii« 

J^ECLARATION  stated,  that  the  Defendant  was  the   By  a  bin  of 

owner  of  a  vessel  lying  in  the  river  Quadalquiver^   taia^wMto de?" 
and  bound  to  London;  and  that  the  plaintiff,  at  the  K^«[«hegoodi 

*^  '  for  the  consign- 

special  instance  and  request  of  the  defendant,  caused  to  ^*  •^^  ^  ^>* 

name,  to  the 

be  shipped  on  board  the  vessel  certain  goods,   to  be  consignee.    At 
taken  care  of,  and  safely  and  securely  conveyed  by  the  ment,  the  con- 
defendant  within  the  vessel,  under  the  deck  thereof  to  p,^!^  in^e 
London,  and  there  to  be  safely  delivered,  dry  and  well  g^  J^^ 
conditioned,  for  the  plaintiff;    and  in   consideration  against Uieship- 

■■  owners  fordam- 

age  done  to  the 
goods,  must  be  brought  in  the  name  of  the  consigtioi* ;  attd  that,  although  the  consignee  had 
inranHl  the  goods  and  advanced  the  t>remiums  of  insurance  before  the  arrival  of  the  ship. 

'a)  The  Judges  of  this  Court  tat  ni  SetyeofUs*  Inn  on  the  tTth  day  of 
January,  and  succeeding  days,  when  this  and  several  of  tho  foUowing 
cases  were  aigued. 

Vol.  III.  U  thereof. 
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SAmoiirr 
tigpintt 

HOBMI* 


1820*  thereof,  and  of  a  certain  freight  to  be  paid  by  plaintiff 
to  defendanti  he  undertook  to  tak^  care  of  and  safely 
convey  the  »aid  goods  and  merchandises,  within  the 
vessel,  and  under  the  deck  thereof  and  deliver  the 
same  as  aforesaid.  Breach,  that  the  defendant  placed 
and  put  the  goods  upon  the  deck  of  the  vessel,  and 
otherwise  conducted  himself  with  great  negligence,  by 
reason  whereof  the  goods  were  greatly  damaged. 
Plea,  non-assumpsit.  At  the  trial  before  AbboU  C.  J., 
at  the  London  sittings  after  last  Trinity  term,  it  ap- 
peared that  the  goods  were  shipped  by  Biyo  and  Son 
o(  Seville  J  and  that  they  were  the  parties  interested  in 
the  goods.  By  the  bill  of  lading,  the  Captain 
acknowledged  to  have  received  on  board  the  vessel,  and 
under  the  deck  thereof  of  Don  Pedro  Bayo  and  Son, 
the  goods  therein  men^HMdi  and  it  then  proceeded  in 
the  following  words :  ^*  I  undertake  to  deliver  the  same 
to  you,  and  in  your  nam^  according  to  custom  and 
usage,  to  Mr.  Sargent  or  his  assigns,  paying  freight,''  &c. 
The  plaintiff,  on  receiving  advice  of  the  shipment, 
efieeted  an  insurance  on  account  of  Bm/o,  and  advanced 
the  premiums.  It  was  olgected,  that  the  action  ought 
to  have  been  brou^  by  Bm^  and  Son,  and  not  by 
the  present  plaintiff  The  Lord  Chief  Justice  directed 
the  jury  to  find  a  verdict  for  the  plaintifl^  with  liberty  to 
the  defendant  to  move  to  enter  a  nonsuit.  A  rule  nisi 
having  been  obtained  accordingly, 

Scarlett  and  R  Pollock  now  shewed  cause.  The  plain- 
iaSy  in  this  case,  had  a  qualified  property  in  the  goods^ 
and  that  is  sufficient  to  entitle  him  to  maintain  this  ac- 
tion; for  he  had  paid  freight  and  prenunms  of  insurance. 
To  that  extent,  therefore^  he  dearly  had  a  lien,  and 

mi^ht 


Suosiri 
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miglit  maintain  trover*  There  i%  in  substance  nothing  1820. 
in  this  bill  of  lading  differing  from  aHy  other:  it  it. 
only  an  expansion  of  the  real  contract^  in  all  casea;  tow 
the  carrier  always  delivers  to  the  oonaignee^  fiir  and  on 
bebalf  of  the  eons^gnor.  In  Waring  vs  Cue  (a)f  tbm 
plaintiff  was  not  named  in  the  bill  of  ladmg^  bat  waa 
an  indorsee  without  any  consideratioii;  her%  he  it 
named  in  the  bill  of  lading,  and  at  the  time  oC 
arrival)  clearly  bad  a  lien  on  the  goods.  For  befinre 
either  they  were  shipped,  or  the  bill  of  lading  wa» 
made  out,  he  had  been  directed  to  insure^  and  had 
come  under  an  engagement  or  duty  so  to  doi»  He^ 
therefore^  had  the  paramount  property  in  the  goods ; 
for  in  all  cases  of  general  property  and  special  prou 
perty,  the  person  having  a  special  propetty  is  entitled 
to  precedence.  The  oontract  of  every  carrier  or  ship- 
owner is  doubtful,  and  is  maide  either  with  the  consignor 
or  the  consignee,  according  to  each  particular  case; 
but,  generally,  it  is  to  be  intoided  that  the  contract  is 
made  with  the  consignee.  If,  however,  the  cons^nce 
be  merely  the  agent  of  the  consignor,  or  a  mere  tmstei^ 
then,  indeed,  the  contract  is  made  with  the  consignor. 
Here,  the  consignee  was  a  trustee,  having  an  interest, 
and  that  interest  or  right  paramount  to  the  right  of 
the  consignor.  Much  prgudice  and  loss  may  arise  to 
British  merchants  here,  if  it  be  held  that  they  are  not^ 
under  these  circumstances,  entitled  to  sue. 

Abboti  C.  J.  It  does  not  appear  to  me,  that  our 
dedsion  against  the  present  plaintiff  is  likely  to  work 
any  prejudice  to  the  interests  of  commerce.    This  is  an 

(a)  1  Cttmph,Z69. 

U  2  action 
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1820.  action  on  a  special  contract,  founded  on  a  bill  of  lading, 
"""*"*  on  the  fiioe  of  which  it  does  not  distinctly  appear 
«v*^  whether  the  contract  made  by  Bayo  and  Son  was  made 
on  thdr  own  bdial^  or  as  the  agents  oi  Sargent^  who  is 
named  in  the  bill  of  lading  as  the  person  to  whom  the 
delivery  is  to  be  made.  That  fact  is,  however,  after- 
wards ascertained  by  other  circumstances ;  for  it  appears 
by  the  plaintiff's  answer  to  a  bill  in  Chancery,  that  the 
shipment  was  made  on  account  of  A]^  and  Son,  at  their 
risk  and  for  their  benefit,  and  not  on  the  risk  or  for  the 
benefit  of  the  present  plaintiff.  It  is  true^  if  the  goods 
had  been  delivered  to  him,  that  he  would  have  had  a 
lien  to  the  extent  of  any  advances  he  had  made  for 
freight  or  insurance  on  account  of  his  principal ;  and^ 
if  there  had  been  any  deviation  so  as  to  discharge  the 
underwriters,  and  the  goods  had  never  arrived,  he  would 
have  been  entitled  to  recover  against  Bayo  for  such 
advances.  A  transfer  of  the  property  is,  however, 
very  diflferent  from  a  transfer  of  the  contract  It  ap- 
pears to  m^  that  this  action,  at  the  suit  of  the  present 
plaintifl^  is  nol  maintainable. 


Bayuey  J.  This  is  an  action  on  a  special  contract  i 
and  the  declaration  states,  that  the  plaintiff  caused  to 
be  shipped  on  board  the  defendant's  vessel,  certain 
goods,  to  be  carried  and  delivered  to  the  plaintiff,  and 
that  he  undertook  and  promised  the  plaintiff  accord- 
ingly. The  declaration  therefore  describes  the  plain- 
tiff as  the  original  shipper,  and  the  original  contract  as 
having  been  made  with  him.  Now  I  take  the  rule  to 
be  this;  if  an  agent  acts  for  me  and  on  my  behalf,  but 
in  his  own  name^  then^  inasmuch  as  he  is  the  person 

with 
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with  whom  the  contract  is  made^  it  is  no  answer  to  an  1890. 
action  in  his  name^  to  say,  that  he  is  merely  an  agents  «— — 
unless  you  can  also  shew,  that  he  is  prohibited  from  agiAui 
carrying  on  that  action  by  the  person  on  w^oae  behalf 
the  contract  was  made.  In  such  cases,  however,  you 
may  bring  your  action,  either  in  the  name  of  the  party 
by  whom  the  contract  was  made^  or  of  the  party  for 
whom  the  contract  was  made.  In  policies  of  insurance^ 
it  is  a  common  practice  to  bring  your  action,  either  in 
the  name  of  the  agent  or  principdL  In  this  case,  the 
contract  appears,  by  the  terms  of  the  bill  of  lading,  to 
have  been  made  with  the  Spanish  house.  Then  for 
whom  was  it  made?  why,  upon  the  evidence  in  the 
causey  on  account  of  the  Spanish  house.  It  is,  however, 
urged,  that  inasmuch  as  Sargent  had  made  certain  ad- 
vances on  their  account,  they  were  his  goods  at  the 
time  of  the  shipment  Now,  in  the  first  place,  there  is 
no  evidence  to  shew,  that,  ai  the  time  of  the  shipment^  he 
had  made  any  advance  whatever.  At  that  time^  the 
right  of  action  was  vested  in  the  party  to  whom  the 
goods  belonged.  What  was  done  subsequently  does 
not  afiect  this  point.  As  to  the  advance^  I  take  it  to 
have  been  made  in  the  ordinary  way  in  which  an  agent  « 

makes  an  advance  for  his  principal,  in  respect  of  which 
he  would  be  entitled  to  sue  his  principal,  on  whose 
credit  the  advance  was  made.  I^  indeed,  the  goods 
had  reached  his  possession,  he  might  have  had  a  lien 
till  he  had  been  repaid;  but  no  lien  can  take  place  till 
the  goods  come  into  his  possession.  The  prospect  of  a 
lien  made  in  respect  of  advances  subsequent  to  the 
shipment,  never  can  satisfy  the  allegation  of  the  plain- 
tiff, that  he  had  caused  the  goods  to  be  shipped,  and 
that  the  defendants  contracted  with  him  to  deliver ;  the 
U  3  con- 
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life*        eontracty  in  fact,  was  not  with  him,   but  with^  Bayo. 
"        For  these  reasons,  it  seems  to  me,  that  the  eoQtract  is 
jijotnif        not  made  oat  in  evidence^  and  that  the  action  cannot 
be  supported. 

B£ST  J.  (a)  I  am  of  the  same  opinion.  In  the 
case  of  Hfoans  v.  Marleit  (&),  this  distinction  is  taken. 
If  goods  by  bill  of  lading  are  consigned  to  ^,  A,  is 
the  owner,  and  must  bring  the  action  agunst  the 
master  of  the  ship  if  they  are  lost ;  but  if  the  bill  be 
special  to  deliver  to  A,  for  the  use  of  A,  B.  ought  to 
bring  the  action.  That  case  is  precisely  in  point.  I 
think  that  the  action  here  must  be  brought  in  the  name 
of  Bm/Oj  the  contracting  party.  It  would  be  a  very 
different  case,  if  this  had  been  an  action  of  trover 
against  a  person  who  had  prevented  the  plaintiff  from 
having  his  lien.  It  is  impossible  to  say  that  he  is  one 
of  the  original  contracting  parties  in  this  case,  which 
he  must  be,  in  order  to  entitle  him  to  bring  this 
action. 

Rule  absolute  for  entering  a  nonsuit. 

Marryat  and  Campbell  were  to  have  argued  in  support 
of  the  rule. 


(a)  Belroyd  J.  At/ni  at  the  Old  JBaSey, 
(6)  IZdl.  Hatfm.  27  h 
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Thomfson  against  Lact.  J^«i4gr, 

^  January  Mtu 

^ROVER  for  goods.     Plea,  not  guilty.    At  the  trial  AhmHeof. 

before  AbboU  C.  J.,  at  the  London  sittings  after  SS^e^i^'" 

last  Trinih/  term,  it  appeared  the  defendant  kept  a  £21?^'^^*" 

house  of  public  entertainment,  called  J%e  Globe  Tavern  *5:  ■?/"'• 

nuhed  for  all 
and  Coffee  House,  in  Fore  Streeij  Moorgaie,  where  he   po»om  jwiying 

provided  lodging  and  entertainment  for  travellers  and  but  which  wu 

others.     No  stage  coaches  or  waggons  stopped  there^  StwiT mnd    * 

nor  were  there  any  stables  belonging  to  the  bouse.   The  ^a^*^ 

plakitiff,  in  December,  1818,  having  lived  before  that  ^''^[^ 

time  in  furnished  lodgings  in  London,  went  to  the  de-  '^  wiggons 

from  the  ooun- 

fendant's  bouse  and  engaged  a  bed;  be  continued  to  try,  acd which 

reside  there  for  several  months,  and  then  left  the  placew  belonging  to  it. 

The  defendant,  in  bis  bill,  tbarged  for  eighty-three  ^^S^Ld 

nights'  lodging ;  and  claimed  to  detain  the  goods  men-  ^bjertto  the 

tioned  in  the  declaration,  on  account  of  money  due  to  l»*»p*>"  «>f    , 

^  innkeepers^  and 

him  for  lodging  and  entertainment  provided  for  the  hasaUenon 

the  goods  of 

plaintiff.     Upon  these  facts,  the  Lord  Chief  Justice  hit  guest  fbr 

was  of  opinion,  that  the  defendant  had  a  lien  upon  the  hJblirand  ^ 

goods,  and  the  plaintiff  was  nonsuited,  with  liberty  to  ^'^^^J^d" 

move  to  enter  a  verdict  for  nominal  damages  the  plain-  "^  appear  to 

^^  ^  haTebeenatra- 

tiff  undertaking,  in  that  case,  to  re-deliver  the  goods.  TeUer,  but  one 

who  had  pre- 

A  rule  nisi  having  accordingly  been  obtained  in  the  layt  tiousIj  resided 
term  for  that  purpose^  S^^f^ 


London, 


Marryat  and  JSL  Lowes  now  shewed  cause.  The  d^ 
fendant  is  substantially  an  inn-keeper.  It  is  not  neces- 
sary thai  every  inn  should  have  stables,  fiir  there  are 
many  country  inns  frequented  by  the  lower  classes, 
where  there  are  no  stables,  and  the  circumstance  of  the 
U  4  defend. 
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18S0»  defendant's  house  being  in  Ixmdonf  which  is  more  fre- 
^  quently  the  termination  of  a  journey,  makes  no  differ- 

againsi  ence,  for  it  is  as  important  for  the  traveller  to  be 
furnished  with  accommodation  at  the  end  of  his  jour- 
ney, as  in  his  progress.  A  guest  would  have  the  same 
right  to  claim  entertainment  at  the  defendant's  house, 
as  at  any  country  inn,  and  in  Parkkurst  v.  Taster  (a), 
an  inn  is  said  to  be  a  place  where  all  persons  have  a 
right  to  claim  to  be  entertained  as  guests, 

Gvmey  and  F.  PcUoci^  contra,  in  support  of  the  rule 
contended,  that  the  defendant  did  not  keep  an  inn,  and 
even  if  he  did,  that  the  plaintiff  was  not,  with  respect 
to  his  residence  at  his  inn,  within  the  rule  of  the  com* 
mon  law,  inasmuch  as  he  had  previously  been  conti- 
nually resident  in  London.  In  Caly^s  case  (&),  it  is  laid 
down,  that  common  inns  are  instituted  for  passengers 
and  wayfiuing  men ;  for  the  Latin  word  for  an  inn  is  dir^ 
versoriumf  because  he  who  lodges  there  is,  quasi  diver- 
tens  se  a  via.  And  therefore  if  a  neighbour  who  is  no 
traveller,  at  the  request  of  the  innholder,  lodges  there 
as  a  friend,  «nd  his  goods  be  stolen,  &c.  he  shall  not 
have  an  action.  The  defendant's  coffee-house  is  not 
intended  for  way&ruig  men,  and,  even  if  it  were,  the 
plainti£^  an  inhabitant  of  London^  fi^uenting  it,  and 
even  sleeping  there,  is  not  a  way&ring  man  within  the 
rule.  Besides  an  inn  ought  to  have  the  means  of  enter- 
tainment for  the  horses  of  travellers,  and  here  there 
were  no  stables ;  and  in  London^  houses  frequented  by 
stage  coaches  and  waggons  are  alcme  termed  inns. 

(a)  1  aaOt.  3S7.  (»)  S  Ofa^  6Sa. 

Abbott 
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Abbott  C.  J.    The  defendant  in  this  case  keeps  a        18S0. 


TfloufsoK 


house,  where  he  famishes  beds  and  provisions  to  persons 
in  certain  stations  of  life,  who  may  think  fit  to  iqpply  agauu$ 
for  them.  I  do  not  know  that  an  innkeeper  can  do 
more;  for  he  does  not  absolutely  engage  to  receive 
every  person  who  comes  to  his  house,  but  only  such  as 
are  capable  of  paying  a  compensation  suitable  to  the 
accommodation  provided.  Now  it  appears  to  me,  that 
the  defendant  cannot  be  distinguished  from  a  person 
who  keeps  an  inn  in  the  country,  in  the  way  of  trar 
Tellers.  We  should  otherwise  be  obliged  to  say,  that  a 
person  who  arrives  at  a  house  of  public  entertainment 
in  a  post-chaise,  and  desires  to  have  his  supper  and  bed, 
meaning  to  go  away  on  the  following  morning,  would 
be  a  traveller,  and  that  the  landlord  who  gave  him  the 
accommodation  required,  would  be  an  innkeeper :  and 
yet  that  if  such  a  guest  then  removed  to  the  defendant's 
houses  the  latter,  although  he  should  give  him  the  same 
accommodation,  would  not  be  an  innkeeper.  Such  a 
distinction  would' lead  to  a  very  nice  enquiry  in  each  par- 
ticular case.  It  seems  to  me,  therefore  that  it  would  be 
better,  both  for  the  persons  who  keep  such  houses  and  for 
those  who  frequent  them,  that  we  should  consider  this 
house  as  falling  within  the  rule  of  law  applicable  to  inns. 
By  so  deciding,  the  guest  will  have  the  protection  of 
the  law  for  the  security  of  his  goods,  if  they  are  lost 
or  stolen,  and  the  person  who  keeps  the  house  will 
also  have  the  benefit  of  the  law,  which  allows  him  to 
retain  the  goods  of  his  guest  to  insure  the  payment  of 
his  demand.  I  am  now  speaking  of  a  case  where  the 
party  was  in  the  habit  of  sleeping  in  the  house.  As  I 
cannot,  therefore,  distinguish  a  house  like  that  of  the 
defendant,  who  furnishes  every  accommodation  to  all 

persons 
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18S0.  peitunis  for  a  night  or  longer,  finom  a  coontry  innt  I 
think  that  the  nonsuit  was  right,  and  that  this  rule 
must  be  discharged* 

Batlet  J.  I  am  of  opinion  that  this  is  substantially 
an  inn.  In  order  to  learn  its  character,  we  must  look 
to  the  use  to  which  it  is  applied,  and  not  merely  to  the 
name  by  which  it  is  designated.  Now  this  house  was 
used  for  the  purpose  of  giving  accommodation  to  tra^ 
vellers,  who,  in  London^  reside  either  in  lodgings  or 
inns.  The  defendant  did  not  merely  furnish  tea  and 
oofiee  as  die  keeper  of  a  coffe^'house  does,  nor  a 
table  as  the  keeper  of  a  tavern  does;  but  he  provided 
lodgings,  and  that  in  the  way  they  are  provided  at 
inns :  for  the  charge  was  at  so  much  per  night  In  the 
Si»  Carpenter^  case  (a),  a  tavern  is  so  far  considered  as 
an  inn,  that  all  persons  are  said  to  Imve  a  right  to  enter  it 
And  I  take  the  true  definition  of  an  inn  to  be,  a  house 
where  the  traveller  is  furnished  with  every  thing  which 
he  has  occasion  for  whilst  upon  his  way.  It  has  been 
said,  however,  that  in  London  the  character  of  inn  be- 
longs only  to  those  houses  of  public  entertainment 
frequented  by  waggons  and  stage  coaches.  Now  if 
the  liability  of  a  party  as  innkeeper  depended  on  such 
a  circumstance^  it  would  follow  that  a  person  coming 
to  such  a  house  as  this  from  the  country  in  his  own  pri- 
vate carriage^  or  in  a  post-chaise^  could  not  be  entitled 
to  consider  the  owner  as  responsible  for  the  safety  of  his 
goods.  It  has  also  l>een  urged,  that  to  constitute  an 
inn  there  should  be  stables  annexed  to  it:  if  that  were 
so,  many  inferior  houses  of  entertainment  in  the  coun^ 

MeoHssa 

try. 
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try,  frequented  by  foot  travellers,  would  not  come  1820. 
within  the  description ;  and  the  poorer  travellers  would 
not  have  the  protection  which  the  law  gives  to  a  guest 
against  an  innkeeper.  I  think,  therefore,  that  in  point 
of  law  this  is  an  inn,  and  that  the  defendant  is  under  the 
obligations  to  which  innkeepers  are  liable,  viz.  that  he  is 
bound  to  receive  all  persons  who  are  capable  of  paying 
a  reasonable  compensation  for  the  accommodation  pro- 
vided, and  that  he  is  liable  for  their  goods,  if  lost  or 
stolen ;  and,  on  the  other  hand,  that  he  has  a  lien  on 
the  goods  of  his  guests  for  the  payment  of  his  bill* 
This  rule  must,  therefore^  be  discharged. 

Best  J.  I  am  of  opinion  that  the  defendant's  houses 
under  the  circumstances  of  this  case,  is  to  be  consi- 
dered as  an  inn*  The  consequence  of  which  is,  that 
he  has  a  lien  on  the  goods  of  his  guests ;  and,  on  the 
other  hand,  that  he  is  responsible  to  them  for  property 
left  in  his  care.  An  inn  is  a  hous^  the  owner  of 
which  holds  out  that  he  will  receive  all  travellers  and 
sojourners  who  are  willing  to  pay  a  pride  adequate  to 
the  sort  of  accommodation  provided,  and  who  come  in  a 
situation  in  which  they  are  fit  to  be  received.  In  this 
case,  the  defendant  does  not  charge  as  a  mere  lodging- 
house  keeper,  by  the  week  or  month,  but  for  the  num- 
ber of  nights.  A  lodging-house  keeper,  on  the  other 
hand,  makes  a  contract  with  every  man  that  comes; 
whereas  an  innkeeper  is  bound,  without  making  any 
special  contract,  to  provide  lodging  and  entertainment 
for  all,  at  a  reasonable  price.  I  think,  therefore,  this 
rule  should  be  discharged. 

Rule  discharged. 
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1820. 


Monday^ 
January  24tb« 


Battley  and  Another  against  Faulkner  and 
Another, 


Where ^.,  ASSUMPSIT.    The    declaration    stated,    that  in 

under  a  ooo-        uTm. 

tract  to  deiirer  consideration  that  plaintiff  would  buy  of  defend- 

had^Teredto  ants  a  certain  quantity  of  spring  wheat  for  seed;   the 
wheiT  Md  A,    defendants  undertook,  that  the  same  should  be  spring 

haying  again 
■old  &  tame 
as  spring  wheat 
had,  inconse- 
quence, been 
compelled,  after 
a  suit  in  Scot' 
land  which 
lasted  many 
years,  to  pay 
damages  to  the 
▼endee,  and 
afterwards  B» 
brought  an  ac- 
tion of  assump- 
sit  against  A, 
for  his  breach 
of  contract,  al- 

the  damages  so 
recovered: 
Held,  that  al- 
though such 
special  damage 
had  occurred 
within  six  years 
before  the  com- 
mencement of 
the  action  by  B, 
against  ^.,  yet 
that  the  breach 
of  contract^ 
which,  in  as- 
humpsit,  was 
the  gist  of  the 
action,  having 
occurred  and 
become  known 
to  J9.  more  than      ,        .  ,  ,    .,  _       . 

six  yean  before    that  it  was  almost  wholly  Unproductive,  gave  notice  to 

that  period,  A.  .  ^   a.  m^  Jk     ^ 

might  properly  ^    4^mm.   •.     ^^^^  X^^^S 

the 


wheat  Breach,  that  the  wheat  was  not  of  that  de- 
scription ;  but,  on  the  contrary,  was,  at  the  time  of  the 
sale^  winter  wheat*  It  then  stated,  as  special  damage, 
that  the  plaintiffs  had  sold  the  wheat  to  one  Shepard  as 
spring  wheat,  and  that  he  had  caused  it  to  be  sown  as 
such  wheat  in  the  Spring  of  the  year  1810,  and  that 
the  wheat  became  and  was  unproductive,  and  would 
not  ripen  or  bring  crops  to  maturity  in  that  year, 
whereby  Shepard  lost  the  use  of  his  land.  It  then 
stated,  that  an  action  was  brought  by  Shepard  against 
the  plaintiffs,  in  the  Court  of  Session  in  ScoUandy  for 
the  damage  sustained  by  him,  in  consequence  of  the 
wheat  not  being  spring  wheat,  and  that  he  recovered 
damages  and  costs.  Plea,  first,  general  issue ;  secondly, 
that  the  cause  of  action  did  not  accrue  within  six  years. 
At  the  trial  before  Abbott  C.  J.,  at  the  London  sittings 
after  last  Trinity  term,  it  appeared  on  the  statement  of 
plaintiff's  counsel,  that  in  the  early  part  of  the  year 
1810,  the  plaintifis,  who  reside  in  Scotlandj  bought  the 
wheat  in  question  of  the  defendants,  as  spring  wheat, 
and  sold  it  as  such  to  one  Shepard^  who  having  sown 
his  land  with  it,  and  having  discovered,  in  the  autumn. 


plMd  actio  non  accrtvit  infira  sex  aimo«. 
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the  plaintiffi,  that  he  considered  them  responsible  to        J  820* 


Battlxt 


him  for  the  loss  of  his  crop  from  the  lands  where  it  was 
sown.  The  plaintiffi  commmiicated  this  to  the  defend-  agama 
ants ;  and,  after  Shepard  had  commenced  proceedings 
in  the  iSbofoA  court  against  them,  mJune^  181],  gave 
the  defendants  notice  that  he  had  done  so,  and  was 
about  to  assess  damages  against  them.  Nothing  more 
passed  between  the  parties  till  the  beginning  of  the 
year  1818,  when  the  suit  in  Scotland  being  then  com- 
pleted, the  plaintifis  paid  Shepard  his  damages  and 
costs,  and  commenced  the  present  action  against  de- 
fendants, to  recover  such  damages  and  costs  as  special 
damage,  resulting  from  the  breach  of  the  warranty. 
The  Chief  Justice,  on  this  statement,  which  was  agreed 
to  on  both  sides,  asked  if  there  was  any  promise  to  take 
the  case  out  of  the  statute  of  limitations;  and  being  an- 
swered in  the  n^ative^  nonsuited  the  plaintiffi.  In 
the  last  term,  Scarlett  obtained  a  rule  to  shew  cause 
why  the  nonsuit  should  not  be  set  aside,  and  a  new 
trial  had ;  and  now 

Manyat  and  P.  Pollock  shewed  cause.  By  the 
2l  eZoi;.  1.  c.  16.  5.  3.,  all  actions  upon  the  case,  other 
than  for  slander,  shall  be  commenced  and  sued  within 
six  years  next  after  the  cause  of  such  action  or  suit, 
and  not  after.  The  question,  therefore,  is,  when  did 
the  cause  of  action  accrue.  Now  in  assumpsit,  the 
breach  of  contract  is  the  gist  of  the  action.  The  cause 
of  action,  therefore,  accrued  absolutely  at  the  time  when 
the  contract  was  broken,  or  at  least  when  the  breach  of 
the  contract  became  known  to  the  plaintiiF.  In  Sautiders 
V.  Edwards  (a),  the  distinction  is  taken,  that  where  words 

(a)  SkL  95. 

are 
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'  1820.        are  adkmable  in  themselvesy  the  damages  are  recover- 
^  able  from  the  time  of  speaking  the  words,  and  not  from 

the  time  of  the  loss  sustained }  and,  therefore,  that  not 
gBSity  within  two  years,  is  a  good  bar  to  the  action; 
bnt  where  the  words  are  not  actionable  of  themselves^ 
but  become  so  by  reason  of  qpecial  damage^  not  guilty 
within  two  years  is  not  a  good  plea;  and  this  case  is 
pot,  that  if  a  woman  be  called  a  whore,  and  thereby, 
seven  years  after,  loses  her  marriage,  she  shall  have  her 
acticMi,  and  not  guOty  within  two  years  is  no  answer ; 
for  it  is  the  loss  and  not  the  speaking  alone  which  is 
the  cause  of  action.  In  FUier  v.  Veal  (a),  the  plaintiff 
having,  in  a  former  action,  recovered  damages  for  a 
battery,  afterwards,  in  consequence  c^the  same  battery, 
lost  part  of  his  skull,  and  brought  another  action  for 
that  injury.  It  was  held,  however,  that  having  once 
recovered  for  the  battery,  he  could  not  afterwards  bring 
another  action  for  further  injury,  arising  from  the  same 
battery ;  that  is,  therefore,  an  authority  to  shew,  that 
subsequent  damage  creates  no  new  cause  of  action, 
and  Vansandau  v.  Corsbie  {b)  is  to  the  same  effect  Here 
the  cause  of  action  was  created  by  the  breadi  of  the 
contract,  and  not  by  the  damage  which  subsequently 
accrued  from  it.  In  The  South  Sea  Company  v. 
Wymondsell  (c),  Lord  Chancellor  King  held,  that  al- 
though fraud  would  take  the  case  out  of  the  statute 
of  limitations,  yet  it  would  be  a  good  bar  if  the 
fraud  were  discovered  more  than  six  years  before  the 
bill  filed. 


(a)  Id  Moi.  G48.  (h)  JnH,  ]S, 

(c)  a  p,  r.  i«. 

Scarlett 
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ScarkH  and  TMai^  contr^  In  acttona  cm  the  caie^ 
the  h^pening  of  the  damage  it  the  cause  o£  action. 
Assumpsit  is  a  species  of  action  on  the  case,  and  is  so 
considered  by  Lord.C.  Baron  Ccm/ns^  in  his  Digest 
There  is  no  solid  distinction  between  actions  on  the 
case  founded  upon  a  promise^  or  upon  a  wrong.  The 
action  on  the  case  itself  was  introduced  into  the  hiw  by 
the  statute  fVesiinifisier  the  second  (a)  and  at  first  was 
ccmfined  to  caaes  of  roalfeazance  oiriy.  It  was,  how* 
efCTf  found  so  convenient  a  remedy,  that  an  attempt 
waa  soon  made  to  extend  it  to  eases  of  non^performanoe 
of  pnnnises.  The  first  action  of  assumpsit  was  in  the 
S  Hen.  4.  It  was  an  action  against  a  carpenter,  who 
had  undertaken  to  build  a  house  within  a  certain  time^ 
but  had  not  done  it,  and  the  action  was  held  not  to  be 
maintainable  although  it  was  admitted,  that  if  the  work 
had  been  begun,  and  had  afterwards  been  st<^ped 
through  negligence,  it  might  be  otherwise  on  the  distinc- 
tion between  malfeaaancci,  and  cases  of  negligence.  At 
its  first  introduction,  not  guilty  was  a  good  plea  to  an 
action  of  astumpsit*  This  being,  therefore,  substantially 
an  action  on  the  case,  it  is  founded  on  the  con- 
sequential damage.  But  secondly,  this  is  substantially 
an  action  for  the  fraud,  and  the  right  of  the  plaintiff 
is  not  to  be  varied  in  consequence  of  hit  having  declared 
in  assumpsit,  Weail  v.  Kiftg{b%  Boberis  v»  B€ad(c\ 
is  an  authority  to  shew,  that  where  an  act  of  parliament 
directo  an  action  to  be  brought  within  three  months 
after  the  fiict  committed,  it  may  be  brought  within 
three  months  from  the  time  when  the  damage  accrued, 


18170. 
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1820.  although  the  act  oocasiohing  the  damage^  happened 
more  than  three  months  before  the  commencement  of 
the  action. 


Battlxt 
Faulkmvu 


Abbott  C.  J.  It  appears  to  me  that  the  nonsuit  ill 
this  case  was  right.  The  cause  of  action  which  the 
plaintiff  has  brought,  arose  out  of  the  delivery  to  him 
of  wheat  of  a  different  kind  from  that  which  the 
defendant  had  contracted  to  ddiver.  The  wheat 
delivered  was  not  only  useless,  but  worse  than  useLcss, 
because  it  did  not  grow,  and  consequently  the  profit 
which  might  have  arisen  from  the  land  on  which  it 
was  sown  was  lost.  Now,  when  did  these  matters 
occur?  They  occurred  in  1810  and  1811,  and  un- 
doubtedly it  was  then  that  the  cause  of  action  accrued* 
The  statute  of  limitations  was  intended  for  the  reUef 
and  quiet  of  defendants,  and  to  prevent  persons  from 
being  harassed  at  a  distant  period  of  time  after  the  com- 
mitting of  the  injury  complained  of.  It  seems  to  me^ 
that  this  case  falls  within  the  very  words  of  the  statute, 
and  that  the  cause  of  action  existed  more  than  six 
years  before  the  action  was  brought  It  is  true  that 
the  particular  damage  sustained  was  not  all  known  till 
a  considerable  time  afterwards.  It  would  be  extremely 
dangerous  to  enquire  in  every  particular  case^  the  pre^^ 
cise  period  of  time  when  the  damage  first  came  to  the 
knowledge  of  the  plaintiff,  'and  in  many  instances  it 
would  deprive  the  party  of  the  benefit  which  the  l^isla- 
ture  intended  to  confer  upon  him.  The  plaintiff  in  this 
case,  might,  as  soon  as  he  knew  of  the  defective  quality 
of  tlie  wheat,  or  at  any  time  within  the  six  years  have 
sued  out  a  writ,  and  have  thus  obtained  an  efficient  re- 
medy against  the  defendant,  it  is^^liis  own  negli- 
gence 
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g^ce  that  he  is  deprived  of  his  remedy,  and  he  has  no        1820. 
right  to  complain. 


Baylet  J.  The  statute  says  that  yon  shall  bring  yoor 
action  withm  six  years  next  after  the  cause  of  action  and 
not  after.  This  is  an  action  for  a  breaeh  of  ocxitracti 
and  the  cause  of  action  arises  at  the  time  when  the  con- 
tract is  broken.  Since  that  time,  certain  damages  have 
resulted  from  that  breach  of  contract.  The  breach  of 
the  contract,  however,  is  the  gist  of  the  action,  and  the 
special  damage  is  slated  merely  as  a  measure  of  the 
damages  resulting  from  that  cause  of  action.  If  the 
plaintiff  had  fuled  in  proving  the  special  damage  in 
this  case,  it  would  not  have  been  a  ground  of  nonsuit. 
One  of  the  objects  of  the  statute  of  limitations  was,  that 
actions  should  be  brought  to  trial  at  a  period  of  time 
when  the  defendant  could  be  prepared  with  his  witnesses 
to  meet  the  charge,  which  would  not  be  the  case  if  the 
action  might  be  postponed  to  an  indefinite  period. 
Now  see  what  the  consequences  might  be  if  the  party 
was  bound  only  to  sue  out  his  writ  at  the  time  when 
the  measure  of  damages  was  ascertained,  and  not  when 
the  contract  was  broken.  Suppose,  for  example,  the 
present  plaintiff  had  sold  the  wheat  to  Skepard^  and  he 
had  sold  it  again  to  A.,  and  A.  to  A,  and  jB.  to  C ; 
then  suppose  C.  to  wait  for  five  years,  and  then  to 
bring  an  action  against  B.  and  recover,  and  that  at  the 
end  of  five  years  more  B.  should  bring  an  action  against 
A.  and  that  A.^  at  the  end  of  another  five  years 
brought  an  action  against  Shepard,  and  that  Shepard 
took  five  years  more  before  he  brought  his  action 
against  the  present  plaintiff.  Then,  according  to  the 
argument,  each  party  having  acquired  a  new  cause  of 

Vol.  IIL  X  action, 
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M£0.  action,  the  preseot  plaintiff  might,  twenty-five  yean  after 
the  original  transaction,  bring  an  action  against  the 
present  defendant  Now  it  is  by  putting  an  extreme 
€Me,  that  you  often  try  the  propriety  of  a  rule.  If  the 
plaintiff  in  this  case  had  released  the  defendant  from  the 
breadies  of  contract,  that  release  would  have  been  a  bar 
to  the  present  action  for  the  special  damage  subse- 
quently accruing ;  and  this  shews  that  the  foundation  of 
the  action  is  the  breach  of  contract.  It  was,  therefi»e^ 
fiom  tlie  period  whai  the  contract  was  broken,  that 
the  cause  of  action  accrued ;  and  as  that  happ^ed  more 
than  six  years  before  the  oommencem^it  of  the  present 
action,  I  think  the  nonsuit  was  right 

HoL&OTB  J»  In  this  case^  the  breach  of  the  CMitract 
is  the  very  gist  of  the  action  ;  and  the  reason  why 
iqt>edal  damage  is  stated,  k  because  mere  collateral 
damage  must  be  stated  in  Ae  declaration,  in  order 
to  entitle  the  plaintiff  to  give  it  in  evidence^  lest 
otherwise  the  defendant  might  be  taken  by  surprise.  It 
is  true^  that  assumpsit  is  a  species  of  action  on  the 
case;  but  it  differs  materially  from  an  action  on 
the  case  founded  on  a  wrong.  In  the  latter  farm  of 
action  the  plea  is  not  guilty ;  in  the  other,  it  is  non-as«- 
sumpsit  Assumpsit  will  fie  against  executors;  but 
case  does  not ;  nor  can  assumpsit  be  joined  with 
counts  founded  upon  a  tort.  It  does  not,  jtherefore^ 
fallow,  that  because  assurapnt  is  an  action  on  the  case, 
and  that  special  damage  is  stated,  that  the  breach  of 
contract  is  not  the  gist  of  the  action.  It  is  said,  how* 
ever,  that  although  the  action  might  be  maintained 
upon  the  breads  of  promise,  yet  that  the  damage  subse* 
quentiy  sustained,  forms  a  substantive  ground  of  action : 
but  it  cannot  be  so  considered  in  this  form  of  action. 
^  Accord-% 
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According  to  that  argument^  the  aetion  ought  to  have        18S0. 

been  brought  for  the  tort     Supposing^  however,  that 

the  pleadings  had  been  diBRsrently  framed,  I  do  not 

know  that  the  partj  would  be  benefited,  for  it  seenu  to 

TttB,  in  this  case^  that  the  damage  has  originated  sdv 

stantiaily  out  of  a  breach  of  coDtract,  and,  therefore^  the 

plaintiff  could  not  have  gained  any  advantage  by  dang* 

ing  the  ferm  of  remedy.     It  is  suffldent,  however,  to 

say,  that  this  action  is  particularly  founded  on  the 

breach  of  contract,  and  that  being  so,  the  nonsuit  was 

light. 

Best  J.  It  appears  to  me  that  the  terms  of  the  sta- 
tute are  extremely  dear  and  qnambignous.  It  says,  that 
the  action  must  be  brought  within  six  years  after  the 
cause  of  action,  and  not  after.  The  only  question, 
therefore,  is,  when  the  cause  of  action  accrued;  for  the 
statute  then  attached.  I  think  that  the  cause  of  action 
accrued  the  moment  the  defendant  failed  ta  perform 
that  which  he  agreed  to  do.  Now  he  contracted  to  sell 
wheat  of  a  particular  quality,  and  the  wheat  is,  in 
fact,  of  a  diflferent  quality.  The  cause  of  action  was 
therefore  complete,  and  the  statute  began  to  operate 
from  the  time  of  the  delivery  of  the  wheat.  It 
is  said,  however,  that  the  plaintiff,  might  have  adopted 
a  different  form  of  action,  and  proceeded  for  the  fraud. 
If,  however,  the  action  had  been  founded  on  fraud,  it 
seems  to  me  that  the  fraud  was  complete  when  the 
wheat  was  forwarded  to  Scotland.  In  this  case  the 
plaintiff  mi^t  have  issued  his  writ  for  the  purpose  of 
keeping  the  action  alive.  The  object  of  the  statute  of 
linritadons  was  to  prevent  persons  from  being  charged 
with  claims,  who,  iu  consequence  of  the  lapse  of  time^ 
X  2  might 
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might  have  no  means  of  provmg  a  discharge.  If  a  party 

is  served  with  a  writ,  he  knows  it  is  necessary  to  preserve 
Battut 
agamit        the  evidence ;  and  therefore  he  is  on  his  guard.    I^  how- 

Avixun.      ^^^  there  be  no  legal  proceedings  against  him,  he  ima^ 

gines  that  there  is  no  cause  of  complaint  If  a  long  period 

of  time  eli^se,  his  witnesses  may  die,  and  he  may  be 

unable  to  give  an  answer  to  the  claim.     It  seems  to  me 

much  better  that  parties  should  be  put  to  bring  their 

action  as  soon  as  they  can ;  and,  upon  the  whole,  I 

think  that  this  nonsuit  was  right. 

Rule  discharged. 


^!!!^'24tib  Brewster  against  Sewell. 


bldbL^lSed  A  CTION  for  a  libel.     Declaration  stated,  that  the 

upon  a  policy  plaintiff  had  effected  a  policy  of  insurance  against 

of  IDSUnilGC 

against  lire,  in  fire,  with  the  JEss^j?  Insurance  Society,  upon  which  a 

and  u^  a  trial  loss  happened,   and  then  set  forth   the  libel,  which 

SJf^  £mi  charged  the  plaintiiTwith  fraud,  in  certain  claims  made 

S^^ri^i^'  by  him  in  respect  of  such  loss  by  fire.  Pleas  not  guilty, 

with  having  and  a  justification.     At  the  trial  before  Garrcfw  Baron, 

made  fraudn- 

bntdaimaupon  the  plaintiff  not  being  able  to  produce  the  original  po- 


licy, gave  the  following  evidence,  with  a  view  to  entitle 


tfaaimurance 
coonpanyi  with 

JJJ^^iSdth^  him  to  give  secondary  evidence  of  its  contente.     An 

■Sted^^tfa  ^®^^  of  the  company  stated,  that  in  1813,  there  was  a 

policy  was  r»-  fire  in  the  plaintiff's  premises,  and  that  on  the  day  fol- 

turnedtohim  t      .         t      /.         .  i. 

after  the  fire,  lowmg  the  fire^  the  policy  was  placed  in  his  hands;  that 

Itinposseasion  ^^  had  it  in  his  possession  at  the  time  of  the  loss,  and 
then,  andafter- 

wardt  when  the  plaintiff  made  a  laiger  insurance  with  the  company ;  that  upon  the  loss 
having  heen  settled,  the  old  policy  became  an  useless  paper;  that  he  did  not  know  what 
bad  become  of  it,  but  he  believed  he  had  returned  it  to  the  pUiintiffl  The  clerk  to  the  plain- 
tiff's attorney  then  proved,  that  within  a  few  days  of  the  trial,  he  went  to  plaintiff's  bouse 
to  search  for  the  policy,  when  the  plaintiff  showed  every  drawer  where  he  usually  kept  hu 
pmrs;  that  ha  czamined  such  drawers,  and  every  other  place  where  he  tliought  it  likely 
to  and  lacfa  a  paper,  without  finding  it :  Held,  that  this  was  sufficient  to  entitle  the  plain- 
tiff (p  ghre  Meondivy  evidence  of  the  oontenu  of  the  policy. 

also 
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also  afterwards,  when  the  plaintiff  came  to  make  an-  1820. 
other  larger  insurance,  and  that  upon  that  insurance 
being  made,  in  witness's  opinion  the  original  policy  be- 
came a  useless  paper,  and  that  he  did  not  know  what 
became  of  it  afterwards.  He  had  searched  for  it, 
but  could  not  find 'it.  He  rather  thought  he  must 
have  returned  it  to  the  plaintiff  but  he  was  not  certain. 
The  clerk  to  the  plaintiff's  attorney  was  then  called, 
who  stated,  that  on  a  few  days  before  the  trial,  he  went 
to.  the  plaintiff's  house  for  the  purpose  of  searching  for 
the  policy  in  question  ;  that  the  plaintiff  himself  shewed 
him  the  drawers  where  his  papers  were,  and  that  the 
witness  minutely  examined  the  drawers,  and  could  not 
find  the  policy ;  they  opened  every  drawer  in  the  places 
and  went  into  an  old  lumber  room  at  the  top  of  the 
house,  examined  some  piles  of  papers  there,  and 
searched  the  iron  chest;  they  did  not,  however,  search 
the  out-houses,  barns,  hay-loft,  or  granary.  Garram 
Baron  was  of  opinion,  at  the  trial,  that  this  was  not 
sufficient  evidence  of  the  destruction  of  the  policy,  so 
as  to  let  in  secondary  evidence,  and  he  nonsuited  the 
plaintiff.  A  rule  nisi  having  been  obtained  in  MkhaeU 
mas  term  last,  to  set  aside  this  nonsuit, 

Marryatt  and  Jessopp  now  shewed  cause.  There  was 
no  evidence  in  this  case  to  shew  that  the  policjr  had 
been  destroyed.  The  inference  from  the  evidence  rather 
was,  that  the  policy  was  returned  to  the  plaintiff  and, 
therefore,  that  he  still  had  the  power  to  produce  it.  To 
say  that  the  evidence  given  at  the  trial  is  sufficient  to 
let  in  secondary  evidence,  would  be  to  make  the  plain- 
tiff his  own  witness  in  his  own  cause,  and  that  without 
subjecting  him  to  the  obligation  of  an  oath  or  to  cro6»- 
^xamiaation ;  and  any  plaintiff  who  discovered  that  a 
X  3  written 
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1820,  written  instrumeDt  declared  upon,  varied  from  his  de- 
claration, might,  to  avoid  a  nonsuit,  cause  a  recent  ex- 
amination of  certain  papers  imder  his  own  direction,  not 
to  find,  but  to  avoid  fiodiog  the  thing  required.  This 
is  not  like  the  case  of  an  examination  for  title  deeds,  in 
the  known  depository  of  such  instruments,  the  muni- 
ment room  of  men  of  landed  property ;  nor  like  the 
case  of  a  confidential  solicitor,  agent,  or  clerk,  or  mem- 
ber of  a  family,  who  pledges  himself  for  the  knowledge 
of  the  place^  where  his  principal,  in  the  course  of  trws^ 
acting  his  concerns,  was  in  the  habit  of  d^x)8iting  in- 
struments or  writings  of  the  nature  required.  Bex  v. 
Oistleton  (a),  is  an  authority  to  shew,  that  such  evidence 
would  not  be  sufficient  in  case  of  an  indenture  of  ap- 
prenticeship^ to  let  in  parol  evidence  of  its  contents.  So 
also,  in  the  case  of  an  expired  lease,  it  is  necessary  to 
shew  that  it  is  destroyed ;  and  in  Rex  v.  Johmon  {b\ 
where  secondary  evidence  was  admitted  to  prove  the 
ccmtents  of  the  paper,  it  was  shewn,  that  the  paper  was 
not  only  useless,  but  the  witness  believed  it  to  be  lost 
or  destroyed ;  and  in  Keiisington  v.  IngUs  (c),  similar 
.evidence  was  given.  Besides,  in  this  case^  the  plaintiff 
ought,  at  all  events,  to  have  called  the  subscribing  wit- 
ness to  the  policy. 

Oumegi  Nolan^  and  Walfordj  contra,  were  stopped 
by  the  Court. 

Abbott  C.  J.  All  evidence  is  to  be  conridered  with 
regard  to  the  matter  with  respect  to  which  it  is  pro- 
duced.   Now  it  appears  to  be  a  very  different  thing, 

(0)  6  7.£.  S36.  (6)  7  Eoth  ««•  (c)  6  Eatt,  87J. 

whether 
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whether  the  sut^t  of  inqiiiry  be  a  useless  paper^  which  1820. 
may  reasonably  be  supposed  to  be  lost,  or  whether  it  — -^ 
be  an  important  document  which  the  party  might  have  mgmnst 
an  interest  in  keqmig,  and  for  the  non-production  of 
which  no  satis&ctoiy  reason  is  assigned.  This  is  the  case 
of  a  policy  of  insununo^  by  which  a  company  undertook 
to  indemnify  the  plaintiff  against  losses  by  fire.  A  fire 
took  place  and  a  loss  was  paid.  That  having  taken 
place,  the  original  policy  became  mere  waste  paper. 
There  was  no  reason  to  suppose  that  the  policy  could, 
at  any  future  time^  be  called  fi>r,  to  answer  any  reason- 
able  purpose  whatever.  In  that  respect,  such  a  docu- 
ment differs  most  essentially  from  an  indenture  of  ap» 
jMrenticeship.  The  latter  instrument  may  be  nscfid, 
after  the  apprenticeship  is  expired,'  to  entitle  the  party 
to  the  fireedom  of  a  corporation,  or  to  exercise  a  trade, 
or  it  may  be  evidence  of  his  settlement ;  any  of  these 
reasons  may  induce  a  person  to  take  care  of  such  an 
instrumaat.  So,  also,  there  are  reasons  to  induce  a 
person  to  take  care  of  an  expired  leasee  for  such  an 
instrurocnt  may  shew  distinctly  the  terms  upon  which 
the  estate  was  held.  There  is  no  rational  ground, 
however,  upon  which  any  person  could  expect  that  such 
an  instrument  as  the  present  should  have  been  wanted. 
This  being  a  case,  therdfore,  where  the  loss  or  destruc- 
tion of  the  paper  may  almost  be  presumed,  very  slight 
evidence  of  its  loss  or  destruction  is  sufficient.  Now 
here  the  clerk  of  the  insurance  company  leaves  it  ex- 
tremely doubtful  on  his  testimony,  whether  the  paper 
which  was  last  seen  in  his  hands,  had  been  retained 
by  him  or  returned  to  the  plaintiff.  If  it  were  retained 
by  him,  he  has  proved  that  he  searched  for,  but  could 
not  find  it.    If  it  were  not  retained  by  him,  it  was  pio- 

X  4  bably 
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18S0«  bably  delivered  back  to  the  plnintifP.  Nobody  supposed 
—  that  it  was  wanted  until  the  counsel  suggested  that  it 
agakut  might  be  required  at  the  trial.  The  derk  of  the  plain- 
tiff's attorney  then  went  to  the  plaintiff's  house,  where 
the  plaintiff  himself  shewed  him  all  his  drawers  and 
places  where  a  person  might  reasonably  be  supposed  to 
keep  his  papers ;  the  derk  examines  them  all,  searches 
8  pile  of  papers,  opens  the  iron  chest,  and,  in  short,  he 
looks  not  only  in  every  place  which  the  plaintiff  pointed 
out,  but  in  every  place  which  he  thought,  on  his  view 
of  the  premises,  was  likely  to  contain  a  paper  of  this 
description.  Upon  such  evidence,  applied  to  such  a 
paper,  it  does  appear  to  mc  to  be  reasonable  to  presume 
that  it  was  lost,  and  that  the  legal  presumption  is,  that 
it  is  absolutely  lost.  If  the  case  had  not  stopped  there ; 
if  the  plaintiff  had  produced  a  copy,  or  had  given 
parol  evidence  of  its  contents,  it  might  then  have  been 
time  to  inquire^  whether  there  was  a  subscribing  wit- 
ness. The  party  was  stopped  before  any  secondary 
evidence  was  given  on  the  subject ;  it  seems  to  me, 
therefore,  that  this  rule  should  be  made  absolute. 

Bayley  J.  I  am  of  the  same  opinion.  There  is  a 
great  distinction  between  useful  and  usdess  papers. 
The  presumption  of  law  is,  that  a  man  will  keep  all 
those  papers  which  arc  valuable  to  himself,  and  which 
may,  with  any  degree  of  probability,  be  of  any  future 
use  to  him.  The  presumption  on  the  contrary  is,  that 
a  man  will  not  keep  those  papers  which  have  entirely 
discharged  their  duty,  and  which  are  never  likely  to  be 
required  for  any  purpose  whatever.  Under  the  circum- 
stances of  this  case,  and  considering  the  lapse  of  time 
irbich  has  occurred^  I  should  have  thought  that  much 
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less  evidence  would  have  been  sufficient  to  entitle  the         18S0. 

party  to  give  the  secondary  evidence.     The  policy  in        

question  had  discharged  its  duty  in  1813,  and  a  new  agaitiu^ 
policy  was  then  granted.  At  that  time  the  policy  in 
question  was  removed  from  the  plaintiff's  house^  where 
he  kept  his  valuable  papers.  Now  for  what  purpose 
should  he  afterwards  replace  it  there»  The  presump- 
tion and  the  probability  would  be,  that  it  could  not  be 
of  any  future  use,  and  that  it  would  merely  be  an  in- 
cumbrance to  the  place  in  which  it  was  put.  I  think 
that  the  presumption  of  law  would  be,  that  after  a  rea- 
sonable lapse  of  time,  such  a  paper  would  have  ceased 
to  have  an  existence;  because,  in  the  exercise  of  or- 
dinary prudence,  a  man  would  not  keep  a  document  of 
that  kind,  but  would  dsstroy  it.  It  seems  to  me,  there- 
fore, that  there  is  abundant  ground  in  this  case  for 
letting  in  the  secondary  evidence.  An  indenture  of 
apprenticeship  is  one  of  the  muniments  of  the  party, 
relating  to  certain  rights  belonging  to  him,  which 
may  be  varied,  according  as  he  may  prove  that  he  had 
an  indenture  or  not ;  and  the  probability  would  be, 
that  as  there  is  a  reason  why  it  should  be  taken  care 
of,  it  will  not  be  destroyed.  So,  also  as  to  expired 
leases,  it  is  often  of  great  importance  to  the  lessor,  to 
produce  those  instruments,  to  shew  the  terms  of  those 
leases,  and  other  circumstances  connected  with  the 
estate;  they  are  part  of  the  landlord's  muniments.  The 
lessee  also  may,  at  some  distance  of  time,  be  called 
upon  to  account  for  the  muniments  of  his  farm.  I  am 
not  aware  of  any  case  where  a  landlord  has  been  pre- 
cluded from  giving  parol  evidence  of  the  contents  of  a 
lease,  when  he  has  shewn  that  he  has  had  his  muni- 
ments destroyed  by  accident,  and  bad  applied  to  the 
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1820«  lessee^  to  know  if  he  had  got  any  ooimterparL  I  do 
not  know  that  in  such  a  case  it  must  be  ibewn,  in  order 

BuKwariA 

^^^  to  give  secondary  evidence,  that  the  lessee  has  searched 
in  the  place  where  he  usually  kept  his  munimeuts.-  I 
am,  therefore,  of  opinion,  that  the  rule  for  a  new  trial 
should  be  made  absolute. 

HoJLROTB  J.  I  am  also  of  opinion,  in  this  case,  that 
the  secondary  evidence  ought  to  have  been  received.  It 
appears  that  the  document  had  for  some  time  become 
wholly  useless.  The  contents  of  the  paper,  at  least  as 
&r  as  particular  terms  of  the  policy  were  concerned, 
were  perfectly  immateriaL  The  only  question  was, 
whether  it  was  a  policy  upon  the  property  of  a  par- 
ticular individual.  Now  the  reason  why  the  law  re- 
quires the  original  instrument  to  be  produced,  is  this, 
that  other  evidence  is  not  so  satisfactory,  where  the 
original  document  is  in  the  possession  of  the  party,  and 
where  it  is  in  his  power  to  produce  it  or  to  get  it  pro- 
duced, provided  he  gives  notice.  In  either  of  these 
eases,  if  he  does  not  produce  it,  or  take  the  necesary 
steps  to  obtain  its  production,  but  resorts  to  other  evi- 
dence, the  fair  presumption  is,  that  the  original  docu- 
ment would  not  answer  his  purpose,  and  that  it  would 
differ  from  the  secondary  evidence  which  he  gives  with 
respect  to  the  instrument  itself.  The  law,  in  such  a 
case,  requires  the  original  itself  to  be  produced.  Al- 
though it  be  the  general  rule  of  law,  that  the  best  evi- 
dence is  to  be  produced,  yet  that  rule  is  not  to  be  taken 
literally,  for,  with  respect  to  evidence  of  a  person  hold- 
ing an  oi&ce^  such  as  that  of  constable,  it  is  not  neces- 
sary to  produce  the  actual  appointment.  It  is  sufficient 
to  shew,  that  he  is  in  the  exercise  of  the  office.    So 

also^ 
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also^  in  the  case  of  rectors  and  yicars  su^  for  noa* 
residence,  it  is  sufficient  to  shew,  that  they  have  done 
some  of  the  acts  which  such  persons  are  required  to  do« 
It  seems  to  me^  therefore,  that  this  being  a  useless  in« 
strument,  where  the  particular  terms  of  the  instrument 
are  immaterial,  the  party  cannot  be  presumed  to  have 
any  improper  purpose  in  resorting  to  secondary  evi- 
dence. Then,  as  to  the  search  for  the  paper,  I  think, 
for  the  reasons  stated  by  the  Court,  that  sufficient  was 
done  to  entitle  the  party  to  give  secondary  evidence. 


1820. 

BAswnx& 

agcdrut 
Sbwcuu 


Best  J.  I  am  of  the  same  opinion.  It  is  very  diffi- 
cult to  lay  down  any  general  rule  as  to  the  degree  of 
diligence  necessary  to  be  used  in  searching  for  an 
original  document,  to  entitle  the  party  to  give  secoiido 
ary  evidence  of  its  contents.  That  must  depends  in  a 
great  measure^  upon  the  circumstances  of  each  parti* 
cular  case.  If  a  paper  be  of  considerable  value,  or  if 
there  be  reaaon  to  suspect  that  the  party  not  producing 
it  has  a  strong  interest  which  would  induce  him  to  with- 
hold it,  a  very  strict  examination  would  properly  be 
required ;  but  if  a  paper  be  utterly  useless,  and  the 
party  could  not  have  any  interest  in  keeping  it  back^  a 
much  less  strict  search  would  be  necessary  to  let  in 
parol  evidence  of  its  contents*  It  seems  to  me,  however, 
in  this  case,  that  sufficient  diligence  was  used.  Here 
the  plaintiff  brings  an  action  for  a  libel,  charging  him 
with  having  defrauded  the  insurance  office*  The  ma« 
terial  fact  to  be  inquired  into  is,  has  he  cheated  the 
insurance  office  ?  and  in  order  to  riiew  that  he  has  not, 
it  is  necessary,  framed  as  the  pleailings  are^  to  produce 
the  policy.  The  plaintiff  could  have  no  possible  in- 
terest in  keeping  it  back,  because  one  of  the  defendants 

being 
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1820.  being  one  of  the  committee  of  the  society  with  whom 
■"—^  the  insurance  was  effected,  he  had  the  means  of  knowing 
IgJZT  every  thing  about  it,  and  of  bringing  forward  a  copy 
of  the  original.  I  think,  therefore,  that  there  was 
abundant  proof  of  search  to  let  in  the  secondary  evi- 
dence; and  therefore  this  rale  must  be  made  absolute. 

Rule  absolute. 


^^'240,.  I^^""   ^^^^'^'  WlX-KES./-/ 

AMpMser,       T^ECLARATION  stated  that  defendant  was  pos- 

hATing  know-        XV 

ledge  that  scssed  of  a  wood   called  ChrishaU  Wood^   in  the 

fpring-guiiB        county  of  Essex^   over  and  along  a  certain  part  of 

SihwiS^e        which  there  was  a  right  of  way  for  all  the  king^s  sub- 

3^Sie«Sti^*  jects  on  foot,  in  the  day  and  at  other  times;  and  that 

cukripocs         defendant,  before  the   committing  of  the  grievances, 

where  they  are  ^ 

placed,  cannot  had  set  a  certain  spring-gun,  charged  with  gunpowder 

action  for  an  ^^^  leaden  shot,  in  a  certain  part  of  said  wood  and 

InoonMmMnce  P'^^'"^*^  ^^^'^  those  parts  Over  which  the  right  of  way 

^i'*!LIIS'***"''  ®*^®°^^>  ^^^  *  certain  wire  conununicating  with  the 

the  latent  wire  lock  and  Other  parts  of  the  said  spring-gun,   by  the 

communicating 

with  the  gun,  treading  on  or  touching  of  which  wire,  the  said  guu 
Umingitoff.  could  be  let  off  and  fired,  with  intent  to  lacerate, 
wound,  and  injure  persons  coming  into  that  part  of  the 
wood  where  the  gun  was  set  and  placed ;  and  that  the 
wire  was  laid  across  in  the  day  time  as  well  as  the 
night  time ;  and  that  it  was  the  duty  of  the  defendant 
not  to  have  permitted  the  said  gun  to  remain  so  loaded 
and  charged,  and  with  the  said  wire  communicating 
witli  the  lock  and  other  parts  thereof,  without  causing 
notice  to  be  given  to  persons  passing  along  the  said 

wood 
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wood  in  the  day  time,  of  the  said  gun  being  so  situate  1820. 
and  placed,  and  of  the  direction  and  place  where  the  ^^~^ 
said  wire  so  communicating  with  the  lock  and  other  j^a»uf 
parts  thereof,  was  placed,  in  order  to  prevent  per- 
sons through  ignorance  treading  on  or  touching  the 
wire  so  communicating  with  the  lock,  and  thereby 
letting  off  the  gun  and  being  injured  by  the  discharge; 
that  defendant  wilfully,  n^ligently,  and  with  the 
intent  aforesaid,  permitted  the  said  gun  to  remain  in  a 
part  of  the  wood,  loaded,  &c.,  with  the  wire  communi- 
cating, &C.,  without  giving  notice  to  persons  passing 
along  the  wood  in  the  day  time,  of  the  direction  or 
places  in  which  the  wire  communicating  with  the  lock 
was  placed  or  laid,  by  means  whereof  plaintiff  being  in 
the  said  part  of  the  wood  in  the  day  time,  and  not 
having  any  knowledge,  notice,  or  warning  of  the  place 
or  direction  where  the  wire  communicating,  &c.,  was 
laid  or  placed,  trod  upon  and  touched  the  wire  com- 
municating with  the  lock,  and  by  reason  thereof  the 
gun  went  off  and  discharged  several  shot,  and  plaintiff 
was  thereby  injured.  The  second  and  third  counts  did 
not  di£fer  substantially  from  the  first.  The  fourth  count 
charged,  that  defendant  suffered  the  spring-guns  to 
remain  loaded  in  the  wood,  &c.,  without  taking  due 
and  proper  means  to  prevent  persons  in  the  wood  from 
being  injured  thereby,  by  reason  whereof  plaintiff  was 
injured.  The  fifth  count  stated,  that  the  defendant 
knowingly,  wrongfully,  and  unlawfully,  permitted  a 
spring-gun,  loaded,  &c.,  to  remain  so  loaded,  &c.,  by 
means  whereof  plaintiff,  not  knowing,  and  not  being 
able  to  perceive  where  the  wire  was  placed,  in  the  day 
time  unavoidably  trod  upon  the  wire,  by  which  the 
gun  was  fired,   &c.      The  sixth  count  charged   the 

defend- 
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]  820.  defendant  with  having  unlawfully  placed  the  guns  in 
—  the  wood,  without  any  sufficient  or  legal  notice  to  his 
ag^L  Majesty's  sabgects ;  and  that  plaintiff,  being  a  liege 
subject,  and  not  bdng  able  to  perceive  where  the  gun 
or  spring-wire  was,  did,  unknowingly,  for  want  of 
sufficient  legal  notice,  tread  upon  the  wire,  ftc.  The 
seventh  count  stated,  that  defendant,  wrongfully  and 
maliciously,  placed  in  certain  lands  a  spring-gun, 
loaded,  &c. ;  and  that  {daintifi^  in  walking  and  passing 
along  the  said  land,  unknowingly  trod  upon  the 
wire,  &C.  Plea,  not  guilty.  At  the  trial  before 
Qarraw  Baron,  at  the  last  Summer  assizes  for  the 
county  of  Essex^  the  following  facts  were  given  in 
evidence :  The  defi^dant  was  the  owner  of  Ckrishatt 
Woodf  consisting  of  fifty  or  sixty  acres ;  and  by  his 
order,  nine  or  ten  spring-guns  were  set  there. 
Several  boards  were  affixed,  containing  notice  to  the 
public  that  such  instruments  were  so  placed.  There 
formerly  had  been  a  p^^h  on  the  outside  of  the  wood, 
but  it  had  not  been  used  for  scHne  years.  The  plain- 
tiff, on  the  occasion  in  question,  accompanied  by 
another  person,  want  out  in  the  day  time  for  the  pur- 
pose of  gathering  nuts,  and  proposed  to  his  companion 
to  enter  ChrishaU  Wood.  The  latter,  however,  refused, 
unless  the  plaintiff  would  go  first ;  and  he  then  told 
plaintiff  that  spring-guns  were  set  there.  They  both, 
however,  entered  the  wood,  and  the  plaintiff  received 
the  injiiry  which  was  the  subject  of  the  action,  in  con- 
sequence of  treading  on  the  wire  communicating  with 
the  spring-gun.  Upon  these  facts,  the  learned  Judge, 
considering  that  this  involved  the  same  question  which 
was  under  the  consideration  of  the  Court  of  Common 
Heas,  in  Dean  v.  Clayton^  directed  the  jury  to  find  a 

verdict 
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verdict  fer  the  plaintiff,  and  reserved  to  the  defendant        18S0. 

liberty  to  move  to  enter  a  nonsuit.    The  jury  assessed 

the  damages  at  502. ;  and  found,  that  at  the  time  of        ag^ 

the  injury,  there  was  not  any  footpath  near  the  place 

in  question;  that  the  plaintiff  was  not  in  the  exercise 

of  any  right  of  path,  but  was  gathering  nuts  ;  and  that  he 

bad  knowledge  and  notice  that  spring-guns  were  placed 

in  the  wood.     And  a  rule  nisi  for  entering  a  nonsuit 

having  been  obtained  in  last  Michaelmas  term, 

Adolphusj  Dcndingi  and  Chittyj  shewed  cause.  In 
this  case,  the  defendant,  if  present,  would  not  have 
been  justified  in  shooting  a  mere  trespasser :  he  could 
only  use  as  much  force  as  was  necessary  to  prevent 
the  trespass,  or  its  continuance.  If  that  be  so,  the 
maxim  of  law  applies  here,  that  a  man  shall  not  do 
indirectly  that  which  he  cannot  do  directly.  The  cir- 
cumstance of  the  plaintiff's  having  notice  that  the  guns 
were  fixed  in  this  wood,  can  make  no  difference ;  for, 
if  ^ the  defendant  had  himself  stood  at  the  entrance  with 
a  loaded  gun,  and  given  notice  to  a  trespasser  that  he 
would  shoot  at  him  if  he  entered,  such  an  act  would 
not  therefore  be  justifiable.  If,  indeed,  the  notice  had 
pointed  out  the  particular  spot  where  the  wire  commu- 
nicating with  the  gun  was  placed,  and  the  trespasser 
had  gone  to  that  spot  where  the  danger  was  inevitable, 
and  trod  upon  the  wire,  the  firing  off  the  gun  would 
have  been  his  own  act,  and  not  the  act  of  the  person 
who  placed  it  there  \  but  where  a  party  enters  upon  a 
space  of  sixty  acres,  knowing  only  that  some  spring- 
guns  are  there  placed,  he  does  so  with  a  well-grounded 
expectation  that  he  may  avoid  a  partial  danger.  The 
firing  off  the  ^n,  in  such  a  case,  by  the  accidental 

tread- 
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1820.  treading  on  a  latent  wire,  cannot  be  considered  dfl  hu 
act.  This  forms  a  distinction  between  this  case  and 
that  of  a  trespasser  climbing  a  wail,  on  the  top  of  which 
are  fixed  spikes  or  broken  glass.  There  he  knows  that 
he  must,  in  every  part,  meet  with  the  instrument  of  mis- 
chief. In  this  case,  it  is  possible  that  he  may  meet  with 
it,  but  it  is  probable  that  he  may  not.  The  immediate 
cause  of  the  mischief  here  is  latent  The  case  of  a 
ferocious  dog  kept  for  the  protection  of  property,  is 
distinguishable  on  this  ground,  that  the  dog  is  capable 
of  moving  to  any  part  of  the  premises,  and  therefore 
may  be  considered  as  present  in  every  part ;  and  there* 
fore,  the  danger,  in  that  case,  is  inevitable.  In  Jcy  v. 
Whitfield^  tried  before  Richards  C.B.,  at  the  Warmck 
Summer  assizes,  1S17,  the  plaintifiP,  a  boy,  having 
entei*ed  the  defendant's  premises  for  the  purpose  of 
cutting  a  stick,  was  shot  by  a  spring-gun,  for  which 
injury  he  recovered  \20L  damages,  and  no  attempt  was 
afterwards  made  to  set  aside  that  verdict.  In  Dean  v. 
Clayton  (a),  the  Court  of  Common  Pleas  were  equally 
divided  upon  the  general  question.  Upon  that  it  is  suf- 
ficient to  say,  that  the  law  has  assigned  certain  specific 
remedies  for  the  protection  of  property ;  and  even  if 
they  were  insufficient,  it  is  not  competent  to  an  individual 
to  have  recourse  to  a  contrivance,  the  effect  of  which 
may  be  to  inflict  wounds,  or  even  death,  upon  a  mere 
trespasser. 

Abbott  C.  J.  Wo  are  not  called  upon  in  this  case 
to  decide  the  general  question,  whether  a  trespasser 
sustaining  an  injury  from  a  latent  engine  of  mis- 
chief, placed  in  a  wood  or  in  grounds  where  he  had  no 

(a)  S  Marsh.  517.     1  B,  Moon,  S09. 

rea- 
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reason  to  i^rehend  peraoual  danger,  may  or  may  not        1820. 
maintain  an  action.    That  question  has  been  the  sub-        ' 
ject  of  much  discussion  in  the  Court  of   Common        a^^ 
Pleasy  and  great  difilerence  of  opinion  has  preyailed  in       'Wnjui. 
the  minds  of  the  learned  judges,  whose  attention  was 
there  called  to  it.    Nor  are  we  called  upon  to  pro* 
nonnoe  any  opinion  as  to  the  inhumanity  of  the  prac- 
tice which  in  this  case  has  been  the  cause  of  the  injury 
sustained  by  the  plaintiff.     That  practice  has  prevailed 
extensively  and  for  a  long  period  of  time,  and  al- 
though undoubtedly  I  have  formed  an  opinion  as  to  its 
inhumanity,  yet  at  the  same  time  I  cannot  but  admit 
that  repeated  and  increasing  acts  of  aggression   to 
property  may  perhaps  reasonably  call  for  increased 
means  of  defence  and  protection.     I  believe  that  many 
persons  who  cause  engines  of  this  description  to  be 
placed  in  their  grounds  do  not  do  so  with  the  intention 
of  injuring  any  one,  but  really  believe  that  the  no- 
tices they  give  of  such  engines  being  there^  will  pre- 
vent any  injury  from  occurring,  and  that  no  person 
who  sees  the  notice  will  be  weak  and  foolish  enough  to 
expose  himself  to   the   perilous    consequences  likely 
to  ensue  from  his  trespass.     In  this  case  it  is  found 
by  the  jury  that  the  plaintiff  actually  knew  that  spring- 
guns  were  set   in    this  wood.      Now,    sitting  in  a 
court  of  law,  we  cannot  say  that  an  action  may  be 
maintaiued  agaiust  the  defendant  for  doing  an  act  like 
the  one  in  question,  if  it  be  not  in  itself  unlawfiil. 
The  jury  have  found  that  the  plaintiff  (before  he  en- 
teFed  the  wood)  knew  that  engines  like  that  by  which 
he  suffered  in  consequence  of  his  trespass  were  placed 
there ;  to  him,  therefore,  they  ceased  to  be  latent  en- 
gines of  mischief;  and  the  d^ree  of  injury  sustained 
Vol.111.  Y  cannot 
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1M&  cantioeTai^tbe  case  in  principle.  T1ieCoart|tberefof^ 
'         cantiot  bold  thftt  Ubin  action  is  maintainable,  unless  they 

wripMT  Ate  also  prepared  to  toy,  that  any  trespasser  who  should 
hurt  Umsetf  by  coming  in  contact,  in  the  dark,  with 
spikes  or  broken  glass  stnok  on  a  wall,  which  at  that  time 
wonld  be  Invisibly  cotild  maintain  an  action  against  the 
ownets^  in  a  ease  where  it  ftppeated  that  he  had  had  a 
previous  opportunity  of  observing  in  broad  day-light  that 
such  means  of  mischief  were  placed  upon  the  walL  Btit 
in  thfit  Case  I  believe  no  laiwyer  will  argue  that  an  action 
could  be  mAlntnined.  I  am  not  able  to  distbiguish  this 
case  from  that  which  I  have  put.  Considering  the 
pi'esent  flctloti  merely  on  the  ground  of  notioe^  and 
leaving  untouched  the  generid  question  as  to  the 
liability  incurred  by  placing  such  engines  kks  these  where 
!bo  notice  Is  btoUght  home  to  the  patty  injured,  I  Am 
of  o|)Inion  that  this  action  catinot  be  miantaiued. 

6ATi£T  S.  Kdthmg  that  fklls  from  me  iftttll 
have  a  tendenty  to  encoufftg^  the  priK5tioe^  which, 
to  a  tertain  ekieht,  has  pk'evailed,  of  setting  these  efr* 
gines  for  the  protection  of  property,  the  cottsequence 
of  which  sometimes  has  been  to  rause  great  bodily 
injury  to  persons  entirely  ignorant  of  the  elustenCe 
of  engines  of  this  description.  Such  instftunents 
may  be  undoubtedly  {Aaeed  witihotit  lAiy  intention  of 
doing  injury,  and  Jbr  the  mefe  purpose  of  protecting 
property  by  meiains  of  terror;  and  It  is  extremely 
.  probable  that  the  defehdarit  in  this  case  will  Yeel 
as  much  regret  as  iany  'man  for  the  injury  which 
the  plaintiff  has  sustained,  and  that  he  Will  tender  to 
the  party  as  much  competisation  as  he  Ought,  without 
compromising  the  ^uSfttibn  of  law/tmd'witbout  idmittihg 

it 
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Hbbb  natter  of  obligation  wpm  Mm^  tbflt  he  b  brtiifiA  i^iO. 
to  make  a  oonqsenflafion  for  the  lojuty  tbfMgh  Ate 
mMuti  of  a  nut  at  law*  Thte  i#  a  OM  iff  «Mdi  tlib 
pki&tlff  bad  notice  that  tbero  lr«e  np/kig-fttia  iil  tllfe 
wood.  The  dealaMioa  ^taM,  that  the  pteiiMi^  iMA 
so  iutiee  of  the  fdaoii  or  ctf'tlie  dlreetite  !lf  wltleh  the 
§aiii  theouMlnMi  wore  plaeed^  or  wheri^  tlM  irireii  eom^ 
traincatiDg  with  the  goM  wore  pkcedf  but  it  it  not 
naatoMury  to  giro  notice  to  the  pfiblte  thai  goAs  a»e 
plaoed  m  such  povtkular  tpoto  !fi  Mah  fiartieidar  Mdi'; 
lor  that  woold  defirhro  ibo  ptvpoTty  of  tfeo  Intendrf 
imioetiom  It  k  anAeieiit  lor  a  {Nnrtf  goflctally  to  iojr 
**  There  aroapring^goDfkitliia  wood;''  and  i^ another 
then  takes  npon  hfamelf  to  ffp  into  the  woed^  knio^ing 
that  be  it  in  the  hazard  of  meetMg  witb  the  injorjr 
whieh  the  gma  are  calcahMd  to  produce^  it  teemtf  <o 
ago  that  he  doee  k  at  hia  own  peri},  and  jnmi  Uk^  the 
coBBeqaenoiO  of  hk  own  net.  The  maxim  of  law, 
Tokmi  noB  fit  h)jttri%  applieof  far  he  Toltoitarily  ex^* 
poaea  himaalf  to  the  miichief  wUrii  haa^  happ^ed. 
He  is  told  that  it  he  gate  ioio  the  wood  he  wifi  ran  a 
paftirahHr  rkk^  ibr  that  in  thoee  groonda  there  ifcre 
■pting^gOBi.  NoHrithatancBng  thai  cantiotH  he>  nsy^ 
«<  I  wiU  go>  into  the  wood,  aad  I  wffl  ran  the  risk  of  ali 
oonaaqaences;'  Has  he  then  any  right,  aRer  he  haa 
been  djftiac%  apptked  ef  hk  danger,  to  bring  an 
actian  against  Ike  owmi  of  the  soS  for  Ae  cMSeqnendtt 
of  hk  own  imprndont  and  nnhiwU  oet  ?  I  MA 
tto^  ibr  he  hod  no  right  iiv  enter  the  wood ;  atfcf, 
in  «o  doing,  he  became  a  tvespaaser  and  a  wh>ng^ 
doec  It  has  been  said  thai  these  guns  were  wrongflilfy 
aariqanfaMrfiiUyplaeedinthaweod.  )lbw fetus  enquire 
okttkii  at  was  nnlawfcl  o»  not ;  one.  of  Ae  tests  of 
fMbgtfmtiqfaestitniJsthias  Doeathe  Iaw  punish  a  mto 

Y  2  for 
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1820.       for  the  mere  act  of  putting  these  instruments  upon  his 
oim  premises?     Is  he  indictable  for  it?     For  that 
is  the  criterion  by  which  we  are  to  judge  of  the  legality 
.of  this  act.    If  it  could  be  made  out  as  an  abstract 
position  of  law,   that  the  defendant  is  liable  to  be 
indicted    for   setting    spring-gtma   in    his    premises^ 
theui  perhaps,  whether  he  puts  up  notices  or  not,  he 
might    not  have    any   defence;     for,    notwithstand- 
ing the  notices,   he  would  be  liable  for    the  oon«- 
sequences  of  an  unlawful  act.      But  if  it  cannot  be 
shown  that  it  is  an  unlawful  act  to  set  these  spring- 
gims,  it  seems  to  me  that  the  defendant  was  at  liberty 
to  do  it      At   the  same  time  he  would  be  liable 
Jor  a  ciyil  injury  produced  from  want  of  caution  on  his 
part  to  guard  against  such  an  injury ;   for  although 
it  may  be  lawful  to  put  these  instruments  on  a  man's 
own  ground,  yet  as  they  are  calculated  to  produce 
great  bodily  injury  to  innocent  persons  (for  many  tres- 
passers are  comparatively  innocent)  it  is  necessary  to 
give  as  much  notice  to  the  public  as  you  can,  so  as  to 
put  people  on  their  guard  against  the  danger.     This 
declaration  is  founded  upon  the  ground,  that  such  is 
the  law  upon  the  subject;  for  the  first  count  states,  that 
the  defendant  set  the  guns  there  without  giving  notice 
of  their  place  and  direction.  Then  another  count  states, 
that  the  giins  were  set  there  without  ^giving  proper 
notice  where  the  wires  which  communicated  with  the 
guns  were  placed.      Another  count  states,  that  they 
were  placed  without  sufficient  and  proper  notice  to 
all  his  majesty's  subjects.     The  declaration,  therefor^ 
assumes  the  law  to  be,  not  that  the  mere  act  of  placing 
these  guns  in  a  man's  own  ground  is  illegal  and  punish- 
able by  indictment,  but  that  a  party  doing  that,  act  may 
be  Uable  to  mx,  actiajP*  provWed  he  does  not  take 

due 
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due  and  proper  means,  by  giving  notice,  to  prevent  1820. 
the  injury  which  those  engines  arc  calculated  to  pro* 
duce.  Where  a  man,  however,  is  actually  apprised 
befpre  he  enters  that  the  guns  are  there,  he  cannot 
afterwards  complain  that  there  has  not  been  a  proper 
and  sufficient  notice  given.  The  case  of  a  roui  keep* 
ing  on  hb  own  premises  a  furious  dog,  or  bull,  is  to  a 
certain  degree  analogous  to  this.  Suppose  such  a  per- 
son were  to  give  a  notice  that  in  his  premises  there 
is  a  furious  bull,  and  that  it  is  dangerous  for  any  person 
to  enter,  and  a  wrong-doer,  who  had  read  this  notice 
enters,  and  the  bull  attacks  him,  it  is  dear  that  he  could 
maintain  no  action  for  the  consequences  of  his  own  act. 
So^  also^  if  a  trespasser  enters  into  the  yard  of  another, 
over  the  entrance  to  which  notice  is  given,  that  there 
is  a  furious  dog  loose,  and  that  it  is  dangerous  fiur  any 
person  to  enter  in  without  one  of  the  servants  or  the 
owner.  If  the  wrongdoer,  having  read  that  noticei 
and  knowing,  therefore,  that  he  is  likely  to  be  injured^ 
in  the  absence  of  the  owner  enters  the  jrard,  and  is 
worried  by  the  dog,  (which  iu  such  a  case  would  be  a 
mere  engine  without  discretion,)  it  is  clear  that  the 
par^  coald  not  maintain  any  action  for  the  injury 
sustained  by  the  dog,  because  the  answer  would  be,  as 
in  this  case,  that  he  could  not  have  a  remedy  for  an 
injury  which  he  had  voluntarily  incurred.  If,  indeedi 
the  master  had  been  upon  the  spot  at  the  time,  and 
had  seen  the  dog  running  towards  the  man,  it  would 
have  been  his  duty  to  have  done  all  in  his  power  to  pre- 
vent the  animal  from  worrying  him,  and  if  he  had  not 
so  done^  the  party  injured  might  have  had  a  right  of 
action.  I  am,  therefore,  of  opinion,  on  the  ground  of 
notice  onlyi  that  this  action  is  not  maintainable. 

Y  3  HOUOYD 
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1 8S0»  Hoi«&OTD  J,    1  am  of  opinion  that  thli  aoticm  is  not 

maintainable^  on  the  ground  that  the  plaintiflp  had  no« 
tioe  that  the  spring-guns  w«re  placed  in  the  wood  in 
Quastion.  I  do  not  oontider  it  necessary  that  he  should 
hayp  notios  of  the  precise  spot  in  whioh  the  springs* 
gone  wmi  pUoed.  It  is  sufficient,  in  the  preset  case^ 
that  be  hfid  notion  gwer^y  that  they  were  pla^  in 
the  ground  in  qii^tion.  The  mere  act  of  phuang 
q^ringvguns  in  a  man's  own  ground  is  not  of  itself 
unlawjiil*  it  is  not  an  indiotable  offence^  nor  will  it 
$lit^t  a  party  to  an  aoti<m»  unless  some  injurious 
acmsequenees  result  from  it.  If  any  such  oonsequenoes 
result^  it  may  perhi^  form  the  subject  of  an  action. 
Without  giving  any  decided  opinion  upon  that  point, 
but  assuming,  for  the  present,  that  that  would  be  so,  it 
s^ems  to  me  that  a  party  having  express  notice  that  the 
spring-guns  were  placed  In  a  particular  ground,  and  en^ 
taring  upon  that  place  as  a^  trespasser,  stands  in  a  very 
diffiurent  situation  i  for  if  the  placing  of  the  springiguns 
be  not  of  itself  an  unlawful  act,  and  only  becomes  so 
in  respect  of  the  consequences  which  result  from  it,  the 
party  who  so  enters,  With  full  knowledge  of  the  danger^ 
is  himself  the  cause  of  the  mischief  that  ensues  and  fidls 
withip  (he  principle  of  law,  volenti  pon  fit  injuria  i  for  as 
be  knew  that  the  spring^uns  were  placed  there^  he  can 
have  no  right  of  action  for  an  injury  which  resulted 
&om  bis  owp  aqt  alone.  The  only  doubt  which  I  bafa 
^tertained  during  the  oourHf  of  the  argument  arise! 
PH(  of  that  maxim  of  l^w,  that  a  man  cannot  do 
that  indirectly  which  he  cannot  do  directly.  I  am  now, 
bowever,  satisfied,  that  that  principle  has  no  ap* 
plication  to  the  present  case,  where  the  plaintiff  had 
express  notice  tb^  the  ^pring^^guns  were  plaeed  on  the 
premises  into  which  he  wrongfully  entered;  for  in  that 

case 
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Mid  tbo  Mrt  of  flHi«  off  tbe  gun,  wbieb  wfta  the  worn  latO. 
of  tb#  iqjurj,  WW  bii  act,  and  not  the  act  of  the  patwa 
who  {dacod  the  gun  tb«m  If,  indeed,  o  party  whe 
had  no  notioeb  bad  gone  into  the  grounds,  although  be  ^"'^ 
WQold  be  a  tre^pasaer,  the  act  of  firing  off  the  gun,  hy 
treading  aooidental^  on  the  wire%  would  nott  In  eoii- 
aequenoe  of  thoae  wires  being  latent*  be  conddered  bb 
own  aet(  but  he  would  be  a  mere  inttnunant  of  pro- 
dncing  that  which  reaulted  fi^om  a  prior  aeit  done  fay  iuif 
other*  If  one  person  makca  uie  of  another^  who  k  a 
mere  instnunent,  to  do  any  aet,  the  Ibing  done  ia  the 
act,  not  of  bun  who  il  merely  the  inatrmnent,  bit^  of  the 
penonwhonaeihimaasuchinatrumeBt  Thui,ifanum 
induoaa  a  madman  to  iniict  woundi  upon  the  peraon 
of  another  from  which  death  ensues,  in  point  of  law^ 
that  ia  not  oonaidered  the  act  of  the  madaaan,  btit  the 
^t  of  tha  person  inciting  him.  The  madmaa  js  «oii^ 
aidered  &  mere  instrument,  and  the  other  person, 
thongh  not  present  at  the  titse  of  the  aot  donoy  ia  na- 
dtetahle  far  murder  as  a  prindpal  (although,  getierally 
speakings  to  make  a  person  a  prineipal  in  murdir  he 
must  be  present  at  the  timf)f  the  reason  of  which  ii» 
that  the  act  done  is  eonsidered  as  the  ad  of  the  person 
who  causes  it,  and  he  is  considered  as  irirtdally  present 
at  the  time  of  doing  it^  and  the  madman  aa  a  mere 
instrument  in  his  hands.  So  it  ia  iq  a  case  where  one 
person  secretly  mixes  poison  with  food>  for  the  piupoae 
<if  the  poison  being  ignorantly  taken  in  the  food 
by  another.  Now^  in  the  present  caae^  in  order 
to  make  the  firing  off  of  this  gun  the  ael  itf  the  person 
who  placed  itther%  we  mustoonsider  Urn  aa  doing 
indirectly  the  same  thing  as  if  he  bad  taken  up  the 
gun  at  the  time  and  shot  the  plabtiff )  and  We  must 
consider  the  latter  as  a  mere  inscwnentf  and  not  as  an 
T  4  actor; 
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1 820.  actdr ;  but,  in  my  opixuon,  the  plaintiffin  this  case  was  not 
animtnimentybutanactor.  Ifhe  had  seen  the  wires  and 
trod  on  them  with  the  intention  *of  firing  off  the  gun, 
it  is  dear  that  that  would  have  been  his  own  act  Here, 
he  entered  the  wood  with  full  notice  that  those  engines 
were  placed  there^  and  with  the  knowledge^  therefbrei 
that  the  danger  was  unavoidable.  So  fiir  as  he  was  con- 
cerned, the  cause  of  the  mischief  could  not  be  considered 
as  latent,  and  the  act  of  letting  off  the  gun,  which  was  the 
consequence  of  his  treading  on  the  wire,  must  be  con- 
sidered wholly  as  his  act,  and  not  the  act  of  the  person 
who  placed  the  gun  there.  I^  indeed,  the  defendant 
had  been  present,  and  had  seen  a  trespasser  enter, 
and  had  the  means  of  preventing  the  injury,  and  had 
not  done  all  in  his  power  to  prevent  it,  unquestionably 
it  might  have  been  considered  as  proceeding  from  his 
own  act;  but  in  the  present  case  he  was  absent,  and 
had  not  the  means  of  averting  the  mischief;  and,  there- 
fore^ the  maxim  of  law,  that  a  man  cannot  do  that  in- 
directly which  he  cannot  do  directly,  is  not  applicable 
to  the  present  case.  Indeed,  that  maxim  would  equally 
apply  to  a  case  where  a  person  kept  a  ferocious  bull 
in  his  grounds,  where  other  persons  were  used  to  re- 
sort (a)  In  such  a  case,  if  there  was  no  notice^  and  a 
trespasser  was  to  enter  and  be  gored,  an  action  would 
lie  for  the  injury;  but  if  public  notice  were  given,  and 
it  could  be  shewn  that  the  trespaser  knew  that  such 
a  dangerous  animal  was  there,  and  with  that  know- 
ledge .was  hardy  enough  to  run  the  risk,  it  is  perfectly 
clear  that  he  could  support  no  action.  I  am,  there- 
fore^ of  opinion  that  this  action  is  not  maintainable^  on 
the  ground  that  the  damage  sustained  has  been  pro^ 
duced  by  the  plaintiff's  own  wilfid  act 

Best 
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Best  J. .  The  act  of  the  plaintiff  could  only  occasion       I8S0, 
mere  nominal  damage  to  the  wood  of  the  defendant  » 
The  injury  that  the  plaintiff's  trespass  has  brought 
upon  himself  is  extremely  severe.     In  such  a  case^  one 
cannot,  without  pain,  decide  against  the  action.     But 
we  must  not  allow  our  feelings  to  induce  us  to  lose 
sight  of  the  principles  which  are  essaitial  to  the  rights 
of  property.     The  prevention  of  intrusion  upon  pro- 
perty is  one  of  these  rights,   and  every  proprietor  is 
allowed  to  use  the  force  that  is  absciiUdjf  necessary  to 
vindicate  it.     If  he  uses  more  force  than  is  abscbdekf 
necessary,  he  renders  himself  responsible  for  all  the 
consequences  of  the  exdess.    Thus,  if  a  man  comes  on 
my  landy  I  cannot  lay  hands  on  him  to  remove  him, 
until  I  have  desired  him  to  go  off.    If  he  will  not  de- 
part on  request,  I  cannot  proceed  immediately  to  beat 
him,  but  must  endeavour  to  push  him  off   If  he  is  too 
powerfiil  for  me,  I  cannot  use  a  dangerous  weapon,-  but 
must  first  call  in  aid  other  assistance.  I  am  speaking  of 
out-door  property,  and  of  cases  in  which  no  felony  is  to 
be  apprehended.    It  is  evident,  also,  that  this  doctrine 
is  only  applicable  to  trespasses  committed  in  the  pre- 
sence ofthe  owner  of  the  property  trespassed  on.   When 
the  owner  and  his  servants  are  absent  at  the  time  of  the 
trespass,  it  can  only  be  rq>elled  by  the  terror  of  spring- 
guns,  or  other  instruments  of  the  same  kind.    There  is, 
in  such  cases,  no  possibility  of  proportioning  the  resist- 
ing force  to  the  obstinacy  and  violence  of  the  tres- 
passer, as  the  owner  of  the  dose  may  and  is  required  to 
do  where  he  is  present.    There  is  no  distinction  be- 
tween the  mode  of  defence  of  one  species  of  outnloor 
properly  and  another  (except  in  cases  iraiiere  the  taking 
or  breaking  into  the  property  amounts  to  felony.)    If 

the 
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liia       ^  own«f  of  woodi  OfltanoC  ••(  «priiig-gtdx8  ia  his 
■  woodii  the  owner  of  an  ordmnli  or  of  a  firid  wkk 

potatoes  or  turnips  or  any  other  crop  qtuall y  (iit  ol^Mt 
of  pluoderi  caoDot  set  them  in  such  fi^d*  How  then  are 
these  kinds  of  property  to  be  proteotedi  at  a  distanee 
Icom  the  reside noe  of  the  ownei^  in  the  nighi^  and  in 
the  absence  of  his  servants  ?  It  has  been  said,  that  the 
law  has  provided  remedies  fer  any  injuries  to  nuch  things 
by  action*     But  the  offender  must  be  detected  befoco  hf 
oan  be  subjected  to  an  action,  and  the  expense  of  con» 
tinual  watching  for  this  purpose  wouhl  often  exoeed 
the  value  of  the  property  to  be  protected.    If  we  look 
At  thi  snigeet  in  this  jx>iat  of  view>  we  may  findt 
amongst  poor  t^ants,  wha  ane  prevented  from  paying 
their  rents  by  the  plunder  of  theb  oropsi  men  who 
art  more  ol^eots  of  our  compassion,  than  the  wanteei 
btepasser,  who  brings  on  himself  the  iigury  which  he 
euSerst    If  an  owner  of  a  dose  cannot  set  spring«gnn% 
he  cannot  put  glass  bottles  or  spikes  cm  the  top  of 
a  wall#   or  even   have  a   savage    dog,    to.  ptevent 
persons  from  entering  his  yard.    It  has  been  said  in 
aigument,  that   you  may  see  the  glass  bottles  or 
qiikes ;   and  it  is  admittedf    dial  if  the  exact  qsot 
where  these  goAs  ere  set»  was  pointed  out  to  the  tres- 
passer, he  could  not  maintain  any  action  tor  the  injury 
he  received  from  one  of  them.    As  to  seeing  the  ^9m 
bottles  or  vpSkwt  that  mnst  depend  on  the  circumstance 
whether  it  be  Ught  or  dark  at  the  time  of  the  trttpoM. 
But  what  difibropce  does  it  mak^  ii4iether  the  treth 
passer  be  told  tl^e  gun  is  set  in  such  a  wpokf  or  that 
there  are  guns  in  diflRsrent  perts  of  such  a  fields  if  he 
hes  noiright  to  go  on  any  part  of  that  field?  It  is 
absurd  to  sey  yon  may  9ft  the  gnnib  pifvided  yon  tell 

the 
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WlUPM. 


tlie  tre^HMler  fnody  where  they  wo  let,  beoauto  ISfla 
thea  die  netting  Ui«m  eould  answer  no  parpost,  My 
Bro^or  JShffksf  bM  iUustratod  tbia  eoMb  by  the  question 
which  ho  oihod,  wmely*  en  you  indict  a  mau  fyi 
puttiiig  spriuj^iguiia  in  hia  inelosed  field?  I  think  tho 
qu^tioQ  put  by  I/Ofd  C.  J«  CUUs^  in  the  easo  in  the 
Common  Fleasi  a  9tUl  better  4Uuftration,  rhu  can  yon 
justify  entering  into  inclosed  land%  to  take  away  guns 
«Q  «et  ?  If  both  these  questions  must  be  answefod  in  the 
negatiiTf^  it  cannot  be  unlawful,  tb  sot  sfiring-yans  in  an 
jnclos^  field*  ^t  a  distiiH)e  fttKh  any  road»  giving  snob 
notice  that  they  are  set*  as  to  render  It,  in  the  highest 
d^ee^  probable^  that  all  parsons  in  the  n«^bour« 
hood  must  know  that  they  are  so  set.  Humanity  re» 
qnires  that  the  fullest  notice  possible  sheuU  be  given, 
and  th^  law  of  En^wi  will  not  sanotkin  what  Is  inoen« 
sistent  with  humani^*  It  has  been  said,  in  argument, 
that  it  i«  a  prmoipla  of  l«w,  that  y<m  eanpot  do^  indi* 
re^tly,  whet  you  aro  not  permitted  to  do  dhrectly.  This 
principle  is  not  applicable  to  the  case^  Yon  cannot 
shoot  a  mw  that  comes  on  your  land,  because  you  nay 
turn  him  of  by  means  leu  hurtfid  <p  himi  and,  Acre* 
forei  if  you  saw  him  walking  ih  your  field,  and  were  tq 
invite  him  to  proofed  on  his  waUi,  knowing  that  he 
inust  tread  on  a  wir^  imd  so  shoot  bimiaif  with  a 
aprin(p-gun,  you  wonld  be  IkUo  to  all  the  consequenecs 
that  would  follow.  The  invitation  to  him  to  pursuo  hk 
walk  is  dolni^  indirectly,  what,  by  drawing  the  trigger 
of  a  gun  with  your  own  hand,  is  done  directly.  But 
the  case  is  just  the  reverse  a  if|  instead  of  invitii^  him 
to  walk  on  your  land,  you  tell  him  to  ke^  o£^  and 
warn  him  of  what  will  follow  if  he  does  not.  It  is  also 
saidy  that  it  is  a  maxim  of  law,  that  you  must  so  use 

your 
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1820.        your  own  property  as  not  to  injure  another^s.     This 
^""^        maxini  I  admit,  but  I  deny  its  application  to  the  case 

iLOfR 

aganui  .  of  a  man  who  comes  to  trespass  on  my  property.  It 
°*^  applies  only  to  cases  where  a  man  has  only  a  transient 
property,  such  as  in  the  air  or  water,  that  passes  over 
his  land,  and  which  he  must  not  corrupt  by  nuisance ;  or 
where  a  man  has  a  qualified  property,  as  in  land  near 
another's  ancient  windows,  or  in  land  over  which  an- 
other has  a  right  of  way.  In  the  first  case,  he  must 
do  nothing  on  his  land  to  stop  the  light  of  the  windows, 
or  in  the  second,  to  obstruct  the  way.  This  case  has 
been  argued,  as  if  it  appeared  in  it,  that  the  guns  were 
set  to  preserve  game^  but  that  is  not  so ;  they  were  set 
to.  prevent  trespasses  on  the  lands  of  the  defendant 
Without,  however,  saying  in  whom  the  property  of  game 
is.  vested,  I  say,  that  a  man  has  a  right  to  keep  persons 
off  his  lands,  in  order  to  preserve  the  game.  Much 
money  is  expended  in  the  protection  of  game,  and  it 
would  be  hard,  if,  in  one  night,  when  the  keepers  are 
absent,  a  gang  of  poachers  might  destroy  what  has 
been  kept  at  so  much  cost.  If  you  do  not  allow  men  of 
landed  estates  to  preserve  their  game,  you  will  not 
prevail  on  them  to  reside  in  the  country.  Their  poor 
neighbours  will  thus  lose  their  protection  and  kind 
offices;  and  the  government,  the  support  that  it  de- 
rives firom  an  independent,  enlightened,  and  unpaid 
magistracy. 

Rule  absolute. 

MopryaH  then  stated,  that  the  defendant  waved  all 

ClfUm  to  C08t9* 
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Howe  against  Palbier.  Mand^, 


J^ECLARATION  Stated  that  defendant  bargained  Wher«ai 

for  and  bought  of  the  plaintiff,  and  that  plaintiff  Itapubiif*^ 

sold  to  defendant  12  bushels  of  winter  tares   at  the  S^l^frf 

price  of  R  per  bushel,  to  be  delivered  by  plaintiff  to  ^JJJ^^ 

the  defendant  within  a  reasonable  time,  and  to  be  paid  twelve  busheb 

for  on  delivery,  and  in  consideration  thereof,  and  that  inTendor**^'^ 


plaintiff  had    promised    to  deliver  same^   defendant  oonititatiiig 

promised  to  accept  the  same,  &c    Breach,  that  de-  ^"^t^l^ 

fendant  would  not  accept.     Plea,  general  issue.     At  ^*?2i£r°^ 

the  trial  before  Garrao)  B.  at  the  last  assizes  for  the  leniontiUcaU. 

ed  for,  and  the 

county  of  Essex.     It  appeared  that  plaintiff,  the  grower  agent,  on  his 

of  the  tares,  resided  at  Pergo  in  Essexy  and  that  in  Au"  memi^d^ 

gusty  1818,  he  sent  his  nephew,  who  managed  his  farm,  ^^^^"^^ 

to  Bomford  market  with  a  sample.   The  defendant  there  "p^  ^'^  ^« 

•^  ^  Tendor:  Held, 

verbally  agreed  to  buy  1 2  bushels  at  1  /•  per  bushel,  and  to  that  thii  did  not 

send  to  the  plaintiff's  farm  at  Pergo  to  fetch  them  away,  acceptance  bj, 

The  sample  was  offered  him,  but  he  declined  taking  S ukeAe*^ 

it,  saymg  that  he  had  seen  the  tares  on  plaintiff's  pre-  ^^^i^*^ 

mises,  and  that  he  had  no  immediate  use  for  them,  and  statute  of 

vaiids. 

therefore  requested  that  they  might  remain  there  until 
he  wanted  to  sow  them,  which  was  agreed  to.  The  ^^  *^4K 
plaintiff's'  nephew,  on  his  return  from  Bomford^  mea-  / 
sured  out  the  12  bushels  and  set  them  apart  in  the 
plaintiff's  granary,  and  orders  were  given  that  they 
should  be  delivered  to  defendant  when  he  should  call  for 
thenh  It  was  objected  at  the  trial,  that  there  being  no 
note  or  memorandum  in  writing,  this  contract  was  void 
by  the  statute  of  frauds.  The  learned  judge  reserved 
llie  point,  and  the  plaintiff  bad  a  verdict  with  liberty 

to 
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1820.        ^  ^^  defendant  to  move  to  enter  ^  a  nonsnit.     A  role 
■        nisi  havitfg  been  obtained  for  that  purpose  in  last 
a^dMif        Mkhadmas  tenpf 

MmyiU  fund  tnofbtd^  now  A»^&i  oanii^*  Thei^ 
wni  ft  sufficient  Hieliveiy  to  tftke  thii  'ba^  Mt  of  the 
statute  df  frauds.  By  di6  express  t^nkis  of  tlie  contract 
the  tatM  were  to  femain  ih  ttie  po&deteibn  o^  the  sellel^ 
ttU  the  buyer  sent  for  them,  ftnd  they  were  separated 
from  the  bulk  and  measured  out  immediately  after  the 
sale  by  the  neptfew  of  the  plaintiff,  inasmuch  as  the 
plaintiff  had  seen  the  tares  in  bulk,  and  ha4  bought  only 
IS  bushels,  an<^  directed  that  they  should  remain  in  the 
plaintiff's  ^possession  till  called  for,  he  must  be  taken  to 
have  given  an  implied  authority  to  the  plaintiff's 
nephew  as  his  agent  to  measure  .out  the  quantity, 
and  that  act  of  measuring  must  be  considered  as  an  act 
done  by  the  buyer :  and  consequently  as  an  acceptance 
on  his  part  There  was,  therefore^  a  constructive  de- 
livery, and  the  only  delivery  that  could  be  made  by  the 
seller  consistently  with  the  terms  of  his  contract  In 
Elmore  v.  Stone  (a),  the  purclpser  of  a  horse  from  a 
horse-dealer  desired  hin^  to  keep  the  horse  at  livery  for 
"^  -  -«  *  ^  hiip,  and  the  horse-dealer  removed  the  horse  from  his 
^  '  \  sale  stable  to  another,  and  that  was  holden  a  sufficient 
delivery  to  take  the  case  out  of  the  statute,  and  Heath  J. 
then  stated  that  if  goods  ordered  at  a  shop  to  be  left  till 
called  for  are  weighed  out  or  measured,  that  is  a  suf^ 
ficient  delivery.  In  Cii^n  v.  Jtogers  (6)»  which  was 
a  sale  of  a  stack  of  hay  on  the  spot  where  the  stack 

(a)  I  Tmni.  45$,  {b)  I  Sati,  199. 

Stood, 
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itood»  (bin  IfBi  no  aolitai  dvUtvryi  bbt  tbe  ftec  of  fth«        litOi 
v«lidM  hwiog  told  {Mtf^  of  it  to  ABDtkMf,  by  whoni) 
though  44»ilUt  the  fendM^*  i^probBtiom  k:  wai  idem 
awayp  Tie9  hdd  laffleidtal  M  wammt  ihi  jniy.  an  finding 
ft  deliVBiy  to  tfid  aooeptanlM  by  the  vtfndea 

Lames  Serjt.,  contra,  was  stopped  by  the  Court. 

AfifiMt  C.  J.  The  statute  of  frauds  is  one  of  the 
most  imporiant  and^beilefld^  &tiilute&  to  be  ibund  in 
thd  bboki.  One  of  iik  objects  was  to  require  written 
testimony  or  memorials  of  contracts  such  as  are  re- 
quired by  the  laws  of  most  countries.  The  words  of 
the  17th  s^tioA  are  these,  *^  no  contract  fi>r  the  sale  of 
any  goodi,  ^b:^  attd^!b«rchanaises,  for  the  ptke  cfW. 
sterling  br  upwards^  shall  be  allows  tb  be  good,  esteept 
the  buy«p  shall  accept  part  of  the  goods  so  isold,  and 
actually  f6C6ive  the  same  o)r  gite  Something  in  eafndit 
to  bind  tha  bargain^  of  in  part  of  payment^  or  that  M>me 
note  or  themorandum  in  writing  of  th«  said  bargain  be 
made  and  signed  by  the  parties  to  be  charged  with  such 
contract,  or  their  agents  thereunto  lawfolly  authorised.^ 
Now  in  this  case  there  haft  been  no  Rote  in  writing  of  the 
conttacf,'  and  there  haft  beeh  nothing  given  in  earnest 
or  in  part  payment.  Unlefts,  therefbfe,  the  buyer 
has  accepted  and'  ireceived  part  of  the  goods  so  sold, 
this  Case  is  within  the  statute,  and  no  action  can  be 
brought  on  the  \efhtl  contract  entered  into  between 
the  partteft.  Then  the  queltioh  is,  has  the  buyer 
accepted?  Now,  if  he  had  once  accepted,  he 
could  not  afterwards  make  any  objection,  even  if 
tt  turned  out  that  the  tares  did  not  correspond 
with  &e  sample.'  But  it  is  dear  that  he  had  a 
right  to  make  my  cA>jectiott  at  the  ttiac  when  they 

were 
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1 S20.  ^^^^  tendered  to  him  for  acceptance*  If  the  defendant 
in  this  case  had  gone  to  the  plaintiff's  granary  to  de- 
mand the  tares,  and,  upon  inspection,  had  discovered 
that  they  did  not  correspcmd  with  the  sample,  it  is  im- 
possible to  say  that  he  might  not  thai  have  made  the 
objection.  And  if  so,  it  is  clear  that  there  was  no  pre- 
vious acceptance  on  his  part  I,  therefore,  think  that 
this  case  comes  within  the  very  words  of  thi«  statute,  to 
which  we  ought  to  give  fiill  eflfect,  and  not  to  suffer 
its  beneficial  provisions  to  be  evaded  by  subtle 
distinctions. 

Bayuby  J.  I  am  of  the  same  opinion.  I  think  the 
safest  rule  to  follow  is  to  adhere  closely  to  the  words 
of  the  statute.  The  two  cases  cited  are  distinguishable 
firom  this ;  for,  in  Chaplin  v.  Sogers,  the  jury  thought  that 
there  was  sufficient  evidence  to  draw  the  conclusion  of 
an  actual  acceptance^  inasmuch  as  the  vendee  had  dealt 
with  the  hay  as  his  own.  In  Elmore  v.  Slonef  the  buyer 
directed  expense  to  be  incurred :  and  the  directing  of 
that  expense  was  considered  evidence  of  an  acceptance 
on  his  part.  That  case  goes  as  far  as  any  case  ought  to 
go,  and  I  think  we  ought  not  to  go  one  step  beyond  it. 
There  is  this  distinction  between  that  case  and  this, 
that  there  an  expense  was  incurred  on  account  and  by 
the  direction  of  the  buyer :  here  there  is  none.  But  I 
must  say,  however,  that  I  doubt  the  authority  of  that 
decision.  This  case  is  clearly  within  the  statute^  and 
the  rule  must  be  made  absolute. 

HoLROYD  J.  I  am  of  the  same  opinion^  In  this 
case  there  has  been  no  actual  receipt  of  any 
part  of  the  goodf  sold  within  the  u9U9l  mevmg  of 

the 
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the  tenn,  and  I  think  that  what  has  been  done  ought  1820, 
not  to  be  considered,  in  point  of  law,  as  an  acceptance.  ■' 
For,  supposing  that  it  was  made  part  of  the  contract  in  a^ma 
this  case,  that  theseUer  should  set  apart  and  measure  the 
thing  sold ;  that  woold  not  make  the  act  of  measuring 
amount  to  a  virtual  acceptance,  or  receipt  of  the  goods 
by  the  buyer.  For  if  they  were  measured  by  the  seller 
only,  that  would  not  prevent  the  buyer,  when  he 
inspected  them,  from  objecting  either  to  the  quan- 
tum or  quality  of  the  goods.  And  unless  it  would 
amount  to  that,  it  does  not  appear  to  me  to  be  an 
actual  acceptance  or  receipt  of  the  goods.  And  sup- 
posing it  not  to  be  part  of  the  contract,  but  that  direc- 
tions were  given  at  the  time  by  the  buyer  to  the  seller's 
agent  to  measure  the  goods  for  him,  that  would  not 
make  him  the  agent  of  the  buyer  so  far  as  to  make 
that  act  amount  to  an  acceptance  on  his  part  For  an 
authority  to  measure  the  goods  would  not  give  him 
authority  as  agent  to  accept.  The  buyer  might  after- 
wards object  that  the  articles  did  not  correspond  with 
the  terms  of  the  contract.  This  case  differs  from  that  of 
Elmore  v.  Stone;  for  there  it  was  agreed  between  the 
parties  that  the  horse  should  be  transferred  from  the 
sale  to  the  liverynstable,  and  an  expense  was  incurred 
by  the  purchaser  for  the  keep,  which  could  not  be 
unless  the  horse  was  supposed  to  have  come  into  his 
possession.  I  thuik,  therefore,  that  as  there  was  no 
acceptance  by  the  buyer,  this  case  falls  within  the 
words  of  the  statute,  and  that  the  rule  must  be  made 
absolute. 

Best  J.     I  am  of  the  same  opinion.     So  far  from 

being  disposed  to  restrain  the  provisions  of  this  statute, 

WouWl.  Z  I  should 
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18S0*       I  thould  be  inclined  to  extend  them.    In  thig  case,  I 

"-""^       think  that  the  plaintiff  is  prevented  from  recovering, 

ogamti        both  by  the  spirit  and  the  very  letter  of  the  act.    The 

^""''       spirit^  I  take  to  be  ihisy  that  a  contract  shall  not  be 

binding,  unless  there  be  some  act  done  which  directly 

shevs  an  acc^tanoe  on  his  part*    Now  there  is  no 

such  act  done  in  the  present  case,  and  I  think,  in  all 

cases,  it  is  better  to  adhere  to  the  words  of  the  statute^ 

unless  we  plainly  see  that  the  words  used  do  not  ex* 

press  the  meaning  of  the  legislature.     Here,  it  appears 

to  me  that  they  do  plainly  express  the  meaning  of 

the  l^slature^  and  that  this  case  is  within  the  very 

words  of  the  statute.  The  rule,  therefore,  must  be  made 

absolute. 

Rule  absdute  for  entering  a  nonsuit,  (a) 

(a)   See  Jsi^  t.  £miry,  4  if*  4^  S.  26S.      Jkwtmd»  V.  Comketf 

1  H.  Bl  20.    And  Sdu>.  N,  P.  SUU.  0/ Frauds. 


Uonday,  DoE,  on  the  Demise  of  Bingham  and  Others, 

January  £4tlu  , 

against  Cartwright. 

Where,  upon^  HPHIS  was  an  ejectment  tried  before  Richardson  J., 

the  letdng'of  A  .  *.         ,  o    nr         . 

pTemisestoa  at  the  last  assizes  for  the  county  01   Irorcester. 

monmdumof  The  bailiff  proved,   that  on  Zai^cfay,  1818,  he  agreed 

dS^up^^JS  *a^  *«  ^^  ill  question  should  be  let  to  the  defend- 

terms  of  which  ^^t,   and  that  he  should  slftn  an  agreement  with  a 

were  read  over  '  00 


andamented  to   surety,     A  memorandum  of  agreement  was  drawn  up : 

by  him,  and  it  " 

was  then  agreed   the  terms  werc  read  over  to  the  defendant,  and  he 

that  he  should, 

on  a  future  day, 

bring  a  surety  and  sign  the  agreement,  nci&er  of  which  he  ever  did:    Held*  diat  the 

menunandum  was  not  an  agreement,  but  a  mere  unaccepted  proposal,  and  that  the  tenns 

ot  the  letting,  tberefora^  might  be  profsd  by  parol  evidence. 

asMnt* 
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assented  to  them.    However,  he  never  signed  the  agree*        1890. 
ment,  or  brought  any  surety.     A  notice  to  quit  was  .. 

served  before  MidsummerSai/f  1818,  to  quit  at  the  ^goina 
Lady^mf  following,  tt  Was  objected,  that  the  terms 
of  the  tenancy,  the  time  at  which  it  was  to  com- 
mence and  end,  ought  to  be  proved  by  the  written 
memorandum,  drawn  up  by  the  witness,  and  assented 
to  by  the  defendant  The  learned  Judge  was  of  that 
opinion,  and  nonsuited  the  plaintiff;  but  reserved 
liberty  to  move  to  enter  a  verdict.  A  rule  nisi  having 
been  obtained  for  that  purpose  in  last  Mkhadmas 
temif 

W.  E.  Taunton  now  shewed  cause,  and  dted  Doe  v» 
Morris  (a),  and  contended,  that  the  written  memonm*- 
dum  was  the  best  evidence  of  the  terms  of  the  holding* 

Abbott  C*  J.  I  think,  that  in  tUs  caae,  there  never 
existed  any  written  agreement  between  the  parties. 
The  paper  referred  to  at  the  trial  woold  not  become  an 
agreemrat,  till  the  defendant  had  brought  a  surety  imd 
executed  it  It  contained  a  mere  proposal ;  and,  upon 
the  evidence,  it  appears  to  have  been  an  unaccepted 
proposal.  The  defendant  might  have  been  turned  out 
of  the  premises  without  any  notice  to  quit ;  and  there 
could,  therefore,  be  no  necessity  for  producing  this 
.memorandum. 

Rule  absolute. 

Puller  and  Campbell  were  in  support  of  the  rule. 

(a)  inSattt  fl97. 
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^am<<>9^    ^  FouRDRiNiER  ogoinst  Bradbury. 

Hi*  &et  of  ft  nPHIS  cause  was  tried  as  an  undefended  cause,  on 

CBoMbeiiigia  X 

Ae  written  list  the  last  day  of  the  London  sittings  after  Trinity 

•tNiiiPriiis,  ^              •^                    ,                      ^                         ^ 

Is  notice  to  tba  term*     It  appeared  upon  the  affidavits,  that  the  cause 

attorney  thai  it 

may  be  tried  at  bad  been  entered  as  a  cause  ready  for  trial  for  several 

coune of  Srn^  ^^7^   ^  *^®  ^^ts  put  up  on  the  outside  of  the  Court. 

few'fSwft*"  ^^    ^®  ^*y  ^^  ^^^  ^^^*    ^^®  special   jury  causes 

?"*^|^J^^J»"  having   been    disposed    of,  this  was    taken    (out    of 

in  that  lilt,  end  its  course)   as  an  undefended  cause.     The  defendant's 

wae  at  length 

tried  out  of  its  attorney  swore,  that  thirty  causes  then  stood  before  it 


i.«^J^i^  in  the  paper,  and,  that  he  always  meant  to  defend  the 

^moe^^  cause;  that  he  had  delivered  a  brief  to  counsel ;  and 

^Sn°^*die **"  ^*^  ^^  ^^^  morning  in  question,  he  was  present  at 

Court  granted  the  sitting  of  the  Court,  and  finding  several  special 

anewtrialonlT    ,  °  ©  r 

on  payment  of  jury  causes  appointed,  and  so  many  common  jury 
causes,  which,  in  their  regular  order,  must  have  been 
tried  before  this,  he  went  away,  and  returned  again  at 
two  o'clock,  when  he  found  that  this  cause  had  been 
tried. 

Gttmeif  and  F.  Pollock  contended,  that  there  should 
be  a  new  trial,  upon  payment  of  costs  only ;  inasmuch 
as  the  cause  had  been  entered  for  trial  for  so  many 
days,  in  the  written  paper  fixed  on  the  outside  of  the 
Court,  and  that  was  notice  to  the  defendant's  attorney 
that  it  might  be  tried  on  any  one  of  those  days. 

2>.  F.  Jones^  contr^    The  defendant  had  not  given 

the  plaintiff  any  reason  to  believe  that  be  did  not  mean 

to  defend  the  cause;  and  it  ought  not,  therefore^  to 

have 
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have  been  taken  out  of  its  regular  order.   If  the  modem        1 620. 
practice  of  posting  up  lists  for  the  day  had  never  been         ~ 
introduced,   it  could  not  have  been  contended  that  the      jtgmmi 
defendant  was  bound  to  be  ready  before  the  Court 
reached  the  cause  in  its  regular  order.    The  meaning 
of  that  list  was  merely  to  give  notice  that  such  causes 
may  be  tried  on  that  day,  and  to  release  from  attend- 
ance persons  engaged  in  causes  not  contained  in  thftt 
list 

Abbott  C.  J.  The  drcumstance  of  the  cause  being 
in  the  list  of  the  day,  is  sufficient  notice  that  it  may  be 
tried  in  the  course  of  the  day,  at  any  time^  or  in  any 
order  that  circumstances  might  render  most  convenient. 
It  is  not  expressly  stated  when  the  brief  was  delivered 
to  counsel,  or  when  the  subpoena  was  issued ;  and  it  is 
oonsistent  with  the  affidavit  thaH^(h  might  have  been 
done  after  the  cause  was  actually  tried.  As  it  is  not 
sworn  at  what  time  the  brief  was  delivered  to  counsel, 
and  as  the  defendant  was  bound  to  be  ready  at  any 
time  in  the  day  on  which  the  cause  mi^t  have  been 
called  on,  a  new  trial  can  only  be  granted  upon  the 
terms  of  paying  the  costs  of  the  former  triaL 

Rule  absolute^  on  payment  of  costs. 
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/^*^'34tft.  Sarah  Parton  against  Joseph  Williams, 
John  Phipps,  Benjamin  Gough,  and 
Richard  Cooper* 

td!!^^^  ^RESPASS  for  taking  plaintiff's  goods  and  chattels: 

^^l^l^to  Plea,  not  guilty.    At  the  trial  before  .BfcAar&on  J., 

^^^ISttih  ^    ^^  ^^  Salop  assizes,    the  material  question  of 

goods  of  B,  fact  was,  whether  the  property  seized,  which  was  the 

beUering  then 

to  beioDg  to  Stock  of  a  fium  at  JJMe  Wentock^  belonged  to  the 

^'wwentitM  phuntifl^  who  was  the  widow  of  a  former  lessee,  or  to 

S>?rfSr2it.  WaU^  Parian,  her  eldeit  son.    The  jury,  after  much 

%^ttl/thSrt  ccmtradictory  evidence^  found  a  verdict  for  the  plaintiff. 


It  appeared  that  WiUiam  Pariony  having  served  the 

against  him 

must  be  brought  office  of  overseer,  was  ISfL  in  afrear,  upon  the  balanoe 
"^      "^^     of  accounts.     The  two  firs^named  defendants,  WU- 


,^/y^fimn  Hams  md  Phipp^f  were  the  succeeding  overseers.    The 

Zy^J^  Jyl  goods  in  question  were  seized   in  Skptember,    1616, 

under  a  warrant  of  distress  issued  by  two  justices. 
The  defendant  Gaugh  was  constable  of  IMtle  JVenloek, 
and  the  defendant  Cocper  acted  in  aid  of  the  other 
three.  It  was  objected  at  the  trial,  that  the  action 
could  not  be  supported :  firsts  because  it  had  not  been 
brought  within  six  calendar  months  after  the  act 
committed ;  and  secondly,  because  there  had  not 
'  been  any  previous  demand  of  a  copy  of  the  warrant. 
The  learned  Judge  reserved  these  points ;  and  in  last 
Michaelmas  term,  a  rule  nisi  for  entering  a  nonsuit  was 
obtained  on  the  former  ground  only,  [the  Court  being 
clearly  of  opinion,  that  the  constable,  not  having  acted 
in  obedience  to  the  warrant,  which  directed  him  to 

take 
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take  the  goods  of  WUUam  Parton  only,  the  magistrate  1820. 

could  not  be  lesponsible^  and  therefore  there  was  no  

necessity  for  demanding  a  copy  of  the  warrant  4^^ 


JerviSf  W.  E*  Taunton^  and  PtMer^  now  shewed 
cause.  This  case  is  not  within  the  24  G«  2.  c.  44.  s.  8. ; 
for  the  constoblcy  here,  was  not  acting  in  obedience  to 
tba  warrant  of  aqy  magistrate.  By  section  6*  of  that 
statute,  no  action  is  to  be  brought  against  any  jusdc^ 
constabli^  headborough,  or  other  officer,  or  against  any 
person  or  persons  acting  by  his  order  and  in  his  aid, 
for  any  thing  done  in  obedience  to  any  wari*ant  under 
the  hand  or  seal  of  any  justice  of  the  peace,  until 
demand  hath  beeti  made  t^S  the  perusal  or  copy 
of  the  warrant,  &g.  ;  and  it  then  direct^  that  if  any 
action  shall  afterwards  be  brought  against  such,  con* 
stable,  without  making  the  justice  a  defkidant,  the 
constable  upon  producing  the  warrant  at  the  trialf 
shall  be  entitled  to  a  verdict,  notwithstanding  the 
defect  of  jurisdiction  in  the  justice;  and  that,  if  the 
action  be  brought  jointly  against  the  justice  and  the 
constable,  then,  on  proof  of  the  warrant,  the  jury  shall 
find  for  the  constable,  notwithstanding  the  defect  of 
jurisdiction.  The  8th  section  then  enacts,  that  no 
action  shall  be  brought  against  any  justice  of  the  peace 
for  any  thing  done  in  the  execution  of  his  office^  or 
against  any  constable,  headborough,  or  other  officer 
or  person  actir^  as  qfi>resaidf  unless  commenced  within 
six  calendar  months  after  the  act  committed.  Now, 
the  words  ^<  acting  as  aforesaid,''  refer  to  the  words  in 
the  former  section,  that  is^  ^*  acting  in  obedience  to 
the  warrant  of  a  magistrate ;"  and  those  words  must 
be  considered  as  incorporated  in  the  8th  section.  It 
Z  4 
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1820.        is  clear,  in  this  case,  that  the  defendants  did  not  act 
"""""        in  obedience  to  the  warrant  of  any  magistrate.     They 
against        are,  Consequently,  not  within  the  meaning  of  the  8th 
section ;  and  the  action  is  well  brought  after  a  lapse  of 
six  months.     Money  v.  Leach  (a),  BeU  v.  Oakley  (6),  and 
Milton  V.  Green  (c),  are  authorities  to  shew  that  con- 
stables and    other    officers   are  hot   entitled   to  the 
protection  of  the  statute,  unless  they  act  in  obedience 
to  the  warrant  of  a  magistrate.     It  is  true^  that  in  those 
cases,  the  question  arose  upon  the  6th  section  of  the 
statute ;  but  that  can  make  no  difierence,  for  the  8th 
section  was  intended  only  to  limit  the  time  of  bringing 
actions  against  officers  acting  under  the  circumstances 
mentioned  in  the  6th  section.      In  PosUethwaiie  v. 
Gibson  {d)f  the  question  arose  upon  the  8th  section; 
and  it  was  held,  that  a  constable  acting  without  any 
warrant  did  not  &U  within  it     Lord  Kenyon  expressly 
says,  that  the  statute  applied  to  cases  only  where  there 
has  been  a  warrant  granted  by  a  justice  of  the  peace, 
and  the  constable  has  acted  under  it. 

Pearson  and  Campbelly  contra,  were  stopped  by  the 
Court. 

Abbott  C.  J.  The  legislature  manifestly  had  very 
different  objects  in  view  in  the  6th  and  8th  sections 
of  the  statute  upon  which  the  present  question  arises. 
By  the  common  law,  an  officer  who  merely  executed 
the  warrant  of  a  magistrate,  was  answerable  for  the 
consequences,  if  the  magistrate  acted  without  authority. 
One  object,  therefore,  of  the  legislature  was  to  reUeve 
the  officer  from  that  inconvenience,  and  to  provide 

(o)  5  Burr.  1742.  (b)  2M,iS.  i$9. 
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that  if  he  acted  in  obedience  to  the  warrant  of  the  ma-         1820. 
gistrate,  he  should  be  protected.     That  was  the  object        — 
of  the  6th  section,  which  makes  it  necessary  to  demand         agahut 
a  copy  of  the  warrant  from  the  officer  before  he  can  be 
sued.    If  he  gives  that  copy,  although  the  party  may 
be  entitled  to  an  action  against  the  magistrate,  yet,  if 
he  joins  the  officer  in  it,  the  production  of  the  warrant 
will  be  a  protection  to  the  latter,  and  will  entitle  him 
to  a  verdict.     The  6th  section  is,  therefore^  obviously 
intended  to  protect  the   officer  in  those  cases  only 
where  the  justice  remains  liable.     And  it  is  necessary, 
in  order  to  bring  the  officer  within  it,  that  he  should 
act  most  strictly  in  obedience  to  his  warrant     And  in 
that  case  the  statute  gives  him  an  absolute  protection 
at  whatever  time  the  suit  may  be  brought  against  him. 
To  give  him  any  further  protection,  when  he  has  so 
acted,  does  appear  to  me  to  be  wholly  useless.     For  I 
cannot  understand  why  a  limitation  of  time  is  to  be 
imposed  upon  any  action  which  the  legislature  has  de- 
clared not  to  be  maintainable  at  alL     The  8th  section 
must,  therefore,  have  a  very  different  object  in  view. 
It  enacts  "  that  no  action  shall  be  brought  against  any 
justice  of  the  peace  for  any  thing  done  in  the  execution 
of  his  office,  or  against  any  constable,  headborough, 
or  other  officer  or  person,  acting  as  aforesaid,  unless 
within  six  calendar  months  after  the  act  committed." 
The  justice,  therefore,  is  protected  absolutely,  unless 
the  action  be  brought  within  that  period  of  time;  he 
has  the  benefit  of  that  statutable  limitation  for  what* 
ever  he  may  do  in  the  execution  of  his  office,  although 
he  may  do  something  not  authorised  by  law.     This 
provision,  therefore^  is  evidently  intended  for  the  be- 
nefit of  persons  ^ho  intend  to  f^t  right,  but  by  mistake 
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1820.  act  wrong.  TbeiecttOD  thm  proceeds  to  state,  **or 
against  any  constable,  beadborough,  or  other  officer  or 
person,  acting  as  aforesaid.*^  And  it  has  been  argued  that 
these  latter  words  imply  that  the  officer  must  be  acting 
in  obedience  to  the  warrant  to  be  entitled  to  the  pro- 
tection. But  I  am  of  opinion  that  they  are  to  be  taken 
as  equivalent  to  those  words  of  the  6th  section,  *^  acting 
by  his  order  and  in  his  aid/'  In  which  case  they  are 
coupled  with  the  antecedent  word  *^  person''  alone.  I 
hare  already  assigned  the  reasons  ^ich  induce  me  to 
think  that  this  provision  cannot  be  confined  to  cases 
within  the  protection  of  the  6th  section.  It  may,  perhaps, 
be  too  mudi  to  say  that  it  will  apply  in  all  cases  where 
the  officer  may  have  acted  in  what  he  may  have  supposed 
to  havfe  been  the  due  execution  of  his  duty.  It  is, 
however,  unnecessary  to  decide  that  point  here.  Nor 
is  it  necessary  to  pronounce  any  opinion  upon  the  case 
of  Pbstlelhwaite  v.  Gibson^  where  Lord  Kemfon  thought 
that  unless  the  officer  had  a  warrant,  he  was  not  pro- 
tected by  the  8th  section.  If  it  were  necessary  to  deter- 
mine whether  a  constable^  who  without  a  warrant  acts  in 
the  execution  of  his  office,  and  in  the  discharge  of  his 
ordinary  duty,  be  entitled  to  the  protection  of  this 
statute,  I  should  wish  for  further  time  to  consider  of 
it.  But  in  Postletkmaite  v.  Gibson  the  constable  was 
not  acting  in  the  execution  of  his  ordinary  duty ;  for  it 
is  no  part  of  that  duty  to  arrest  a  man  for  a  felony, 
upon  the  order  of  a  private  individual.  Any  person 
who  is  not  a  constable  may  equally  do  it ;  but  both  do 
it  at  their  peril.  If  it  turn  out  that  the  party  arrested 
has  committed  a  felony,  then  they  are  justified.  Here^ 
however,  the  constable  had  a  warrant,  directing  him  to 
take  the  goods  of  ffiUiam  Parton.    He  went  to  the 

house 
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hoQse  where  he  really  supposed  those  goods  were  to  be        iSfto. 

fonnd,  and  it  occupied  a  jury  a  very  considerable  time        

to  decide  whether  he  was  mistaken  or  not ;  he  meant,  agtdmt 
therefore,  to  obey  the  warrant;  and,  as  fiir  as  he  was 
concerned,  he  was  acting  bona  fide  in  obedience  to  it 
It  afterwards,  however,  turned  out  that  the  goods  be- 
longed to  the  plahitiff;  and,  therefore,  he  was  not 
obeying  the  ¥rarrant  of  the  justice  so  as  to  make  the 
justice  responsible.  As  I  consider,  however,  that  the 
8tfa  section  was  intended  to  give  a  benefit  in  addition 
to  that  given  by  the  6th  section,  it  appears  to  me 
that  this  case  falls  within  ft.  And  I  think^  also,  that  the 
officer,  as  far  as  regards  himself,  and  as  far  as  l*egards 
the  law  which  protected  him,  may  be  considered  as 
having  acted  bona  fide  in  obedience  to  the  warrant  which 
he  had  receiTed.  This  action  ought,  therefore,  to  have 
been  brought  within  the  period  of  six  months*  And  the 
rule  for  entering  a  nonsuit  must  be  made  absolute* 

Batlet  J.  When  a  constable  is  acting  bona  fide, 
and  with  an  honest  opinion  that  he  is  discharging  his 
duty,  and  that  he  is  acting  at  the  very  time  in  obe- 
di&noe  to  thie  warrant  of  a  magistrate,  I  am  of  opinion 
that  he  is  entitled  to  the  protection  of  the  8th  section 
of  the  statute.  The  6th  and  8th  sections  contain  pro- 
visions of  a  very  different  kind.  The  6th  section  was 
intended  to  give  a  protection  to  the  constable^  which  he 
'was  not  entitled  to  by  the  6th ;  and  the  Courti  there- 
fore, are  authorised  to  lay  out  of  their  consideration 
the  cases  o( Monej^r.  Leach^  and  MUion  v.  Qreen.  The 
6th  section  is  shortly  this :  if  the  act  done  be  in  obe- 
dience to  the  warrant,  it  is  identified  with  that  of  the 
justice^  and  he  alone  shall  be  responsible  ibr  it.    If  a 

copy 
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1880.         copy  of  the  warrant  is  given^  the  justice  may  be  made 

either  a  sole  defendant  or  a  co^efendant;  but  the  party 

agamtt  Can  Only  recover  against  the  justice.  Lnat  section  must 
of  necessity,  therefore^  be  confined  to  that  description 
of  cases  in  which  the  constable  acts  strictly  within  the 
limits  of  the  authority  communicated  to  him  by  the 
magistrate ;  in  which  case^  if  the  action  is  maintainable 
at  all,  it  is  maintainable  against  the  justice.  If  an 
officer,  therefore^  confines  himself  within  the  limits 
of  the  warrant,  he  has  an  efifectual  protection  under 
the  6th  section.  There  could  then  be  no  reason  for 
providing  that  an  action,  in  which  the  defendant  is  not 
liable  at  all,  shoidd  be  brought  within  a  limited  time. 
The  8th  section  was  intended  to  give  a  protection  to 
the  justice^  and  also  to  the  constable  and  officers  where 
they  or  any  of  them  have  acted  beyond  the  extent  of 
their  duty ;  and  it  provides  that  all  actions  shall  be 
brought  withiu  six  months,  in  order  that  the  matter 
shall  be  tried  promptly  after  the  transaction  has  oc- 
curred, and  when  the  circumstances  are  firesh  in  the 
recollection  of  witnesses.  The  words  of  that  section 
are,  *^  that  no  action  shall  be  brought  against  any 
justice  of  the  peace  for  any  thing  done  m  the  execution 
of  his  office."  Now  similar  words  are  used  in  the  first 
section  of  the  act,  which  provides  **  that  no  writ  shall 
be  sued  out  against  a  justice  for  any  thuig  done  by 
him  in  the  execution  of  his  office,  unless  notice  in 
writing  be  given.''  That  section  has  been  held  to 
extend  to  cases  where  the  justice  has  honestly  and  bona 
fide  supposed  that  he  was  acting  in  the  execution  of 
his  office,  but  has  in  ftct  exceeded  his  authority.  I 
remember  a  case  where  an  action  was  brought  against 
a  magistrate  who  hdd  )5e»ed  a  horse  and  cart,  on  the 

ground 
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groond  that  the  driver  was  riding  on  the  shafts  in  the  1820. 
king's  highway.  It  turned  out,  however,  that  the  cart  — — 
was  standing  still  at  the  time  he  was  on  the  shafts ;  and  a^amst 
the  Court  were  of  opinion  that  he  could  not  be  con-  wnuAMi, 
sidered  as  riding  on  the  shafts  within  the  meaning  of 
the  act  of  parliament.  An  action  was  then  brought 
against  the  magistrate,  but  no  previous  notice  was 
given,  and  the  Court  were  of  opinion  that  as  the  ma- 
gistrate bona  fide  believed  that  he  was  in  the  execution 
of  his  duty,  he  was  within  the  protection  of  the  first 
section ;  and  Welter  v.  Toke  (a)  is  an  authority  to  the 
same  e£Pect.  Inasmuch,  therefore^  as  the  same  words 
used  in  the  former  part  of  this  act  of  parliament  have 
been  held  to  give  to  a  magistrate  who  really  believed 
that  he  was  acting  in  the  execution  of  his  duty,  but  in 
fiu:t  was  acting  illegally,  the  protection  intended  by  the 
legislature,  they  must  have  the  same  meaning  in  this 
section.  And  if  the  justice  be  protected,  the  Ic^^isla* 
ture  must  have  intended  to  give  equal  protection  to  the 
constable  and  officers;  for  it  is  but  just  that  where  any 
injury  is  said  to  be  committed  by  a  person  upon  whom 
the  law  casts  a  burdensome ,  office  that  he  should  be 
called  upon  to  answer  for  it  within  a  reasonable  time. 
In  PosOeikooaUe  v.  Gibson  the  opinion  intimated  by  Lord 
Kenjfon  does  not  go  to  an  extent  materially  to  benefit 
the  plaintifi^  in  this  case.  All  that  Lord  Kenyan  could 
be  understood  to  have  said  is  this,  that  inasmuch  as 
the  defendant  had  not  a  warrant,  and  as  he  was  not 
acting  on  his  own  view,  he  was  not  acting  in  his  cha- 
racter of  a  constable ;  and,  therefore,  was  not  entitled 
to  the  protection  of  the  8th  section  of  the  act.     That 

(a)  9  Baa,  564. 
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1820.  also  was  a  mere  nisi  prius  dedaioni  and  the  plaintiff 
Was  ultimately  nonsuited ;  so  that  there  was  no  oppoi^ 
tunity  of  bringing  the  question  before  the  Court*  For 
these  reasons^  it  appears  to  me  that  the  officer  is  en- 
titled to  the  protection  of  this  section  of  the  statute^ 
provided  he  acts  bona  fide  in  his  character  of  officer, 
and  under  a  belief  that  he  is  discharging  the  duty  with 
which  he  is  invested;  and  I,  therefore^  think  that  this 
rule  must  be  made  absolute. 

HoLROTD  J.     The  words  of  the  8th  section  ought 
not)  as  it  appears  to  me^  to  receive  the  construction 
which  has  rightly  been  given  to  the  6th  section  |  because 
there  are  words  in  the  section  upon  which  that  confined 
construGtion  depends  which  are  not  to  be  found  in  the 
8th.    The  Words  of  the  latter  section  are  gaieral  with 
respect  to  all  actions  brought  against  constables^  head-« 
boroughs,  other  officers,  and  persons  acting  as  afore« 
said ;  that  is  to  say,  persons  acting  in  their  aid  :  for 
that  is  the  construction  which  I  give  to  those  words. 
The  actions,  therefore^  are  not  confined  to  actions  for 
things  done  in  obedience  to  a  warrant  |  for  the  words 
do  not  specify  for  what  they  shall  be  brought,  but 
only  that  no  action  shall  be  brought  against  the  oon<« 
stable,  unless  commenced  within  six  calendar  months* 
That  part  of    the  clause,  indeed,  which  relates  to 
actions  against  justices,  does  specify  for  what  the  action 
shall  be  brought,  viz.  for  any  thing  done  by  them  in 
the  executicm  of  their  office;  but  it  does  not  go  on  to 
say  that  the  act  done  by  the  constable  must  be  an  act 
done  by  him  in  the  execution  of  his  office,  or  in  obe- 
dience to  a  warrant.     It  is  true  that  the  words  used 
jnaj  be  narrowed  by  the  general  intent  of  the  statute. 

But, 
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Boty  unlesi  that  general  intetit  be  quite  manifest^  we  1820. 
cannot  construe  them  as  if  the  wordi  <<  in  obedience  to  — — > 
the  warranV'  &o.  had  been  inserted*  Now,  consider^  afsntna 
ing  the  6th  section  with  refiirenoe  to  the  law  a«  it  stood 
previously  to  the  passing  of  thia  act)  it  is  dear  that  it 
could  not  be  the  intention  of  the  legislature  to  confine 
the  protection  of  the  8th  to  those  cases  only  where  the 
officer  acted  strictly  in  obedience  to  his  warrant.  At 
common  law^  public  oflScers  were  bound  to  execute  a 
magistrate's  warranty  provided  it  was  within  the  ma« 
gistrate's  jurisdiction^  and  he  had  authority  to  grant  it 
in  the  form  in  which  it  was  granted.  Nice  questions^ 
however,  sometimes  arose  upon  the  validity  of  the  war- 
rants, and  upon  the  particular  form  of  words  in  which 
they  were  framed.  When  the  magistrate  had  no 
authority  to  grant  a  warrant  in  the  particular  form  in 
which  it  was  granted,  it  was  hard  upon  the  offlceir  that 
he  should  be  answerable  in  damages,  when  the  wah-ant 
did  not  give  him  a  legal  authority.  This  statute^  there- 
fbre,  provided  that  the  remedy  in  such  a  case  should 
be  against  the  magistrate  only.  The  6th  section  did 
not  mean  to  take  away  from  any  p^son  injured  by  an 
unlawful  warrant  the  remedy  for  that  injury,  but 
merely  exempts  the  officer  from  responsibility,  if  he 
acts  in  obedience  to  the  warrant.  But  the  magistrate 
never  was  responsible  for  the  mistake  ot  the  offieer, 
when  he  went  beyond  the  authority  given  by  the  war** 
rant«  This  reasoning,  however,  does  not  apply  to  the 
8tb  section ;  for  that  section  manifestly  applies  to  the 
case  of  a  magistrate  where  he  would  be  liable  for  what 
he  had  done^  and  yet  the  action  against  him  must  be 
brought  within  six  months.  The  same  reason  seems 
to  apply  to  the  case  of  an  officer  who  is  acting  in  exe« 
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1820.  cation  of  his  warrant,  though  not  in  strict  obedience 
*"^^  to  it  The  intention  of  the  legislature  must  have  been, 
agamtt  that  both  the  constable  and  the  justice  of  the  peace 
should  be  in  the  same  situation  with  respect  to  the 
time  in  which  such  actions  should  be  brought  against 
them. 

Best  J.  I  think  that  the  present  defendant  is 
entitled  to  the  protection  given  by  the  8th  section  of 
the  statute.  It  is  entitled,  <*  An  act  for  the  rendering 
justices  more  safe  in  the  execution  of  their  office,  and 
for  indemnifying  constables  and  others  acting  in 
obedience  to  their  warrants;"  and  then  the  preamble 
proceeds  to  state  what  sort  of  protection  shall  be  ex- 
tended to  them.  It  draws  the  line  between  those  cases 
where  they  have  wantonly  exceeded  their  authority, 
and  others  where  they  have  done  so  without  intending 
it.  It  pves  a  different  sort  of  protection  to  magistrates 
from  that  which  it  does  to  officers :  the  former  are  to 
have  notice  given  them,  in  order  that  if  they  have 
erred  they  may  tender  amends.  Constables,  however, 
are  not  bound  to  act,  except  mider  the  authority  of  a 
magistrate,  unless  the  peace  be  broken  in  their  view. 
The  nature  of  their  duty  being  di£Perent  from  that  of  a 
magistrate,  this  act  of  parliament  was  intended  to  give 
them  complete  protection.  Now,  when  a  constable 
acts  strictly  in  obedience  to  the  warrant,  he  is  com- 
pletely protected  by  the  6th  section ;  but  as  it  is  fit 
that  he  should  also,  in  cases  where  he  acts  honk  fide 
but  not  strictly  according  to  his  warrant,  b^  protected 
like  the  magistrate  who  acts  bonk  fide  but  beyond  the 
extent  of  his  jurisdiction,  the  8th  section  extends  that 
protection  to  him.    If  that  were  not  so»  the  magistrate 

would 
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would  be  protected,  whilst  the  more  ignonuit  constable^  183a 
acting  under  a  mistake  would  have  do  protection  at 
all.  The  words  <<  acting  as  aforesaid,"  in  the  8th 
section,  refer  only  to  the  word  ^^  person,''  immediately 
preceding  and  are  equivalent  to  the  words  <<  acting  in 
aid  or  in  assistance  to  the  constable''  and  not  to  the 
words  <<  for  any  thing  done  in  obedience  to  any 
warrant."  The  case  of  Posflethwaite  v.  Gibtonf  decided 
by  Lord  Kemfcn^  has  been  referred  to.  No  man  can 
entertain  a  higher  respect  for  the  memory  of  that 
noble  and  learned  Judge  than  I  do ;  but  nisi  priua 
decisions^  coming  even  from  him,  unless  they  have 
been  acted  upon  by  succeeding  Judges  sitdng  in  bank, 
are  entitled  to  very  little  consideration.  It  seems  to 
me^  therefore^  that  this  rule  should  be  made  absolutew 

Rule  absolute. 


Hunt  against  Amdb£W8.  XtS^'«4th. 

T\£BT  for  a  penalty,  for  using  a  gun  to  kill  game^  inanacdoD 

without  bemg  qualified.     Plea,  not  guilty.  At  the  keeper  Ibr  a 

trial  before  iZM:^r&on  J.,  at  the  last  Summer  assizes  u^  a  gun  to 

for    the    county    of    Worcester^   the  ofience  laid    in  ^^g^S^ 

the  declaration  was  proved  to  haiFe  been  committed  by  ^J^^J^ 

the  defendant,  in    the  manor  of  BcrdesUvj  in  that  to  the  manor » 

admiirihle,  for 

county.    The  defence  was,  that  the  defendant  acted   the  poipow  of 
under  a  deputation  from  Mn  Geastj  who  claimed  to  be  czStoice  of  a 

ooloiiiBble  title 
intheperM>n 
under  whom  the  defendant  claims  to  act  Entries  in  tbe  books  of  the  dark  of  the  peace 
of  deputations  fonnerly  grsnted  to  game-keepcn  by  the  real  owner  of  tbe  manor*  are  also 
evidence  to  shew  that  manerial  rights  were  publicly  exercised  by  him,  and  thai  the  penon 
whose  title  was  set  up  by  defen^mt,  knew  that  he  had  not  any  tiUe  whattrw. 

VouUL  A  a  lord  " 
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I  MO.  lord  of  the  Ihaiior  of  Bord^ty;  and,  to  shew  tbat 
-'"''^  ChM  hftd  a  colourable  title,  the  defendant  gate  in  evi** 
agttfna  dence  a  deed  of  bargain  and  sale,  dated  the  l^t  Maj/^ 
Airbuiri.  ^^^^  Whereby,  after  reeitlrtg  an  indenture  of  bargain 
and  sale)  InroHedlh  180S,  to  make  a  tenant  to  the 
praecipe,  for  the  purpose  of  suflferitig  a  common  re- 
covery^  and  a  eoftnnion  recovery  suffered  accordingly  of 
the  heredltainenti»  thereinafter  mentioned.  Lord  fbtey, 
Ibf  a  eertain  consideration  therein  mentioned,  con- 
Teyed  to  QefBts^  and  bis  heirs,  all  that  manor  or  reputed 
manor  oif  lordship  of  Bordnktfy  otherwise  Bon^deifj 
wiA  the  rights,  royalties,  prlrileges^  and  appurtetoahces 
thereto  belongings,  Ih  the  county  of  tVortester ;  and  all 
that  park  called  BbrAs^  Park^  and  divers  paiTcels  of 
lands  deseribed  to  be  parcel  of  the  possessions  of  the 
lata  diasolved  knonastery  of  Bordesley^  and  severed  from 
the  rest  of  the  possessions  thereof,  by  a  conveyance  made 
by  Lord  Windsor  to  Thomas  Foley ^  together  with  all  deeds 
relating  to  the  premises  conveyed,  and  copies  of  all  deeds 
relating  to  those  and  other  premises.  It  was  further 
proved,  that  Geasty  in  1806,  granted  a  deputation,  in 
which  he  was  described  as  lord  of  the  biaUor  of  Bor^ 
desleify  to  a  person  of  the  name  of  Jlf<x?r,  who  acted  as 
his  gamekeeper,  and  that,  afterwards,  he  granted  a 
similar  deputation  to  the  defendant,  under  which  he 
claimed  to  act  at  the  time  of  the  committing  of  the 
alleged  offence.  These  deputations  were  inroUed  with 
the  clerk  of  the  peace,  and  certificates  granted  thereon. 
Xt  was  also  proved,  that  two  courts  had  been  held  by 
Mr.  Geastj  one  of  which  was  in  1816,  and  that  he  and 
Lord  Foley  had  also  cut  down  timber  o»  tha  wastes  of 
the  manor»  and  that  Geast  bad  impounded  sheep  tresp 
piCssing  on  the  wastes  or  free-boards,  (which  were  little 
filips  of  lands  qxk  the  sides  of  lanesy)  the  A^I^i^g 
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land   to  which)  in  iome   instenoes,    <ffi  both  Mm 
of  the  road,   were  ooeopied  by  GeM  hiiiiBe%   aid 
in  others,  by  his  tenants.     Upon  this  eHdenoc^  die 
defendant  contended)   at  the  trials   that  it  was  m$t 
competent  to  the  pUdntiflP  to  gi?e  other  evMenoe  m 
reply,  in  order  to  shew,  that  the  real  tide  to  the  manor 
was  not  in  Mr.  Geast :  the  learned  jndge  orer^vled  that 
objection ;  and  the  following  evidence  was  given  on  the 
part  of  the  plaintiff.     First,  a  grant  by  King  Henty  S^ 
dated  27th  Aprils  1543,  io  Jndrm^  then  Lord  lf%ubar, 
his  heirs  and  assigns,  of  the  site  of  the  late  ONMastcry  of 
BordesUy^  in  the  county  of  JVbnefSlrf ,  and  atso  all  those 
our  lordships  and  manors  of  Bordedey  and  TariMgf 
and  diYers  others,  with  all  rights,  8tc  thereto  beknging. 
A  deed  was  then  produced,  dated  IWrmtf^,   1655, 
whereby  Thomai  Loid  Windsot  conveyed  to  Thomas 
FoUy  all  that  park,  with  the  appartenanoes  called  Beif^ 
didey^  (all  whidi  park,  &c.,  were  parcel  of  the  pos- 
sessions ^of  the  dissolved  monastery  of  Bordedey,  and 
were  divided  and  separated  from  the  rmdne  of  Ae  said 
lands,  parcel  of  the  possessions  of  the  said  dissolved 
monastery)  by  a  river,  and  did  all  of  them  lie  on  the 
east  side  thereof,}  together  with  all  messnages,  &c.» 
mines,  quarries,  &c,  free-boards,  liberty  of  paik,  free- 
warren,  &c»,  and  all  deeds,  &c,  relating  thereto.  There 
were,  however,  excepted  (amongst  other  things)  to  Lord 
TFindsar,  his  heirs  and  assigns,  from  this  conveyance^  all 
franchises  of  waifs,  estrm/s^  felons'  goods,  deodands,  and 
eottft-leet,  by  grant  or  prescription  used,  exercised,  or 
of  right  belonging  to  the  lords  of  the  manor  of  Bar^ 
dalejf  or  Tardebig^  fi>r  the  time  being.    A  marriage- 
settlement  of  the  1st  and  td  of  September^  165G,  of 
the  then  Lord  Windsor^  conv^ng  the  manor  of  Bat'^ 
jjoitgr  to  tiorteesi  ^.^  and  between  Aat  period  to  the 
A  ^  ^  preieQ^ 
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1B3D.        piesentf  several  settlements  belongbg  to  the  fiunily  of  the 
Earl  of  PUfmouth,  who  was  the  heir  of  Lord  Windsor^ 
were  produced.;  in  all  of  which  the  manor  of  Bardesletf 
was  mentioned.     The  deputy-clerk  of  the  peace  for  the 
county  of  Worcester  produced  books,  which  he  stated  to 
have  received  from  his  predecessor  in  office,  as  enrol- 
ment books  of  the  deputations  in  his  office,  which  went 
back  as  &r  as  the  year  1734.     From  them  it  appeared, 
that  the  Plymouth  fiunily  had  granted  deputations  to 
di£Ssrent  persons^  as  their  game-keepers  of  the  manor 
of  Bordedeyj  in   1752,  1759, 1774,  and  1801.     This 
evidence  was  objected  to  by  the  defendant's  counsel,  on 
the  ground  that  the  original  deputations  ought  to  have 
been  produced,  or  that  notice  ought  to  have  been  given . 
to  the  defendants  to  produce  the  originals;  but  the 
learned  Judge  over-ruled  this  objection,  and  finally  di- 
rected the  jury  to  say,  whether  the  defendant  had 
proved  a  &ir  and  colourable  title  to  the  manor  in  Mr. 
Geasty  or  whether  the  claim  set  up  by  him  was  without 
any&ir  or  colourable  title,  and  introduced,  for  the  first 
time,  into  the  conveyance  made  to  him  in  1806.     The 
jury  found  a  verdict  for  the  plaintiffi     A  rule  nisi  for  a 
new  trial  having  been  obtained  in  last  term,  on  the  ob- 
jections taken  at  the  trial, 

JeroiSj  Peake^  and  PuUer^  were  to  have  shewn  causey 
but  the  Court  called  upon 

Scarlett  and  Campbell^  in  support  of  the  rule  The  de- 
fendant clearly  made  out  a  colourable  title  in  Mr.  Geast^ 
as  lord  of  the  manor  of  Bordeslej/^  by  proving  the  con- 
veyance of  the  manor  to  him  in  1 806 ;  the  felling  of  tim- 
ber, and  the  impounding,  by  him,  of  sheep  trespassing 
upon  the  wastes ;  his  holding  courts;  the  appointment  of 

a  game- 
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a  game-keeper  by  him  immediately  after  the  purchase;  ISSQ. 
the  Heputation  to  the  defendant  in  1810,  and  his  having '  — — — 
acted  under  it,  without  interruption,  for  eight  years.  agabiu 
Supposing  Mr.  Geast  to  have  title  deeds  of  an  earlier 
date,  indisputably  establishing  his  right  to  the  manor^ 
it  could  not  be  expected  that  the  defendant  should  be 
able  to  produce  them.  He  had  shewn  that  he  had 
reasonable  ground  to  believe  that  Mr.  Geast  was  lord 
of  the  manor,  and  therefore  he  could  not  be  guilty  of  a 
crime  in  acting  as  his  game-keeper.  In  answer  to  this- 
colourable  title,  the  learned  Judge  ought  not  to  have 
admitted  the  grant  of  Henry  8^  and  the  conveyance 
from  Lord  Windsor  to  Mr.  Foley^  in  1656.  This  was 
no  answer  to  the  colourable  title  which  had  been  set 
up,  but  brou^t  the  real  title  into  issue.  The  pliunti£^ 
in  reply,  might  have  disproved  the  deed  of  1806,  or 
contradicted  the  testimony  of  any  of  the  witnesses  called 
for  the  defendant ;  but  to  admit  Lord  Pb/mautK%  earlier 
title  deeds,  was  to  try  the  right  to  the  manor.  If 
PIthese  were  admitted,  it  became  necessary  that  all  Mr^i. 
Geasfs  should  be  produced ;  and  thus  to  have  an  in- 
spection of  the  title  deeds,  by  which  any  gentleman 
elaims  to  be  lord  of  a  manor,  it  will  only  be  necessary 
to  bring  an  action  against  his  game-keeper.  Hankms 
▼.  Bailey,  and  Bbmt  v.  Grimes  (a),  are  authorities  to 
shew  that  the  title  to  the  manor  cannot  be  tried  in  snch 
an  action  as  this.  Besides,  the  entries  in  the  book  of 
the  clerk  of  the  peace  for  the  county  of  Worcester^  of 
deputations  alleged  to  have  been  granted  by  the  JR^ 
mouth  family,  for  the  manor  of  Bordedeyj  were  not  ad- 
mbsible,  without  evidence  either  that  the  deputations 
had  existed  and  were  lost,  oV  that  the  persons  named 
as  game-keepers  had  acted  under  them, 

(a)  4T.E.6S1.  notoi 
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IMOf  Abbott  C  J.    I  am  of  opinion,  that,  in  this  caJSCi 

there  ought  not  to  be  any  new  trial.  The  ob- 
jection is  not  to  the  mo4e  in  which  the  learned  judge 
left  the  question  to  the  jury,  but  to  the  admissibility  of 
the  evidence  produced  at  the  trial  on  the  part  of  the 
plaintiff.  The  action  was  brought  for  a  penalty  for 
kiUing  gainiab  without  having  the  qualification  required 
by  lnw.  The  statute  of  the  22  &  23  Car.  2.  c.  25,  ^  2. 
does  not  authorize  the  lord  of  a  manor  to  i^poiut  a 
game-keeper  to  kill  game^  but  merely  to  setae  guns,  &c. 
Under  that  statttte^  therefore^  a  game^-keeper  would  be 
liable  to  a  penalty  for  killing  game  because  he  was 
not  qualified.  The  5  Anns^  c.  14<,  which  is  made 
perpetual  by  the  9  Jbrne^  c.  35^  enables  the  lord  or 
lady  of  a  manor  to  empower  a  game*keeper  to  kill 
game  fiir  his  or  her  use»  Under  that  act,  therefore^ 
the  appoiotm^t  must  be  made  by  the  lord  or  lady  of 
a  manor.  It  has  been  held,  however,  that  in  an  action 
brought  to  recover  a  penalty,  it  is  sufficient  for  the  de* 
fendant  to  shew,  that  he  was  acting  under  the  appoint^ 
ment  of  a  person  who  has  a  reasonable  ground  of  title 
to  the  m^ofy  for  that  is  what  I  understand  by  the 
words  colourable  title.  It  has  been  contended,  in  this 
case^  that  it  is  sdficient  that  the  game-keeper  bona  fide 
believes  that  he  la  acting  mider  the  authority  of  a  peiv 
son  who  has  a  sufficient  tiUe.  In  Cakr^i  ▼•  -Gibbs  («), 
however,  this  Court  were  of  opinion,  iJmX  that  was  not 
sufficient,  but  that  the  true  question,  in  such  a  case^  was 
not  whether  the  gamo-keeper  acted  txmi  fide,  but  who* 
ther  the  person,  under  whoie  deputation  he  acted,  had 
any  oolouraUe  title  to  the  manor  or  not.  The  exemption 
of  the  defaidant  was  held  to  dq)end  on  the  ooburabk 

(a)  4  7.J{.S81. 

title 
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title  ef  tba  p^noa  uod^r  wboso  wtbori^  hp  ftotedt  and        1810. 
tkat  i»  kfis  at  vAriaoce  with  the  general  rule  of  law,  that 
a  peraon  deriviag  n  title  from  aootber  iliaJl  not  be  in 
a  better  futuatioa  than  tbe''perfK>n  under  whom  be  de- 
rives it.    Taking  that,  therefore^  to  b^  the  true  prin^ 
ciple  upon  which  the  Court  is  bound  to  act  on  such  a 
cape,  ihe  first  question  ia»  whether  the  defendant  made 
out,  in  evidenqeb  any  colourable  title  in  Mr.  (?0MI, 
Now  it  appeared  that  in  1806  he  bad  purehased  a 
considerable  estiUe  of  Lord  JFb^s  the  coqveyanoe  of 
which  recited  a  prior  conveyance  in  1809,  which  was 
not  producedf    Upon  that  occasion,  Mr.  Geast  must 
either  have  taken  the  original  title  deeds,  or  at  least 
copies  of  them,  and  yet  none  of  the^  are  produced. 
The  only  evidence  of  a  right  in  him  to  the  manor  of 
BoriUMley^  is,  that  from  1806,  he  has  exercised  certain 
rights  as  lord  of  the  manor.    Now  the  only  fact  which, 
in  my  judgment,  in  any  degree  goes  to  shew  that  he 
has  any  colourable  title  to  the  manor,  is  the  appoint- 
ment, by  him,  of  two  game-keepers;  for  the  act  of 
felling  timber  does  not  prove  that  he  has  any  right  to 
the  manor,  for  the  right  to  lell  tunber  on  the  waste 
lands,  or  free-boards,  belongs  to  the  owner  of  the  soil ; 
and  one  man  may  have  the  waste  land,  and  another 
may  have  the  manor.    The  impounding  of  the  sheep 
was  for  trespasses  committed  on  nan'ow  pieces  of  land, 
the  fields  adjoining  to  which  were  both  owned  and  oc- 
cupied by  Geast ;  that,  therefor^  was  not  in  the  exr 
ercise  of  any  manerial  right.   In  some  instances^  indeed, 
the  land  was  in  the  possession  of  his  tenants,  to  whom, 
at  the  tim^  the  power  of  distress  belonged.    The  &ct 
of  Mr.  Geast  having  held  two  courts,  one  in  1806, 
and  one  at  an  earlier  period,  seems  to  me  m  (tttempt 
to  make  evidence  of  a  colouri^ble  titlei  fi>r  a  pourt  is  a 
A  a  4  matter 
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1820.        matter  of  distiiict  grant,  and  does  nof  necessarily  be- 
long to  a  manor.    Now  this  was  the  whole  evidence  to 
shew  that  Qeast  had  a  colourable  title  to  the  manon  It 
was  not  shewn  that  Lord  FoUy^  or  his  ancestors,  had 
made  any  deputations  before  1806;  and  if  they  had 
not,  the  deputations  made  by  Geast  would  not  give  him 
even  a  colourable  title.     It  seems  to  me^  that  the  de- 
fendant did  not  make  out  any  colourable  title  in  Geast* 
Admitting^  however,  that  the  evidence  given  on  the 
part  of  the  defendant  raised  a  presumption  that  Gecut 
had  a  colourable  title,  and  that  he  had  exercised  manerial 
rights,  I  am  of  opinion,  that  it  was  competent  to  the 
plaintiflP  to  shew,  by  other  evidence^  that  before  1806 
the    practice  had  been  wholly  different;     that    the 
family  fix>m  whom  Lord  Fda/n  ancestors  purchased, 
had,  notwithstanding  the  conveyance  to  him,  claimed 
the  manor,  and  recorded  their  claim  in  Lord  Fde^s 
deeds ;  that  thqr  had  exerdsed  manerial  rights,  by  ap- 
pointing game-keepers,  who  had  shot  over  the  manor, 
and  exercised  the  very  right  in  question.  It  was  further 
objected,  that  the  entries  in  the  enrolment-book,  of  de- 
putations to  persons  who  were  not  proved  to  have  acted, 
and  whose  deputations  were  not  produced,  were  not 
admissible  evidence.  I  think,  however,  that  those  entries 
were  evidence  for  the  specific  purpose  for  which  they 
were  produced,  viz.  to  shew  that  Mr.  Geast  had  not  any 
reasonable  ground  for  considering  himself  lord  of  the 
manor.     For  the  proof  of  the  fact,  that  there  existed 
public  documents  in  his  own  county,  to  which  he  might 
have  had  access,  and  by  which  he  would  have  been  in- 
formed, that  the  family  from  whom  Lord  JFofe^had  pur- 
chased, had  always  continued  to  exerdse  the  right  of 
appointing  game-keepers,  as  lords  of  the  manor  of  Bor^ 
dedeify  would^  at  least,  be  evidence  to  go  to  the  jury,  that 

Q^ast 
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Gea^  knew  that  he  had  no  title  whatever  to  it.    The        1820. 
question,  aa  to  whether  a  person  has  a  reasonable         ■ 
ground  for  believing  that  he  has  a  title^  must  depend        tfg^ 
upon  the  means  of  knowledge  within  his  power,  as  to      -A^irowwi* 
the  actual  title;  and  the  object  of  this  evidence  was,  at 
least,  to  shew,  that  by  using  common  diligence^  he 
might  have  learnt,  from  these  documents,  that  manerial 
rights  had  been  openly  exercised  by  others,  and  that  he 
had  no  ground  of  claim  whatever.    For  these  reasons,  it 
seems  to  me,  that  the  evidence  was  properly  received, 
properly  left  to  the  jury,  and  that  the  jury  have  drawn 
a  right  conclusion. 

Batley  J.  I  think  that  all  the  evidence  was  properly 
received.     It  having  been  proved,  that  the  defendant 
had  used  a  gun  for  the  purpose  of  killing  game^  the 
plaintiff  was  entitled  to  a  verdict,  unless  the  defendant 
sliewed  that  he  was  game-keeper  to  the  lord  or  lady  of 
a  manor,  or  some  royalty.     It  is  sufficient,  however, 
for  him,  in  this  penal  action,  to  shew,  that  be  acted 
under  the  authority  of  a  person  who  had  a  colourable 
title.     Upon    the  evidence  given  by  the   defendant, 
I  think,  for  the  reasons  given  by  my  Lord,  that  he 
did  not  make  out  that  Mr.  Geast  had  a  colourable 
tide*     Assuming,  however,  that  there  was  evidence 
to  go  to  a  jury,  of  a  colourable  title,  I  think  that  the 
evidence  given  in  reply  was  admissible.     The  first  ob« 
jection  is,  that  evidence  of  the  real  title  is  not  to  be  ^«- 
mitted  at  all ;  but  I  think  it  is  admissible  to  rebut  the 
presumption  of  colourable  title.     The  proving  of  the 
grant,  in  this  case,  to  another  person,  and  the  exercise  of 
a  right  by  that  person,  has  a  tendency  to  shew  that  the 
party  claiming  to  exercise  a  right,  ought  to  have  known, 
wd  must  have  known,  that  he  had  no  title  whatever.  X 

think, 


Hum 
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ISSa  think,  thefefore,  that  ^Idence  ^  aa  actual  titl«  is  »d» 
miisiblei  for  the  purpose  of  r^pudiatbg  a  colourable 
titles  and  of  shewing  that  the  party  olaimiQg  that  co- 
lourable title  must  have  known  that  be  bad  no  title 
whatever.  The  proof  of  the  actual  titles  indeedt  is  no 
answer  in  such  an  action  as  this,  if  a  colourable  title 
remain  proved  in  the  defendant;  but  it  is  admissible 
for  the  reason  I  have  stated.  I  think,  also,  that  the 
entries  of  the  deputations  by  the  clerk  of  the  police 
were  evidence  to  shew,  that  from  time  [to  time  persons 
claiming  adversely  to  the  title  under  which  Mr.  Ge^ft 
claimed,  had  exercised  the  right  of  appointing  gamep 
keepers,  by  applying  to  the  clerk  of  the  peace  to  get 
certificates  for  persons  whom  they  appointed.  It  seems 
to  me  chat  these  entries  are  evidence,  because  it  is  the 
duty  of  a  clerk  of  the  peace  to  register  deputations,  in 
reference  to  which  such  applications  are  madej  and 
such  register  is  a  public  doeum^t  which  may  be  re* 
soiled  to,  far  the  purpose  of  shewing  by  whom  these 
applications  were  made.  I  think,  therefore^  thut  this 
rule  should  be  discharged* 

HoLROTD  J.  I  am  of  the  same  opinion«  that  this 
verdict  was  right,  and  that  the  evidence  was  properly 
received.  For  the  reasons  already  stated,  I  think  that 
the  defendant  did  not  make  out,  in  evidence,  a  colour- 
able title  in  Mr.  QeaH.  I  think,  also,  that  the  evidence 
given  in  reply  was  admissible,  for  the  purpose  of  doing 
away  «iy  presumption  of  a  colourable  title  arising  from 
the  acts  which  had  been  proved  on  the  part  of  the  de- 
fendant The  tendency  of  that  evidence  was  to  shew, 
that  it  was  within  the  knowledge  of  Geastf  that  he  bad 
no  right  to  exercise  manerial  rights,  and|  therefore,  to 
disprove  the  mioimbki  title  iilicgithw<  For  the  evi- 
dence 
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dence  is,  that,  after  the  conveyance  of  the  property  to        1^80. 

Thoraas  Fdey^  the  PUfmouth  family  bad  exercised  ma^        

nerial  rights  which  were  wholly  inconsistent  with  the        momM 
right  now  claimed ;  and,  among  other  things,  different        ^^^** 
deputations,  by  them,  were  given  in  evidence^  and  one 
only  five  years  prior  to  the  conveyance  to  Mr.  Geast. 
This  shews,  that  the  manerial  rights  were  in  the  po^ 
session  and  exercise  not  of  Lord  Foley^  under  whom 
Mr.  Geast  claimed,  but  of  the  person  from  whom  Lord 
Foley  himself  had  derived  his  right.    Now  it  is  dear 
that  the  mere  appointment  of  two  game-k^pers  by  Mr. 
Geast  will  not  divest  the  possession  of  the  manerial 
rights  out  of  the  person  who  had  always  exercised  them. 
I  think,  theiSefor^  that  the  possession  of  the  manerial 
rights  continued  the  same  as  if  Mr.  Geeat  had  not  ap- 
pointed any  game-keeper  i  and  if  so,  this  evidence  goes 
to  disprove  that  Mr.  Qeatt  was  lord  of  the  manor  de 
fi»cto.     It  is  not  necessary,  ibr  the  purpose  of  this 
action,  that  he  should  be  lord  of  the  manor  de  jurei 
for,  if  that  were  so,  jostlces  of  the  peace  would  be  em- 
powered, incidentally,  to  try  the  right  of  the  manor. 
As  to  the  second  point,  I  am  of  opinion,  that  the  entries 
in  the  enrolment  book,  kept  by  the  clerk  of  the  peaces 
were  admissible  in  evidence.    The  case  of  Kinnerdey 
V.  Qrpe  and.  Others  {a)  is  an  authority  in  point    The 
question  there  arose  upon  a  grant  under  a  lease  from 
the  duchy  of  Idincasier^  in  which  there  was  a  proviso, 
that  the  lease  should  be  enrolled  with  the  auditor  of 
the  duchy.    To  prove  the  enrolment,  a  certificate  or 
memorandum,  on  the  margpn  of  the  lease^  was  hdd  to 
be  sufficient  evidence^  on  the  ground  that  it  was  the  eer- 
^cate  of  a  public  officer.    The  principle  upon  which 

(a)  2>9Ug.  5C 
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1820.  I  apprehend  that  case  to  have  been  decided  was  this, 

—  that  the  certificate  being  made  by  the  officer  authorized 

agfwut  to  make  the  enrolment,  in  the  usual  course  of  his  oflSce, 
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could  not  be  supposed  to  have  been  done  for  any  im- 
proper purpose;  and  that  it  was,  therefor^  evidence  of 
the  fact  of  enrolment  In  this  case,  an  act  of  parlia- 
ment directs  that  a  certificate  shall  be  granted  upon  a 
stamp :  it  is  the  duty  of  the  officer  to  keep  a  list  of  the 
certificates  granted.  This  evidence,  therefore,  will  be 
sufficient  evidence^  that  they  were  so  granted.  It  ap- 
pears to  m^  therefor^  that  the  rule  for  a  new  trial  must 
be  discharged. 

Be8T  J.    It  was  decided  in  Calcraff  v.  Giibs,  that  it 
is  not  sufficient,  in  such    an  action  as  this,  for  a 
defendant    to   believe  that  the  person  under  whose 
deputation  he  acts  has  a  title,  but  he  must  shew  that 
that  person  had  at  least  a  colourable  title ;  and  that  be- 
ing so,  I  think,  for  the  reasons  already  given,  that  it  was 
not  shewn  in  this  case  that  Geasi  had  any  colourable 
title  whatever.     Assuming,  however,  that  that  evidence 
raised  a  presumption  of  colourable' tide  in  Mr.  Geast, 
I  think  it  was  competent  to  rebut  that  presumption  by 
the  evidence  given  on  the  part  of  the  plaintifl^  the 
effect  of  which  was  to  destroy  altogether  any  inference 
of  colourable  title.    I  think,  also,  that  the  entries  in 
the  book  produced  by  the  cleric  of  the  peace  were 
•dmissible  evidence,  without  producing  the  originals. 
In  this  case,  the  entries  were  in  a  book  deposited  in  a 
pubhc  office,  and  are  made  fifty  or  a  hundred  years 
ago,  and  the  law  is  not  so  absurd  as  to  require  deput- 
aUons  to  be  produced  which  have  been  granted  so 
long  aga    It  has  been  contended,  however,  that  these 

entries 


HUXT 

aeaintt 
AvDunrs. 


IN  TH£  60th  of  Geo.  IIL  and  Ist  of  Geo.  IV.  S5S 

entries  are  mere  evidence  of  the  fact  of  an  enrolment  1820. 
haying  fbeen  made.  I  think,  however,  that  they  are 
evidence  that  the  parties  who  caused  the  enrolments 
to  be  made  exercised  rights  as  lords  of  the  manor. 
It  is  most  important  evidence  to  shew,  that  Mr.  Geast 
knew  that  he  had  no  title  whatever ;  for  if  he  con- 
sulted these  documents,  he  must  have  known  that  he 
had  no  title;  if  he  did  not  consult  them,  he  did  not 
avail  himself  of  the  means  of  knowledge  that  were  in 
his  power.  I  think,  therefore,  that  this  rule  should 
be  discharged. 

Rule  discharged. 


Madrazo  against  Willes.  j^^'a^tu 

nrtlE  declaration  stated  that  the  plaintiff  was  a  sub-*   a  foreigner, 

ject  of  the  king  of  Spaing  and  that  on  the  12th  of  ^i?tSl°^"" 
JUfyy  1817,  BtHavannaAj  in  the  island  of  Cu6a,  he  was  2JiJ2uS5d*°b*'"* 
lawfuUy  possessed  of  a  certain  brig  called,  &&,  and   the  laws  of  hii 

,  1  M     1  .    •  <*     1       ®^^  country, 

contmued  so  possessed  until  the  committing  of  the  may,  in  a  jsn^ 
trespasses  after  mentioned,  to  wit,  at,  &c.;  and  that  the  justice,  recover 
said  brig  was,  to  wit,  on,  &c.,  lawfully  cleared  out  for   tain2P?y^ 
a  certain  voyage  in   the    slave-trade,    to  wit,    from   ^^^^"^^^^ 
Havannah  to  the  coast  of  Africa^  and  back ;  and  that   leizure^  by  a 
on^the  16th  of  Januaty,  1818,  on  the  high  seas,  to   ofacai^of 
wit,  off  Cape  jK.  Paul%  on  the  coast  of  Africa,  defend-  of  TdSp  then 
ant,  with  force  and  arms,  seized  the  said  brig,  together   SJ*^^,^- 
with  her  stores,  &c.,  and  300  slaves,  and  also  divers  2S^!i,^^ 
goods,  &c.  on  board  of  the  said  brig,  and  kept  and 
detained  them  for  a  long  time,  and  converted  and 
disposed  of  the  slaves^  goods,  &c.,  to  hifl  own  use;  by 

means 
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IBSO.        DMttiB  whereof  thd  said  brig  i^w  prevented  from  fiir- 

ther  proseoutidg  the  said  voyage,  and  the  plaintiff 

agt^m        deprived  of  great  gain«^  which  Would  have  accrued 
^^*'^**       from  the  slaves  and  goods,  and  from  taking  on  board 
other  slaves  and  other  goods,  and  from  carrying  them 
to  the  island  of  Cuba :   plea,  not  guilty.     At  the  trial 
at  the  last  London  sittings  after  Michaelmas  term,  it 
appeared  that  the  defendant,  who  was  a  captain  in  the 
royal  navy,  had|  on  the  IGthot  Januartf,  1818,  offCop^ 
Si.  Paid%  unlawfully  taken  possession  of  the  ship  of 
the  plaintiff,  a  Spanisfi  merchant,  which  was  engaged 
in  the  slave-trade  on  the  coast  of  Africa.     Hie  only 
question  which  arose  was  as  to  the  amount  of  damages. 
It  occurred  to  the  Lord  Chief  Justice  at  the  trial,  that 
the  plaintiff  was  not  entitled  to  recover  the  value  of  the 
slaves  in  an  En^ish  court  of  justice  |  and,  accordingly, 
he  desired  the  jury  to  find  their  verdict  separately  for 
each  part  of  the  damage,    giving  to  the  defendant 
liberty  to  move  to  reduce  the  verdict  to  the  smaller 
sum,  in  case  the  G>urt  should  agree  with  him  on  the 
point     The  jury  found    a  verdict   for   the   plain* 
tiff,    damages  81,180/.,    hArnpr  %  thft  j|fffa»rioratjott 
/   of  tfie  ship's  stores  and  jpyds  SOOOf^.  and  for  the 
/    supposed    profit   of    the    cargo    of    slaves    18,190li 
And  now, 

Jerws  moved  for  a  rule  nisi  to  reduce  the  damages  to 
500M  By  the  47  6.3.  cr.SG.,  the  slave-trade,  aid 
all  dealings  connected  with  it,  were  declaim  unlawifaL 
It  follows,  therefore,  as  a  consequence,  that  no  one  can 
b^  aUowed  to  recover  damages  in  respect  of  a  cargo  of 
ibtveiw  And  the^51J2i^^  23.  goes  still  further ;  for 
^  'V^^  tf^ff  *n^^  tft  tg  contrary  to  the  prindpleirf 
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jtt0ti<?g»  htttttallity.  and  ifwift^l  t^%y;    Novr^  it  bdttg        1820. 
the  duty  of  Engtiik  couMs  of  jtistlee  to  be  guided  by        *" — 
those  pHiidt^les)  nd  on^  whethej^  he  be  a  foreigner  ot        ogtdmt 
an  EnglithtHaHi  ciin  be  permitted  there  to  claini  any 
compensation  in   respect   of  such   a  traffic.      The 
58  G.  5.  (f,  86.  i^,  indeed,  relied  on  by  the  other  side; 
but  that  act,  which  wa^  passed  with  a  view  of  carrying 
into  eSlect  a  treaty  with  Spain  on  this  subject,  ought 
not  to  affect  the  present  question.    Indeed,  the  fourth 
article  of  the  treaty  is  strongly  iii  fitvour  of  the  defend«- 
ant ;  for  it  provides^  that  the  British  government  shall 
make  compensation,  out  of  a  sum  provided  by  parlla* 
ment,  to  Spani^  merchants,  for  the  seizure  of  their 
ships,  which  would  seem  to  prove^  that,  independently 
of  that,  such  merdiants  had  no  other  remedy* 

AdBOW  C.  J.  On  Airther  consideTfttion,  it  ftppeats 
ta  me  that  there  is  no  sufficient  ground  for  reducing 
this  verdict  to  the  smaller  sum  found  by  the  Jury. 
Considering  the  very  extensive  language  used  in  the 
two  acts  of  parliatnent  to  which  we  have  been  referred, 
I  had  at  first  thought  tbAt  it  wfts  not  competent,  eten 
for  a  foreigner,  to  come  Into  an  Engli&k  c6urt  of  jqstice, 
and  lliere  to  recover  damages  for  a  loss  sustained  by  him 
in  the  prosecution  of  a  trade  declared  by  the  British 
legialatafe,  in  sneh  strong  language,  to  be  unlawful.  It 
was  whk  that  view  that  I  diifected  the  jury  to  separate 
the  dtmages  in  this  oise ;  for  it  occurred  to  me,  that 
though  the  phintiff  might  not  be  entitled  to  recover  for 
the  riavesy  stiSl,  inasmnch  as,  at  all  eventSi  the  defend- 
ant ought  to  have  taken  away  the  slaves  promptly,  if  at 
ell,  the  subsequent  detention  of  the  ship  was  an  injury, 
for  which  the  plaintiff  Was  entided  to  compensation. 

But 
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1820.        But  I  am  now  satisfied  that  the  words  used  by  the 
'  ledslature^  although   large  and  extensive^   can  only 

against  be  taken  to  be  applicable  to  British  subiects.  By 
WoLw.  the  58  G.  3.  c.  36.  it  spears  that  a  treaty  had  been 
made  with  Spain  for  the  prohibition  of  an  import- 
ant branch  of  the  trade ;  and  that»  with  regard  to  the 
remainder,  special  provisions  had  been  made,  and  a 
special  court  constituted  for  the  purpose  of  settling  the 
disputes  which  might  occur.  Now  that  shows  most 
strongly,  that  but  for  such  a  treaty,  the  trade  would 
have  been  perfectly  legpl  in  a  Spaniard;  and  the  10th 
section  of  that  act.  by  whtrK  n  rwtnin  ^wjAg,  providedi  f* 

I  of^^  Bei2j|ye  of  vessds  previously  to  the  ratification 
\  ofjthat  treaty  seems  to  me  to  corroborate  most  strongly 
\this  view  of  the  subject ;  for  it  enables  the  parties  sued 
to  plead  that  clause  in  bar  of  the  action,  which  would 
obviously  have  been  unnecessary,  if  under  the  previous 
acts  no  action  could  have  been  maintained  at  all. 
This  clause,  therefore^  seems  to  me  to  be  a  legislative 
recognitionjof  a  foreipier^s  rij^ht  rfguiL  And  by  the 
Jlth  and  12th  sections  it  is  provided,  that  all  suits 
commenced  in  the  Courts  of  Admiralty  shall  proceed, 
if  commenced ;  and  that  the  damages,  &c.,  when 
recovered,  shall  be  paid  to  the  government  of  this 
country.  All  these  clauses,  taken  together,  appear  to 
me  to  shew,  that  what  occurred  to  me  at  nisi  prius  was 
not  a  sound  exposition  of  the  law.  I  am  therefore  of 
opinion,  that  the  verdict  for  the  larger  sum  found  by 
the  jury  is  right,  and  that  we  ought,  to  refuse  this  rule. 

Bayley  J.    I  do  not  think  that  there  is  su£5cient 
doubt,  in  thii  case,  to  induce  us  to  grant  a  rule.    A 

British 
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British  court  of  justice  is  always  open  to  the  subjects  of  1820. 
all  countries  in  amity  with  us,  and  they  are  entitled  to 
compensation  for  aay  wrongful  act  done  by  a  British 
subject  to  them.  It  is  no  answer  to  tb<*  p^^Hfllt  p^^'^" 
to  n^y.  thAt  It  ^^U  ny^  ho  momfg^fij^h^A  bv  a  British 
mbiect;  for  the  only  questions  are^  whether  the  act  of 
the  defendant  be  wrongful,  and  what  injury  the  plain- 
tiff has  sustained  fix>m  it  ?  Although  the  language  used 
by  the  legislature  in  the  statute  referred  to,  is  undoubt- 
edly very  strong,  yet  it  can  only  apply  to  British 
subjects,  and  can  only  render  the  slave-tirade  unlawfid 
if  carried  on  by  them :  it  cannot  apply,  in  any  way,  to 
a  foreigner.  It  is  true,  that  if  this  were  a  trade  con- 
trary to  the  law  of  nations,  a  foreigner  could  not 
maintain  this  action.  But  it  is  not;  and  as  a  Spaniard 
cannot  be  considered  as  bound  by  the  acta  of  the 
British  legislature  prohibiting  this  trade,  it  would  be 
unjust  to  deprive  him  of  a  remedy  for  the  wrong  which 
he  has  sustained.  He  had  a  l^gal  property  in  the 
slaves,  of  which  he  has,  by  the  defendant's  act,  been 
deprived.  The  58  G.  8.  g.  36.  proceeds  on  this 
principle;  and  the  provisions  referred  to  by  my  Lord 
Chief  Justice,  seem  to  me  to  be  conclusive  on  the 
subject  I  think,  therefore,  that  we  ought  not  to  dis- 
turb this  verdict. 

HoLBOtD  J.  However  much  I  may  regret  that 
any  damages  can  be  recoverable  for  such  a  subject  as 
this,  yet  I  think  we  are  bound  to  say  that  this  plaintiff 
is  entitled  to  them.  I  agree  with  the  construction 
which  has  been  put  on  the  ^8  G.  3.  c.  36. ;  and  I 
think,  that  fflffl  independently  of  that  act,  the  action 

Vol.  III.  B  b  jswld 
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1820.       would  have  been  maintainable  for  (he  loss  of  the 
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Best  J.    Tha  statutes  which  have  been  referred  to» 
speak  in  just  terms  of  indignation  of  the  horrible 
traffic  in  human  beings ;  but  they  speak  only  in  the 
name  of  the  British  nation.     The  declaration  of  the 
British  legislature^  that  the  slave-trade  is  contrary  to 
justice  and  humanity,   cannot  affect  the  subjects  of 
other  countries,  or  prevent  them  from  carrying  on  this 
[trade  out  of  the  limits  ofth^  /?rfft>^  *^^rrPr-    T^^ 
L  assertion  of  a  right  to  controul  the  subjects  of  other 
states  in  this  respect,  would  be  inconsistent  with  that 
independence  whidh  we  acknowledge  that  every  foreign 
government  possesses.     If  a  ship  be  acting  contrary  to 
the  general  law  of  nations,  she  is  thereby  subject  to 
confiscation;  but  it  is  impossible  to  .say  that  the  slave- 
trade  is  contrary  to  what  may  be  called  the  commmi 
law  of  nations.    It  was,  until  lately,  carried  on  by  all 
the  nations  of  Eitrope.     A  practice  so  sanctioned  can 
only  be  rendered  illegal  by  the  consent  of  all  the 
powers.     Most  of  the  states  of.  Christendom  have  now 
consented  to  the  abolition  of  the  slave-trade,  and  con- 
curred with  us  in  declaring  it  to  be  unjust  and  inhuman. 
The  subjects  of  any  of  these  states  could  not,   I  think, 
maintain  an  action  in  the  courts  of  this  country  for  any 
injury  happening  to  them  in  the  prosecution  of  this 
trade;   but  Spain  has  reserved  to  herself  a  right  of 
carrying  it  on  in  that  part  of  the  world  where  this 
transaction  occurred.     Her  subjects  could  not  legally 
be  interrupted  in  buying  slaves  in  that  part  of  the 
globe^  ^d  have  a  right  to  appeal  to  the  justice  of  this 

country 
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country  for  any  injury  sasCained  by  ihem'fronvsiu^anK^^    19M&. 
interruption.    These  principles  are  confirmed  by  the        — — 
deckions  of  the  Court  of  Admiralty,  and  also  by  ^        against 
judgment  of  Sir  William  Grant^  pronounced  at  the        JJ^W^a^ 
Cock-pit      The  cases  to  which  I  allude  are,  the 
Fortuna^  the  Doma  J^rianna^  and  the  Piifff^  in  thie 
Admiralty  Court;  and  the  Admedie^  before  the  Prity 
Council^  (a)    These  case^  eo^blish  this  rule^  that  ships, 
which  belong  to  countries  that  have  prohibited  the 
slave-trade,  ajr)^' liable  to  capture  and  condemnation, 
if  fpuqd  employed  in  such  trade ;  but  that  ih%  subjects 
of /countries  which  permit  tl)^  prosecutio^  of  this  trade^ 
cannot  be  interrupted  while  carrying  it  on.      It  is 
dear,  irom  these  aut^iorities,   that  the  ^ave-trade  if 
pot  condemned  by  the  general  law  of  nations.    The 
fub^ts  of  jS^flin  have  only  tp  look  to  the  municipal 
lawy  of  their  owA  country,  and  quinpt  be  affected  by 
any  laws  made  by  our  government.     The  rule  for 
reducing  the  daipages,  in  this  case,  mi^st  therefore  be 
refill    ' 

R11I9  refiuML 

(a)  JMton^tAiLiUp.  81.91.  95. 
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1820.     ^^S&<^.;r?.^^JSr>s?^-^«^>^, 


T^taday,  Webster  and  Woodyer,  Executrix  and  Ex- 
ecutor  of  Heatley,  against  Spencer. 

2^hIJi5'  ASSUMPSIT  for  money  lent,  &c  by  testator.    The 

aloiM  prored  declaration  contained  counts  upon  promises  to  the 

ottvBd  a  dabt  testator  in  his  life-time,  and  also  to  the  plaintifis  after 

du0  to  tbo  tes* 

tutor,  which  by  his  death.  ^  There  were  also  two  counts,  one  for  money 

proprim^Ttr^  ^d  and  received  to  the  use  of  the  plaintifis,  as  executor 

!SLScT*°«?^  and  executrix,  and  the  other,  on  an  account  stated  with 


tohisgrandcfaU-  them  in  that  character.     Plea,  general  issue.     At  the 

dren,  wiih  m-  ^                                                                                    , 

terett  thereon,  trial  at  the  last  Summer  assizes  for  Chester j  it  appeared, 

BodsAerwuds  « 

pcnnittad  th«  that  Thomas  HccUley^  by  his  will,  bequeathed  as  follows : 

knt^ttoft  '*  Unto  my  son  JS^amtVs  four  children,  the  sum  of 

JJJ^*^^  ^  lot  each,  with  interest,  the  money  now  in  the  hands  of 

P^^^l^-  -^'^  Joseph  Jennions**    The  will  was  proved  by  Anne  Weh- 

plied  to  by  the  5^  alone»    It  also  appeared,  that  soon  after  the  tes- 

ezecutor,  ac- 

knowledged  tator's  death,  Jennions  paid  the  40/.  to  Anne  Webster^ 

cttTed  the  mo-  &nd  it  had  been  lent,  through  the  intervention  of  Ben- 

bSoDgedtoUie  j^'^^^^  Heotley^   to  John  JVinpenm/y  who,   having  also 

SSS^*  but^"  borrowed  20/.  from  Benjamin  Heatley^  gave  a  promis- 

J«fi>«d  to  pey  sory  note  for  60/.  to  the  latter.  This  note  was  after- 
It  orer  to  the 

executor.  Held,  wards  indorsed  over  to  the  defendant's  wife.  The  de- 
ton  might  join'  fendant  liad  admitted,  on  a  claim  being  made  by 
So^httore-  Webster  J  as  executrix,  that  he  had  received  from  Wtn- 
S^SrtTT*^  jp^ny  the  sum  due  on  this  note^  and  that  42/.,  part  of 
^^  d^  ^^  belonged  to  Benjamin  Heatlejf%  children,  but  he  had 
■mount toe  refused  to  pay  it  over  to  her.     The  other  executor, 

derastATit,  if  an 

executor  lends 

out  on  private  lecurity  money  belonging  to  the  testator,-  but  not  wanted  for  the  im- 

nediate  Qfea  of  the  will,  provided  he  exerdseg  a  fair  and  reasonable  dixretion  on  the 


Waodjferf 


IK  THE  60th  of  Geo.  IIL  axd  Ist  op  Geo.  IV«  861 


WlMTSft 

agftma 
Snurcuu 


Woodyer^  had  not  assented  to  the  present  action.  Under  1890. 
these  circumstances,  the  learned  Judges  thought  that 
Woodyer  ought  not  to  have  been  joined  in  the  action, 
and  directed  a  nonsuit,  giving  liberty  to  the  plaintifi 
to  move  to  enter  a  verdict  for  42/.,  in  case  this  court 
should  be  of  a  different  opinion.  D.  F.  JoneSf  in  last 
Michaelmas  term,  having  obtained  a  rule  nisi  to  that 
effect, 

TV.  D.  Evans  and  Littledale  shewed  cause.  In  this 
case^  Woodyer  ought  not  to  have  been  joined  in  the 
action,  for  Webster^s  claim  is  not  in  her  representative^ 
but  in  her  personal  capacity.  The  moment  Jennions 
paid  the  money  into  her  hands,  the  debt  to  the  testator 
wholly  ceased,  and  the  subsequent  transaction  betvreen 
her  and  Winpenm/y  could  give  her  no  right  to  maintain 
an  action  against  Winpenny  in  her  representative  capa- 
city. For  an  executor,  as  such,  cannot  maintain  an 
action  for  money  lent  by  himself.  He  may,  indeed^ 
maintain  an  action  for  goods  sold,  but  that  is,  because 
it  is  his  duty  to  sell  the  testator's  goods,  in  order  to  re- 
duce them  to  money.  But  if  he  afterwards  lend  that 
money  to  a  third  person,  he  must  maintain  an  action 
for  it  in  his  own  name.  {Hciroyd  J.  Here  the  action 
is  not  upon  the  contract  of  lending  with  Winpenny.']  It 
is,  however,  for  money  had  and  received  through  the 
medium  of  a  loan.  The  ground  is,  that  the  money,  when 
once  receivedp  by  the  executor,  becomes  assets;  and 
having  once  become  so,  it  does  not,  if  lent  out  by  him, 
remain  assets  any  longer.  In  Ord^v.  FemDick{a)y  Ldrd 
EUenboroughy  in  giving  judgment,  puts  this  case,  ^nd 

'   (a)  UBtat,  109. 

Bb  8  iaU- 


SW  OASSS  nr  HILART  TERM 


wtmtk 


ittO.  mtinUtet  fahr  oyimmi  strtmglyi  on  the  pointi  Mhre  it 
iB|  In  flttbfttahce^  Hn  acthm  for  itloney  bad  and  reonved 
cm  a  loan>  tvhieh  she  was  not  anthoriaedi  as  execnirht, 
fli  inake.  Her  cdndtct,  in  &k  taae^  amotmti  to'  a  de- 
vastavit' for  ahe  suflfer^d  B.  Hk  to  laid  tha  monqr^  and 
to  take  a  aaobrltyy  |)a7able  to  hiaaadf  aloila^  Th«n»  if 
aoi  bow  can  the  niobej  ba  due  to  ber  as  exeoutrik.  If 
not,  tben  it  is  clear,  that  the  other  executor  ought  not 
to  have  been  joined  in  the  action,  and  the  nonsuit  was 
righSI 

D.  JFI  Jonit  and  W.  J.  Law,  oonif^,  stopped  b^  tfae 
Court, 

AfiBorr  Ci  h  Tba  question  iil  thil  ease  is^  Whether 
thii  tdOiiey)  when  rtcarmnif  would  be  assets  in  the  hands 
df  ih^  ^eeutofff  t  if  ll  Wc«dd#  thai  the  action  is  t>roperljr 
bf  bught  ih  tti6  UStne  I9f  bdriik  it  aptteahr  t9  me)  that  this 
tdonejr  \Vifttld  ^  ItesMa;  The  citTttAstances  ate  thdse. 
Thomas  Heatl%  by  His  #iUj  left  a  speetflc  soffi  of  4ol^ 
td  be  paid,  iHth  intefdilts  by  his  eit^utin^  in  equal  pm- 
poilions  of  10/^1  ftf  the  fttir  ehildrto  dfBinJmmhtf  bis 
ibn;  and  he  Stated)  tllai  di^  money  was  then  in  the 
hands  6f  Jte«»^  Jermims.  It  appear^  iUst  Jnne  Wtb- 
stef"  falone  i5fdf  iid  Ihe  wlHi  Now^  if  an  ectioii  had  bedh 
brought  agdthsl  ^efrntdni  far  the  moncj^,  it  is  ckai^i 
tliat  the  dthef  tt^Stitlir  ntiist  hsTS  been  joined  But 
JAtnions  paid  it,  without  any  aattdh,  to  Anfte  W^bHer, 
from  whom,  it  appetirs  to  hare  passed  %o^eil^amin%  and 
to  have  been  Teil't  by  him  to  Winpemtjf^  together  with 
another  sum  of  SOi;  of  his  own»  For  both  these  sums, 
a  promissorjr  note  for  601b  was  giteli,  whieh  was  after- 
wards endorsed  over  to  Spencer.  Now  both  Spencer  and 
Winpenny  knew  to  wht^m  th^  40f.  belonged,  and,  it  was 
nnder  these  circumstniffcli  that  Spencer  made  the  ac* 

know- 
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koowledgment,  that  he  had  received  60/.  from  Wiw        1820. 
pentn^f  and  that  40/.  belonged  to  Beryamin\  children, 
as  having  been  left  to  them  by  their  grand&ther.    The 
question  then  i%  whether  the  executors  have  not,  as 
trustees,  a  right  to  recover  this  money  for  the  use  of 
the  children.    If  £/?eni:^  misapplies  it,  the  executors 
would  be  liable,  and  he  therefore  can  have  no  right  to 
retain  the  money,  as  against  them.     It  is  said,  that 
Anne  Webster^  by  lending  this  money,  was  guilty  of  a 
devastavit ;  it  is  not  clear,  however,  from  the  evidence^ 
that  she  did  lend  the   money  to  Benjamin  Heaiky* 
This,  however,  is  not  an  action  for  money  lent,  but  one 
against  Spencer,  to  whom  Winpenny  has  paid  the  money. 
It  would  be  too  much  to  say,  that  an  executor,  who 
lends  money  belonging  to  the  testator,  which  is  not 
wanted  for  present  purposes,  is  therefore  guilty  of  a 
devastavit.    And  if  the  borrows  knows,  at  the  time^ 
that  it  is  the  money  of  the  testator,  I  can  see  no  reason 
why  the  executor  should  not  recover  it  in  that  character. 
The  special  circumstances  of  this  case  are,  however,  the 
ground  of  my  decision;  and  I  think,  that  both  these 
executors,  having  been  entrusted,  by  the  testator,  with 
the  care  of  this  sum  of  money,  have  a  right  to  recover 
it  from  the  present  defendant,  in  their  character  of 
executors,  and,  consequently,  that  it  was  right  to  join 
both  of  them  in  the  present  action. 

Baylbt  Ji  I  have  no  doubt  in  this  case^  that  it 
was  right  to  join  both  executors.  An  executor  derives 
title^  not  from  the  probate,  but  from  the  will,  and  a  pro- 
bate granted  to  one  executor  enures  to  the  benefit  of  all ; 
and  all  most  join  in  an  action  brought  in  that  character. 
Then  the  only  question  in  the  present  case  isi  whether 
Bb  4  the 
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1820.        the  plainti£fs  are  entitled  to  bring  this  action  as  exe- 
cutors, and  that  depends  upon  this,  whether  the  money, 

i^eAut  when  recovered,  would  be  assets  ?  Now  we  trace  this 
'^^"^  money  from  Jennions  to  Winpennyj  and  from  him  to 
SpeticeTj  who^  by  his  own  acknowledgment,  receives  it 
for  the  children  of  Betyamin  Heatley;  and  they  have 
a  right  to  look  to  the  executors,  who  are  accountable 
to  them  for  the  money.  It  seems  to  me^  that  if  we  can 
trace  the  money  from  the  executors  to  the  defendant, 
who  received  it,  knowing  it  to  be  the  money  of  the 
testator,  that  it  still  remains  assets,  recoverable  by  the 
executors.  It  is  said,  that  this  is  not  so,  because  the 
loan  by  Anne  Webster  was  wrongful,  and  amounted  to 
a  devastavit  But  if  that  were  the  case,  it  would  follow, 
that  she^  by  her  own  wrongful  act,  might  improve  her 
own  personal  estate.  For  then,  upon  her  death,  this 
money,  instead  of  going  to  the  surviving  executor, 
would  go  to  her  personal  representative.  The  argu- 
ment would  come  to  this,  that  if  an  executor  were 
wrongfully  to  dispose  of  a  specific  chattel  belonging  to 
the  testator,  and  afterwards  to  recover  possession  of  it, 
the  property  would  belong  to  him  in  his  individual, 
and  not  in  his  representative  character.  There  may  be 
many  cases,  in  which  it  is  the  duty  of  an  executor  to 
lend  out  money  belonging  to  the  testator.  Suppose  he 
has  in  his  hands  a  sum  which  will  not  be  called  for  till 
a  distant  period,  is  it  to  lie  idle  during  all  that  time  ? 
And,  previous  to  the  institution  of  public  funds,  it  must 
have  been  lent  out,  in  all  cases,  upon  private  security. 
It  seems  to  me,  that  upon  this  subject,  the  executor 
should  be  allowed  to  exercise  a  fair  and  honest  discretions 
and,  that  if  he  does  so»  he  cannot  be  guilty  of  a  devas« 
XmU    The  foundation  of  the  objection,  therefore,  fiuls ; 

cmd, 
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and,  as  the  circumstances  of  this  case  enable  us  to 
trace  the  money,  it  seems  to  me,  that  in  the  transaction, 
B.  Heatley  and  Spencer^  both,  acted  as  agents  of  the 
executors,  and  that  the  latter  have  now  a  r^ht  to  re- 
quire the  money  to  be  placed  in  their  hands,  for  the 
purpose  of  executing  the  trusts  rq>osed  in  them  by  the 
will.     - 
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HoLROYD  J.  I  am  of  the  same  opinion.  Executors 
derive  their  authority,  not  from  the  probate  but  from 
the  will ;  and  it  is  clear,  that  if  this  money,  when  re- 
covered, would  be  assets,  both  executors  must  join  in  the 
action.  Now  there  is  no  doubt  that  this  money  was 
originally  assets,  and  that  that  fact  was  known  to  the 
defendant  when  he  received  it ;  and  if  so^  it  seems  to 
me,  that,  in  an  action,  for  money  had  and  received, 
brought  against  him  to  recover  it,  the  damages  will  be 
also  assets.  Even  taking  it  as  a  loan  to  him,  it  does 
not  appear  to  me,  that  it  would  make  any  difference. 
It  would  still  be  a  part  of  the  testator's  property, 
for  the  detention  of  which  damages  might  be  recovered, 
and  which  would  be  assets.  It  seems  to  me,  therefore, 
that  the  executors,  in  some  cases,  might  sustain  a  count 
for  money  lent  by  themselves,  and  join  it  with  a  count 
for  money  lent  by  the  testator,  in  his  life^time.  In  the 
case  of  an  insolvent  estate,  it  would  be  different ;  be- 
cause there  they  would  be  bound,  not  to  lend  the 
money,  but  to  apply  it  in  payment  of  the  testator's 
debts.  I  thitik,  therefore,  that  this  rule  ought  to  be 
made  absolute. 


BssT  J*  concurred. 
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The  Duke  of  Bedford  against  Emmett. 


An  act  of  par- 
liament, the 
preamble  of 
whidi  recited 
the  mnt  of  a 
market,  and 
that  it  was  ex- 
pedient that 
proTiaion 


A  SSUMPSIT  for  tolls  and  duties  due  and  payable 

by  the  defendant  to  the  plaintiff,  as  owner  and 

proprietor  of  Covent  Garden  Market^  and  of  the  dues, 

duties,  and  tolls  thereto  belonging  and  arising  thereby 

and  therefrom,  for  and  in  respect  of  4he  defendant's 

ahouid  be  made   having  placed,  pitched,  and  exposed  for  sale,  and  sold 

for  the  better  t  i  .  .         ^ « 

regulating  of  within  the  said  market,  divers  large  quantities  of  fruit, 

for  ^emore^  flowers,  vegetables,  and  herbs.  The  second  count  was  for 

^LiTtoiirMd  tolls  payable  in  respect  of  fruits,  flowers,  pitched,  placed, 

fbrnSSS*^  and  exposed  for  sale  within  Caoent  Garden  Market. 

^'df'ld bJ****  Plea,  first,  except  as  to  the  sum  of  4d.  Non-assumpsit ; 

lawful  for  the  and  as  to  that  sum  a  tender.    At  the  trial  before  Abbott 

market  to  take  C«  J.,  at  the  last  Middlesex  sittings,  the  question  was, 

^OioM^^  whether  the  toU  payable  for  fruit  and  v^etables  was 

SJ^  fo^^ik,  *^  a  cart-load,  or  a  separate  toU  on  each  basket?    It 

idthin  any  part  appeared,  in  the  course  of  the  trial,  that  the  market  was 

any  fhiiu,  &c.,  practically  subdivided  into  smaller  markets,  denominated 

all  such  tolli  as  ,  , 

areusuaUycoU    the  fruit-market,  the  casualty-market,  and  the  potatoe- 
within  the  said    market.  .  In  that  part  called  the  fruit^marketi  the  toll 

market,  or 
which  are  pay- 
able for  or  in 
reepectof  the 
same:**  Held, 
that  the  owner 
of  the  market, 
although  not 
ititleda 


usually  taken  was  2d.  per  basket  for  strawberries  and 
gooseberries;  of  which  a  cart  would  contain  severaL 
There  were  some  few  instancesi  however,  in  which  the 
payment  of  this  t(dl»  even  in  the  fruit-market,  had  been 
entitled  at  com-  successfolly  resisted*  In  other  parts  of  the  market,  the 
toU?nSgh^  un^.   ^^^  taken  for  the  same  articles,  was  only  4d»  per  cart- 

der  this  clause 

of  the  act,  recover  such  tolls  as,  at  die  time  of  passing  of  this  act,  were  usually  paid  in  any 
part  of  the  said  market ;  and  that,  although  the  tolls  then  usgall^  paid  in  rqnJiecl  of  the 
same  articles  were  different  in  difforent  parts  of  the  market 


load. 
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kMkL    Tbc  articlasi  in  reijpeot  of  which  th#  preseiit  toU        1890. 
Wat  daimed,  had  beeii  pitched  fdr  sale  ill  the  fruU*        — i-^ 
marHa.     King  Charles  ILi  by  letttrg  patent  granted       Bsbvom 
unto    William,  Earl  of  Betffbrdf  that    he^    his   heirs 
and  aasigDSy   ahcmld  find  might  {h>A  htdceforthi  fi>r 
ever^  have^  holdf  and  keep  a  market  within  the  pa- 
rish of  St  A  Paul  CwerU  Garderif  in  a   certain  place 
therci  then  called  The  Piazsui,  in  the  county  of  Middle^ 
seifj  near  the  churchf  &c.)  (the  limits  of  the  markeiwere 
then  described,)  for  the  buying  and  selling  of  all  and 
all  kinds  of  fruits,  flowersi  roots,  and  herbs  whatsoeveri 
together  with  all  libertlesi  free  eustoms,  tolls,  stAllagei 
piocag^  and  all  othftr  ptofits,  adrantages,  and  emolil* 
medts  whatsoevel*,  to  the  like  market  in  anywise  be^ 
k>nging|  or  with  the  same  usually  had  and  ei^yed. 
But  the  grant  did  tiot  gite  any  specific  tell^    By  an  act 
of  the  53  6.  3.  c.  71.,  reciting  the  grant  in  the  pre- 
amble, add  '*  that  it  was  expedient  that  provision  should 
be  made  for  the  better  r^ulaling  and  ordering  of  the 
market,  and  of  the  persons  resorting  thereto,  and  for 
the  more  easy  collection  and  recovery  of  the  tolls  and 
dues  payable  in  the  said  market,  or  in  respect  thereof; 
it  was  enacted,  by  s.  5.,  that  it  should  be  lawful  for  the 
owner  of  the  market,  and  his  lessees,  to  demand  and 
take  from  all  persons  who  shall  place,  pitch,  or  expose 
for  sal(%  or  sell»  within  any  part  of  the  said  morketi  any 
fruits,  flowers,  vegetables,  roots,  or  herbsf  all  such  tolls 
as  are  usually  collected  or  taken  within  the  said  market, 
or  which  are  payable  for  or  in  respect  of  the  same;** 
and  that,  afterwards,  no  tolls  shall  be  payable  by  any 
persons  who  shall  buy  any  fruits,  &c.  within  the  said 
market,  or  for  or  in  respect  of  any  such  fruits  so  by 
them  bought  within  the  sud  niark^t,  unless  the  fiame 

shaU 
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ghall  be  by  them  again  plaoedi  pitched,  or  eiqpbsed  for 
sale^  or  sold  within  the  said  market.  And,  by  section  8, 
it  was  enacted,  **  that  nothing  in  that  act  contained, 
should  in  any  manner  alter,  vary,  lessen,  diminish,  or 
afiect  the  title  of  the  Duke  of  Bed/brd^  to  stallage, 
piccage,  or  any  other  liberties,  customs,  profits,  advan- 
tages, or  emoluments  whatsoever  to  the  said  market 
belonging.  The  Lord  Chief  Justice  was  of  opinion, 
that  this  act  of  parliament  recognised  a  right  in  the 
owner  of  the  market  to  such  tolls,  as,  at  the  time  of 
the  act,  were  usually  taken  or  collected ;  and  he  di- 
rected the  jury  to  say,  by  their  verdict,  whether,  in 
that  part  of  the  market,  called  The  Fhstt^market,  the 
toll  usually  collected  or  paid,  was  4d.  a  cart-load,  or 
the  larger  toll  claimed  by  the  plaintiff.  The  jury 
found  a  verdict  for  the  pUintiff  for  the  larger  tolL 


^  Marryat  now  moved  for  a  new  trial.  This  being  a 
market  created  within  the  time  of  legal  memory^  the 
plaintiff  cannot  claim  a  toll  by  prescription ;  and  the 
grant  itself  not  having  specified  any  toll,  it  is  clear, 
that  no  toll  was  due  at  common  law.  2  Institute^  220. 
and  Osbuston  v.  James  (a),  are  authorities  in  point.  Be- 
sides, there  cannot  be  two  distinct  tolls  for  the  same 
article^  in  different  parts  of  the  same  market.  The 
53  G.  3.  c.  71.  does  not  create  any  new  toll.  The 
object  of  the  legislature^  as  stated  in  the  preamble,  was 
merely  to  r^ulate  the  collection  of  such  toUs  as  were 
then  payable ;  and,  for  that  purpose,  the  obligation  of 
paying  the  toll  is  transferred  from  the  buyer  to  the 

(a)   Lviw.  1380.     See  alio  Heddt^  ▼.  Wheethvuie,  Cn,£ti»,  558. 
fafmer,  77.  S6,    JHoore,  174, 

sell^ff 
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fldler.  The  5th  sectioni  indeed,  enacts,  <*  that  the  owner         1880* 
of  the  market  shall  be  entitled  to  take  all  such  tolls        ZT".     . 

Duke  of 

as  are  usuaUy  taken  or  collected  within  the  said  market,        Bxdiobo 
or  which  are  payable  for  or  in  respect  of  the  same ;  but        £^in. 
the  word  or,  consistently  with  the  general  intention  of 
this  act,  must  be  read  and ;  for  the  intention  of  the 
legislature  was,  not  to  create  any  new  right  of  toll,  but 
merely  to  &ciUtate  the  collection  of  such  tolls  as  were 
then  payable  in  the  said  market     The  toll  claimed  in 
this  case,  is  rather  in  the  nature  of  stallage,  and,  if  it 
be  stallage,  it  is  expressly  enacted,  by  the  8th  section, 
that  the  right  of  the   owner  of  the  market  in  that 
respect,  is  not  to  be  in  any  degree  affected.    In  Jjonxdon 
Y.  Hierans  {0)9  the  court  of  Common   Pleas  were  of 
opinion,  that  this  act  of  parliament  did  not,  in  any 
respect  vary  the  common  law  right  to  toll. 

Abbott  C.  J.  The  only  ground  of  the  application 
for  a  new  trial  is,  that  the  case  was  imt  correctly  left 
to  the  jury.  I  was  of  opinion,  at  the  trial,  that,  under 
the  fifth  section  of  this  act  of  parliament,  the  jury  had 
only  to  enquire  what  tolls  had  been  usually  collected 
and  paid  at  the  time  of  passing  the  act ;  and  that  they 
were  not  to  enquire  what  rights  the  grantee  might  ori- 
ginally have  had  under  the  grant  from  KingCharles  II. : 
for  the  acts  seemed  to  me  to  have  been  passed  with  the 
intention  of  putting  to  rest  all  such  questions  of  law,  as 
to  the  original  right  to  toll.  I  am  still  of  the  same 
opinion.  The  jury  have,  in  this  case,  found  that  this 
toll  had,  previously  to  the  passing  of  this  act,  been 
usuaUy  paid  in  the  fruit-market ;  and,  whatever  doubts 

(a)  9  B.  Moortt  102. 

might 
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1820.        might  have  existad  mder  Ae  cmmbor  law,  as  to  the 

■  right  to  a  diferent  toll  in  difierent  parts  of  the  same 

^^onD       market,  yet  that  doubt  was,  I  think,  certainly  removed 

^J^^        by  the  aet  of  parliament.     For  the  only  questioa  under 

that  aet  is,  as  to  the  usage,  and  there    seems  to  be 

no  objection  to  an  usage  ^iplicaMe  to  the  payment  of 

dSflbrent  tolls  Ibr  the  same  fruits  and  yegetables,  in  dit 

ferent  parts  of  the  same  market.     I  think,  therefore, 

that  there  is  no  ground  for  a  new  trial. 

Bavuet  J.  It  seems  to  me,  that  when  the  act  of 
parliament  is  considered,  the  direction  of  the  Lord 
(^Mcf  Jostioe,  m&L-  be  $Miad  to  be  qaite  right.  The 
objeodon  k,  that  it  is  impossible  to  sustain  a  diflbsent 
toU  for  the  same  article^  in  different  parts  of  the  (mmsa 
market.  If  this  had  been  a  uAl  at  conmon  law,  there 
would  be  great  weight  in  the  objection.  A  mere 
maricfit  toll  is  payaUe  by  the  buyer  only,  but  io  ad- 
dition 10  thisy  other  toils  are  payable  by  the  selkr  to 
the  owner  of  the  soiL  Of  this  sort,  are  stallage  and 
piccagf^  which  ace  v^|rdi«tinguishahle  from  a  eommtm 
jaarket  tolL  For  it  has  been  decided,  la  die  caae  of  a 
market  held  on  borough  English  land»  that  the  foimer 
descend  to  the  special  heir^  and  the  latter  to  the  hejc- 
general  In  this  case,  by  the  original  grant  iieeited  in 
the  act  of  fMurlianentf  the  iMr<^)rietor  of  the  land  waa 
empowered  to  hold  and  keq>  a  market  br  the  buying 
and  selling  of  fruits  and  v€getaUes,  &C5  tcgeth^  with 
all  liberties^  free  customs,  tolls,  stallage^  piccagc^  and 
all  other  profits,  advantages,  and  emoluments  wjhatoo^ 
ever^  to  the  like  nuurkct  in  anywise  bdongiiu^ ;  v^  th^ 
object  of  the  act  seems  to  have  been,  to  give  a  more 
fasy  remedy  for  the  recovery  of  tolls.    For  it  says,  in 

the 
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the  fifth  leetioD,  that  it  shall  and  may  be  lawful  for  the        1920. 
owner  of  the  market,  to  demand  from  everj  penon        ■ 
who  shall  place,  pitch,  or  expose  for  sale,  or  sell,  within       SnAu 
any  part  of  the  market,  any  fruit,  &c.,  all  such  toll  as       ^^^ 
is  usually  taken  or  collected  within  the  said  market,  or 
which  is  payable  for  and  in  respect  of  the  same;  and 
then  it  proceeds  to  state,  that  the  buyer  shall  not  be 
liable  for  any  toll ;  and  the  act  not  only  transfers  the  toll 
from  the  seller  to  the  buyer,  but  also  imposes  it  on  the 
seller,  where  there  is  no  buy^.     It  goes  further,  there- 
fore, than  a  mere  market-toU,  and  seems,  to  me^  to  in- 
clude the  case  of  a  stallage  and  piccage  toll ;  and  if, 
therefore,  a  person  places  or  pitches  any  articles  for 
for  sale,  he  is,  under  this  act,  to  pay  what  is  usually 
taken  for  placing  and  pitching.     If  it  is  admitted,  that 
this  toll  is  in  the  nature  of  stallage,  there  is  an  end 
of  the  question;  for  one  part  of  a  market  may  be  so 
much  more  convenient  than  another,  for  the  purpose 
of  exposing  wares  for  sale,  as  to  justify  a  different  pay- 
ment for  the  privilege  of  erecting  stalls  there ;  and  if 
the  usage  has  established  a  particular  payment  in  any 
part,  it  seems  to  me,  that  the  words  of  the  act  are  com- 
petent to  give  to  the  owner  that  compensation,  in  each 
part  of  the  market,  which  the  usage  or  custom  may 
have  established.     It  is  said,  that  in  this  clause,  the 
word  "  or'*  is  to  be  construed  •*  andJ*    But  that  can- 
not be  so,  for  otherwise  the  words  <<  usually  taken  or 
collected  in  the  said  market,'*  would  be  wholly  useless. 
The  true  construction  seems  to  be  this :  the  act  con- 
templated two  distinct  classes  of  cases,  and  provided, 
that  if  there  were  a  settled  usages  that  usage  should 
regulate  the  payment  in  future :  but  if  not,  that  then 
the  owner  of  the  market  should  take  such  toll  as  was 

pay. 
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payable.  This  confitrucdon  gives  effect  to  every  word 
in  the  clause^  which,  by  the  settled  rules  of  construction, 
the  Court  is  bound  to  do  if  possible.  This  being  the 
meaning  of  the  act,  the  only  remaining  question  in  the 
case^  is  a  question  of  fact,  as  to  which,  it  sufficient  to 
say,  that  there  was  evidence  on  both  sides,  and  the  jury 
have  determined  the  point. 


HoLROYD  J.      I   think  that  the  direction  of  the 
Lord  Chief  Justice  was  right,  and  that  this  was  in  the 
nature  of  stallage,  rather  than  of  a  strict  market-toll. 
The  latter  is  payable  by  the  buyer  only,  but  here,  it  is 
taken  from  the  seller,  and   that  whether  his  goods  are 
sold  or  not.  Now,  by  the  5th  section  of  the  act  of  par- 
liament, the  l^islature  has  given  a  right  to  the  owner 
of  the  market  to  take  such  tolls  as  were  then  usually 
collected  or  paid,  or  such  as  were  payable.     If,  there- 
fore, there  was  a  general  usage,  that  usage  was  to  regu- 
late in  future;  if  not,  then  the  uwner  was  to  resort  to 
such  rights  as  he  l^ally  possessed.     In  the  former  part 
of  the  clause^  however,  the  question  of  right  is  not  in- 
volved.    In  Beje  v.  Birch  (a),  a  similar  question  arose 
as  to  the  construction  of  the  charter  of  the  corporation  of 
Liverpool^  and  there  it  was  considered,  that  however  the 
usage  as  to  the  mode  of  election  there,  had  originated, 
previously  to  the  charter  of  Car.  2.,  still,  if  there  was  an 
usage  in  &ct  proved,  that  usage,  by  the  charter,  was  to 
regulate  future  elections ;  and  here  I  think,  that  accord- 
ing to  the  true  construction  to  be  put  upon  this  clause^  the 
only  question  is,  what  tolls  were,  in  fact,  usually  taken 
taken  previously  to  the  passmg  of  the  act ;  and  as  this 


toll 
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toll  seems  to  me  in  the  nature  of  stallage.    I  can  see        1620. 
nothing  unlawful  in  the  owner  of  the  market  taking  a 
different  toll,  in  different  parts  of  it,  in  consideration  of       Bkdiokd 
the  greater  convenience  of  situation  to  the  sellers  of  the       jSi 
goods.    As  to  the  question  of  fact,  I  cannot  say  that 
the  jury  have  found  a  verdict  so  contrary  to  the  evi- 
dence, as  to  justify  the  Court  in  setting  it  aside,  (a) 

Rule  r^fled» 

</i)  Bext  J.  was  abMnt  ia  the  Bail  Court. 


The  King  against  Glenn.  Amrdo^ 

Janmay  89tlu 


'T'HE  defendant,  in  this  case,  had  been  prosecutrix  in 
an  indictment  for  a  conspiracy,  upon  which  the 
then  defendants  were  found  guiky.  An  indictment, 
however,  was  found  against  her  for  perjury,  and  an- 
other against  Maty  Whitby,  one  of  the  defendant's 
witnesses.  Hiey  stood  for  trial  at  the  last  London  sit- 
tings, as  special  juries,  the  indictment  against  the  de- 
fendant standing  first  in  order  in  the  paper. 

Jeremy  now  applied  to  quash  this  indictment,  upon 
the  usual  terms. 

Moore,  contra,  contended,  on  the  authority  of  The 
King  V.  Wehb  (a),  that  it  ought  only  to  be  done  on  the 
•special  terms,  that  the  prosecutor  should  be  named, 
end  that  thitf  indictment  should  stand  in  the  same  situ- 
-  ation  as  the  first  would  have  done. 

(a)  1  matkMoM,  4eO. 

Vol.  III.  C  c  The 


Fkactke. 
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1820.  The  Court  directed  the  rule  to  be  drawn  up  accord* 

"  ingly»    when  the  prosecutor's  name  should  be  dis- 

agtmut  dosed :   and 


ijLBHV. 


The  rule  drawn  up  was,  that  the  first  indictment 
should  be  quashed  on  the  payment  of  costs  by  the  pro- 
secutors, the  defendant  to  appear  on  the  12th  February  f 
the  issue  to  be  joined  on  the  second  indictment  to  stand 
for  trial  in  the  sittings-paper  in  the  same  situation,  and 
to  come  on  for  trial  in  the  same  order  with  reference 
to  the  prosecution  against  Mary  Whitby  as  the  issue 
joined  on  the  former  indictment. 


Anurdoy,  The  KiNG    against   The  Inhabitants  of 

MiLDENHALL. 
InsetUement      HP  WO  justices,  by  their  order,  dated  15th  January^ 

by  hiring  and         A  ,        .  ^ 

aerrice,  the  1819,  removed  Winner  Cooke  and  Susan  his  wife, 

^Ti^  pitce    from  the  parish  of  Mildenhall^  in  the  county  oiSuffitkf 


tii^ore' where  ^®  ^^  parish  of  NeuomarJcetf  AUSaintSj  in  the  county  of 
d"**^**^^  Cambridge.  The  sessions,  on  appeal,  quashed  the  or- 
cart,  had  a  bed    der,  Subject  to  the  opinion  of  this  Court  on  the  follow- 

provided  for 

bun  by  the  year    mg  case  : 

a*  j^    mrheiv  he 

rest^  every  On  the  1  st  of  jSfoy,  1817,  the  pauper  being  a  single 

four  or  five^  ™&"»  let  himself  as  a  yearly  servant  to  Bichard  BaUey^ 

^e^Hhe  oiMUdenhaU,  in  the  co\mtj  Suffolk,  and  entered  mto 

ni^t^d  af-  big  service  on  the  same  day.   The  pauper  was  employed 

terwarda  re*' 

turned  back  in     by  his  master  every  day  from  the  commencement  of  his 

the  momiuff  to 

hia  master's        service  up  to  the  5th  o{  April,  1818,  to  drive  the  mail- 
house  at  JIf.y 
andvsually 

went  to  bed  in  his  own  exclusive  room  for  about  two  hours :  Held,  that  his  place  of  rest 
was  in  3f.»  and  that  bis  settlement  was  there  also. 

cart 


TheKnro 
agttmti 


IN  THJC  60th  op  Geo.  III.  avU  'Ist  of  G£0.  IV.  375 

cart  to  and  from  Newmarket  and  Mildenhatt.  For  this  1820. 
purpose  he  started  every  night  from  MUdenhaU  and 
arrived  at  Newmarket  at  about  eleven  o'clock  in  the 
evening;  and  after  delivering  the  bags,  &c.,  which  ^^,j2*2r"*' 
generally  occupied  about  an  hour,  went  to  bed  at  an  Mxldxvball. 
inn  in  Newmarket^  in  a  bed  hired  for  him  exclusively 
for  a  year,  and  paid  for  by  his  master.  He  slept  until 
about  four  o'clock  in  the  morning,  when  the  mail-coach 
arrived  at  Newmarket  from  Landauj  and  the  pauper 
used  to  get  up  and  receive  the  MUdenhaU  mail-bags,  and 
drive  his  cart  back  to  Mildenhatt^  where  he  generally 
arrived  at  about  six  o'clock.  He  then,  after  putting 
up  his  horse,  &c,  went  to  bed  in  a  room  provided  for 
him  in  his  master's  house  at  MUdenhatty  and  slept  two 
or  three  hours.  He  was  employed  during  the  rest  of 
the  day  in  MUdenhaU^  as  his  master  chose^  and  some- 
times, which  was  about  eight  or  ten  times  in  a  month, 
he  did  not  go  to  bed  at  all  at  MUdenhaU.  He  kept 
all  his  clothes,  and  took  all  his  meals  in  his  master's 
house,  and  the  room  and  bed  in  which  he  there  slept 
were  exclusively  appropriated  to  him,  and  he  con- 
sidered that  MUdenhaU  was  his  home,  but  that  he  took 
his  night's  rest  at  Newmarket.  He  kept  no  clothes, 
nor  any  thing  else,  at  Newmarket^  and  other  persons 
occasionaUy  slept  in  the  same  room  there  with  him. 
From  the  5th  o(  Aprik  1818,  until  the  following  Ist  of 
May^  he  never  drove  the  mail-cart  at  all,  but  lived 
wholly  in  his  master's  service  at  MUdenhaU.  On  the 
1  st  of  Majfy  1 8 1 8,  he  quitted  Mr.  BaUet/%  service. 

Dover  and  Bolfey  in  support  of  the  order  of  sessions^. 
Here  there  was  no  question  as  to  the  validity  of  the 
hiring,  nor  the  duration  of  the  service.    The  only  doubt 

C  c  2  is, 
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1820.        18}  where  the  pauper  slept  daring  the  time.     For  the 

'  kst  twenty-five  nights  he  slept  wholly  at  MildtnhaU, 

againH        and  during  the  other  period  he  completed  his  njght'» 

anti  of        rest  at  that  place.     The  sleeping  four  or  five  hours  in 

MiLDxicHAL^.    ^g  middle  of  the  night  cannot  be  what  is  meant  by 

the  word  pernoctavit,  which  is  essential  to  the  obtam- 

ing  a  settlement.     Rex  v.  Bingwood  (a).     It  might  as 

well  be  contended  that  a  mail-guard  or  coachman  gains 

a  settlement  in  each  of  the  parishes  through  which  the 

coach  passes  in  the  night. 

Scarlett  and  Chittyj  contra.  Here  it  is  stated  as  a 
fact  in  the  case,  that  the  pauper  considered  himself  as 
taking  his  night's  rest  at  Newmarketf  and  the  bed  was 
there  hired  for  him  by  the  year,  which  is  an  important 
fact.  If  a  servant's  business  be  such  as  to  compel  him 
to  sleep  in  a  particular  parish,  no  doubt  he  gains  a  set- 
tlement there,  although  his  daily  service  be  in  another 
place.  Here  he  slept  substantially  at  Newmarketf  and 
the  rest  he  bad  at  MUdenhaU  was  after  seven  o'clock  in 
tlie  morning.  If  that  were  sufficient,  a  labourer  who 
slept  in  one  parish  in  the  night  might  gain  a  settlement 
in  the  parish  where  he  worked,  if  he  slept  there  two 
or  three  hours  during  the  day. 

Per  Curiam.  Here  the  pauper  was,  by  the  nature  of 
his  service,  compelled  to  wait  a  few  hours  in  the  middle 
of  the  night  for  the  return  of  the  maiL  During  that 
time  he  slept  there;  but 'that  sleep  was  not  his  or- 
dinary and  sufficient  rest,  for  after  he  retuimed  to  his 
master's  house  at  MildenkaU  he  went  to  bed  in  his  own 

(«)  1  M. is.  3^1, 

room. 
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ixMm,  which  was  there  provided  for  his  exclusive  use.         1620. 
He  did  not,  therefore,  go  to  Newmarket  as  to  his  place  of        •"^—     k 
rest,  and  unless  that  were  so,  he  could  gain  no  settle-         a^ainsi 
ment  there.     Besides,  it  was  for  the  respondents  below     '"^^^,2'^ 
to  establish  affirmatively  a  settlement  in  Neamarketi     MiminHALt 
and  if  that  is  left  doubtful,  the  Court  will  not  quash 
the  order  of  sessions.     But  here,  in  fiu;t,  Mildenhall 
appears  to  have  been  the  place  of  rest  of  the  pauper 
during  his  service.     The  order  of  sessions  is  therefore 
right. 

Order  confirmed. 


The  Kino  against  The  Inhabitants  of  Bleasbt.  saiwdt^, 

Januttty  89Ch. 

If/^ILLIAM  KIRKHAM,  with  his  wife  Catherine  wi^ereap«up«r 

and  four  children,  was  removed  from  JS/eos^  to  bypmntageia 

ThurgartoHj  in  the  county  of  Nottingham^  by  an  ordej*  '^^^^^^ 

of  two  justices  dated   l^th  January^  1819.     The  ses-  5»«dandieiT«i 

,  for  a  yew  in  ^.y 

sions,  on  appeal,  discharged  the  order,  subject  to  the  and  afterwanb, 
opinion  of  this  Court  on  the  following  case :  yeui  old,  ra- 

The  pauper  was  born  at  Gonalstoney  the  place  of  his  St'Sl  wSiISs 
father's  settlement,  in  Jbi^,  1785;  and  at  Martinmas^   uiSThahl^a 
1798,  being  then  thirteen  years  of  age,  was  hired  and  of  age:  Held, 
served  for  a  year  with  James  Hind^  of  Gonalstone  afore-  quired  a  lettle- 
said,  fiurmer.     When  the  pauper  was  about  sixteen  own  in  it,  he' 
years  of  age,  yis  father  gained  a  settlement  in  Thur-  low  a^  Sale- 
garton  by  renting  a  tenement  of  the  yearly  value  of  ™*"*  •^^  ^ 
10^  on  which  the  father  continued  to  reside  during  the  quently  gained 

in  another  pa» 

remainder  of  the  pauper's  minority,  and  the  pauper   nah^whiiittfae 
continued  during  such  period  (that  is,  from  about  two  ^!!S?^°^j^. 
years  after  the  expiration  of  his  service  in  Gonalstone^   "^^  ''™* 
until  he  was  twenty-one  years  of  age,)  to  reside  in  his 
C  c  3  father^ 


3r» 
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Hie  Kixa 

against 

The  Inhabit- 

antsof 


father's  house  at  Thurgartotij  working  daring  the  time 
as  a  journeymen  framework-knitter,  and  occasionally 
paying  part  of  his  earnings  to  hb  father  who  was  a 
labourer,  as  a  compensation  for  his  board*  The  ses- 
sions being  of  opinion,  that  the  pauper  had  gained  a 
settlement  in  his  own  right  in  Gtmalstone^  by  the  hiring 
and  service^  and  that  the  settlement  gained  about  two 
years  afterwards  in  TkurgarUm  by  the  pauper's  father, 
did  not  vary  or  affect  the  settlement  of  the  pauper,  dis» 
charged  the  order. 


Scarlett  and  Balguy^  in  support  of  the  order  of 
sions.  In  this  case,  the  pauper's  settlement  did  not 
follow  that  of  his  father,  because  he  had  acquired  a  set- 
tlement of  his  own  by  hiring  and  service  at  Gonalstone. 
And  the  circumstance  that  at  the  time  his  &ther  was  also 
settled  there,  cannot  make  any  difference.  This  is  not 
like  the  case  of  a  certificated  person;  there  his  family 
cannot  gain  settlements  by  hiring  and  service,  unless 
emancipated,  and  undoubtedly  it  has  been  held,  that  a 
hiring  and  service,  in  order  to  emancipate,  must  be  in 
a  third  parish,  and  that  if  it  be  in  the  certifying  parish 
it  will  not  do.  Rex  v.  Keel  (a).  Rex  v.  Ingaxjrth  (i). 
Rex  V.  Halifax,  (c)  But  this  case  is  distinguishable  al- 
together. Here  the  pauper,  under  the  S  ^.  &  Jlf.  c.  1 1. 
gained  a  substantive  settlement  in  his  own  right,  which 
put  an  end  altogether  to  his  derivative  settlement  from 
his  &ther.  And  even  if  the  case  be  put  on  the  ground 
of  emancipation,  it  may  be  safely  contended,  that  the 
pauper  was  emancipated ;  for  the  acquiring  a  settlement 
is    dbtinctiy  stated    by  Lord  Kenyon  as  one  of  the 


(a)  Odd.  144. 


{b)  ST.R,339. 


(c)  -Bt4rr.iSr.a806. 

modes 
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modes  of  eoumcipation,    Bea  v.  ^tfon  c»m  Twain-        1820. 
invokes,  (a)  ' 

The  Kiv» 

Oganul 

-Yotofi  and  Z)«i»w«,  contri.  Ifa  child  be  not  eman.  ^•J^of^'" 
cipated  but  continues  a  part  of  its  father's  family^  every  Bt^Atir* 
new  settlement  acquired  by  the  father,  is  also  a  new 
settlement  acquired  by  the  child.  And,  therefore,  in 
the  present  case,  if  the  pauper  was  not  emancipated^ 
the  settlement  in  Tkurgarton  is  his  last  legal  settlement* 
Now,  in  order  to  'constitute  emancipation^  there  must 
be  some  deliberate  act  of  separation  on  the  part  of  the 
family.  Marriage  or  separation,  after  twenty-one,  ov 
contracting  a  relation  inconsistent,  as  in  the  case  of  the 
soldier  are  all  deliberate  acts  of  this  description.  To 
these,  undoubtedly.  Lord  Kenyon  adds  in  the  case 
cited,  the  acquiring  a  settlement  for  himsel£  But 
'  this  must  be  understood  to  be  a  settlement  distinct  fironi 
that  of  his  family^  for  no  other  settlement  could  produce 
a  separation.  And  in  Bex  v.  CoUingboitm  Ducis(b\ 
Lord  Kenyan  corrected  his  expression  in  this  manner. 
Besides^  in  Bea^  v.  Keel  it  was  distinctly  stated,  that  a 
party  can  acquire  no  new  settlement  in  a  place  where 
he  was  settled  before.  If  so,  the  hiring  and  serrice  in 
this  case  gave  none  at  Gonalslotief  and  then  no  doubt 
can  remain  on  the  point.  In  Bex  v.  Boach  (c),  it  «eems 
to  have  been  taken  for  granted  that  if  the  soldier  had 
returned  into  his  father's  family  before  twenty-one  he 
would  not  have  been  emancipated.  Here,  after  the 
hiring  and  service,  the  pauper  returned  and  remained 
till  twenty-one  in  his  father's  family,  during  which  time  | 
the  new  settlement  was  gained  by  him.     The  contrary 

(a)  5  T.  B.  5S5.  (h)  4  T.  R.  199.  (c)  S  T.  M.  247* 

Cc  4  decision 
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18dO«        decision  would  have  a  bad  effect  in  separating  &mifie« 
from  each  other, 

Abbott  C.  J.    I  am  of  opinion  that,  in  this  case, 
the  order  of  sessions  should  be  confirmed.    Tliere  are^ 
undoubtedly,  some  consequences  which  will  follow  from 
this  decision,  which  are  to  be  regretted,  but  they  are 
consequences  arising  from  the  system  of  the  poor  laws, 
over  which  the  Court   has  no  control.      There   is, 
however,  dnother  inconvenience,  I  mean  the  great  fre« 
quency  of  legal  controversies,  which  this  Court  can,  m 
some  degree,  prevent,  by  not  departing  from  the  deci- 
sions of  our  predecessors  who  have  left  us,  as  it  seems  to 
me^  an  intelligible  rule  upon  this  subject    I  take  it  to 
be,  settled  law,  that  if  a  child  acquire  a  settlement  of  his 
own,  although  he  may  afterwards,  during  his  minority, 
return  and  Uve  with  his  father's  family,  he  does  not  fol- 
low the  settlement  of  his  father  subsequently  obtained. 
In  this  case  the  pauper  did  acquire  a  settlement  by  the 
hiring  and  service  in  Gonalstone;  and  afler  that  time  he 
derived  his  settlement  no  longer  from  (his  father,  but 
from  the  contract  of  hiring.    I  cannot  agree  with  what 
is  stated  in  Bex  v.  K^el  on  that  subject;    and,   in- 
deed, the  point  was  no  part  of  the  decision  of  the 
Court  in  that  case.      For  the  question,   both  there 
and  in  JBer  v.  Iitgaxnih^   was,    whether  a  certificate 
was  discharged  by  a  hiring  and  service  in  the  cer- 
tifying parish,  and  the  Court  held,  that  it  was  not, 
on  the  ground,  probably,  that  it  was  better  to  hold 
that  no  settlement  gained  in  the  parish  granting  the 
certificate^   should  af&ct  the  parish  to  whom  it  was 
granted,  it  not  being  a  question  into  which  the  latter 
would  be  likely  to  enquire.      Those  cases  are,  how- 
ever. 
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ever,  very  disdnguuhable  firom  the  present  lam^there* 
fore^  of  opinion,  tliat  the  order  of  sessions  ought  to  be 
confirmed. 

Baylby  J.  I  am  of  opinion,  tliat  the  cases  relating 
to  certificated  persons  ought  to  be  wholly  laid  out  of 
the  question,  in  the  present  case.  It  has  long  been 
considered  as  a  point  settled  by  Hex  v.  Witton  cum 
Tvjombrookes  that  the  settlement  by  parentage  only 
continues  so  long  as  the  child  remains  a  member  of 
the  family,  and  that  the  settlement  of  a  child  who  has 
acquired  one  of  his  own  does  not  shift;  with  that  of  the 
&ther.  Then  the  only  question  is,  whether  this  pau- 
per has  done  any  act  to  gain  a  settlement  of  his  own  in 
Ganalstane.  It  is  said  that  he  has  not,  because  he  had 
a  settlement  there  before,  but  the  words  of  the  statute 
of  the  3  n^.  &  M.  expressly  provide,  that  if  an  unmar- 
ried person  shall  so  be  hired  and  serve,  he  shall  be 
judged  and  deemed  to  have  a  good  settlement.  It 
seems  to  me,  that  the  statute  having  expressly  provided 
this,  the  pauper  who  was  hired  and  served  a  year  in 
Gondlstone^  did  gain  a  settlement  there^  and  that  the 
order  of  sessions  must,  therefore^  be  confirmed. 

HoLROYD  J.  I  think  that,  in  this  case,  the  settle- 
ment of  the  son  was  not  varied  by  the  settlement  of  the 
father,  subsequently  obtained.  The  cases  which  have 
been  cited  with  respect  to  certificates  do  not  seem  to 
me  to  be  applicable  to  the  present.  I  can  see  no  rea- 
son why  a  party  should  not  gain  a  new  settlement  in 
the  parish  in  which  he  had  one  before^  where  origin- 
ally he  had  it  in  another  right,  as  derived  fi'om  hia 
father,  and  subsequently  in  his  own  right,  under  the  con- 
tract of  hiring  and  s^vice.     I  therefore  fully  agree  with 

the 
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1820*        the'  Court  in  thinking  that  this  order  ought  to  be 
^jj^       confirmed, 
a^unst  Order  confirmed,  {a) 

^^^  ^  (a)  BeMt  J.  was  absent  in  the  Bail  Court. 

BucAisr. 


January  99th. 


The   King    against    The   Inhabitants  or' 
Skeffington. 


'^rWO   justices,    by  thdr  order,    removed   Thmnas 
Harrison^  and  Ruth  his  wife,  from  the  parish  of 


Where  the  mo- 
ther of  an  ap- 
prentice, whose 

Spired,  B^piicd   Hdlstead  to  the  parish  of  Skeffington^  both  in  the  county 

to  his  master  to   of  Leicester.    The  sessions,  on  appeal,  confirmed  the 

give  nnn  up  to  ^  rr        » 

order,  subject  to  the  opinion  of  this  Court  on  the  fol- 


her,  and  the 
master  having 
consented  to  it, 
and  all  having 
agreed  to  part, 
the  apprentice 
went  away ;  but 
the  indenture, 
which  was  in 
the  hands  of  a 
third  person, 
was  nerer  ap- 
plied for  nor 
^Ten  up : 
Held,  that  the 
apprenticeship 
was  not  put  an 
end  to  by  this 
agreement,  al- 
though the  mas- 
ter said  that  he 
would  have 
given  up  the 
indenture  if  he 
had  had  it  in  his 
possession  at 
the  time,  and 
afterwards  re- 
fused to  take 
back  the  ap- 


lowing  case : 

The  respondents  proved  a  hiring  and  service  in 
Skeffington  by  the  pauper  Thomas  Harrison^  from 
Martinmasj  1812,  to  the  following  Martinmas.  The 
appellants  then  gave  in  evidence  an  indenture  of  ap* 
prenticeship,  dated  1805,  by  which  the  pauper  bound 
himself  apprentice  to  William  Dudgeon^  of  the  parish  of 
St.  Martfy  Leicester^  for  the  term  of  ten  years.  A  pre- 
mium of  12/.  was  stated  in  the  indenture  to  have 
been  paid  to  Dudgeon  with  him  by  the  churchwardens 
and  overseers  of  the  parish  of  Tugby^  which  was  also 
stated  to  have  been  paid  by  them  out  of  a  cha- 
ritable donation  fund  belonging  to  that  parish.  No 
evidence,  however,  was  given  of  the  premium  having 
been  paid  out  of  a  charitable  fund,  except  the  above 
statement  on  the  face  of  the  deed,  and  the  declaration 

prentice. 

Secondly,  where  an  xmstamped  indenture  of  apprenticeship  recited  that  a  premium  of  12/. 
had  been  paid ;  but  added,  that  it  was  paid  out  of  a  charitable  donation  fund  belonging  to 
the  parish,  and  the  master  being  called,  proved  that  the  premium  had  been  paid  by  the 
parish  officers,  who  told  him  at  the  time  of  paying  it  that  it  was  charity  money:  Held,  that 
the  fact  of  payment  being  proved,  the  recital  in  die  indenture,  and  the  declaritions  of 
the  parish  officers,  were  not  admissible  in  evidence,  so  as  to  bring  the  case  within 
the  exception  in  the  44  G.  7.  c  98.  s,  190^  and  that  the  indenture,  being  unstamped^  was 
void.  Semblc,  that  a  charitable  donation  fund  belonging  to  a  parish  is  a  public  charity, 
within  such  exception. 

of 
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of  the  parish  officers  at  the  time  they  paid  it,  that  it         1820. 
was  charity-money.     The  deed  was  objected  to  as  not 
having  any  stamp,  but  the  objection  was  over-ruled.         agfiuut 
The  pauper  served  under  the  indenture  for  four  years         „ts  of 
in  the  parish  of  St.Mary^  Leicester^  when  his  mother     S"'™*^"- 
applied  to  JDu^^eon  to  give  him  up  to  her,  she  saying 
she  had  fprocured  another  master.     Hie  master  said 
she  might  have  him  and  welcome.     They  all  agreed  to 
part,  and  the  boy  went  away  with  his  mother.     The 
indenture  remained  in  the  hands  of  the  overseers  of 
Tt^hy^  and  was  never  delivered  either  to  the  boy  or 
his  mother,  nor  applied  frtr  by  any  of  the  parties ;  but 
the  master  said  he  would  have  given  it  up  if  it  had  been 
at  the  time  in  his  possession.     The  overseers  of  Ti^by 
afterwards  applied  to  Dudgeon  to  take  the  boy  again ; 
but  he  said  he  would  not,  adding,  unless  the  magis- 
trates make  me  take  him  again,  I  have  done  with  him ; 
and  he  never  heard  any  thing  more  on  the  subject. 

Denmanj  Marriott^  and  Dwarm^  in  support  of  the 
order  of  sessions,  contended,  that  the  indenture  was 
void,  masmuch  as  a  premium  was  paid,  and  no  stamp 
was  affixed  to  it,  as  required  by  44  G.  3.  c,  98.  And 
diere  was  no  legal  evidence  that  the  premium  was 
advanced  out  of  any  public  diarity,  so  as  to  bring  the 
case  within  the  exception  contained  in  section  190  of 
that  act.  For  if  the  recital  in  the  indenture  was  suf- 
ficient, it  would  always  be  competent  for  the  parties  to 
make  such  a  recital,  and  so  to  avoid  the  duty  alto- 
gether. Nor  was  the  declaration  of  the  parish  officers 
evidence  which  ought  to  have  been  received.  Then,  if 
so,  the  indenture  being  void  ab  initio,  the  pauper  was 
sui  juris  when  he  hired  and  served  in  1812  in  Sk^ffing- 
toiu    But  if  not  void  ab  initio,  still  the  apprenticeship 

was 
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1820.  was  put  an  end  to  by  the  agreement,  in  1809,  between 

■■  the  mother  and  Dudgeon.    If  any  thing  short  of  abso- 

^cf£r**  lute  cancellation  will  do,  this  is  sufficient;  for   the 

^^Jttrf*''  reason  expressly  assigned,  for  not  giving  up  the  inden- 

SKBrraioTox.  ^^^^^  ^^^  ^^jy  ^^^^  jj.  y^^  j^  the  hands  of  a  third  party. 

And  the  master  afterwards  refused  to  take  the  boy 
again.  And  even  if  this  was  not  so^  then  the  subse- 
,quent  service,  in  1812,  may  be  considered  as  a  service 
with  the  permission  of  Dudgeons  and  if  so,  a  settlement 
would  still  be  gained  in  Skeffington. 

Gurnet/^  PhiUipps^  and  Frefncklin^  contra.  The  objec- 
tion as  to  the  want  of  a  stamp  arose  and  was  answered 
by  one  and  the  same  instrument.  For  if  the  recital  be 
read  to  prove  the  payment  of  the  premium,  it  must  also 
be  read  to  shew  that  that  premium  was  advanced  out 
of  charity  money.  So,  also,  as  to  the  declaration  of 
the  parish  officer.  That  was  a  declaration  accompany- 
ing the  act  of  payment,  and  qualifying  it.  Then,  if  so, 
Bex  V.  St.  Matthevfs,  Bethnal-green  (a)  shews  that  this 
is  a  public  charity  within  the  exception.  As  to  the  other 
point,  Bex  v.  Bow  {b)  is  decisive  to  shew  that  the  in- 
denture was  not  put  an  end  to,  and  Bex  v.  Harberton  {c) 
is  to  the  same  eflfect  Then  the  apprentice  was  not  sui 
juris  in  1812,  when  the  hiring  and  service  took  place; 
and,  therefore,  gained  no  settlement  in  Skeffi$igton. 

Abbott  C.  J.  If  it  had  been  shewn  in  the  present 
case^  that  this  apprenticeship  had  ever  been  well  consti- 
tuted, I  should  have  been  of  opinion,  upon  the  autho- 
rity of  the  case  ofHeorv-AMi;^  which  has  been  cited  her^ 
that  the  agreement  between  the  parties  in  this  case  was 
not  sufficient  to  put  an  end  to  the  indenture.     I  think, 

(«)  Burr.  S.  C  574.        (i)  4M*i3*399.         {c)  1  T.  S.  Ida. 

alscb 
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also,  that  the  fupdout  of  which  the  premium  is  said  to        1820. 

have  been  paid,  was  a  public,  charity  within  the  mean- 

iiig  of  the  exception  in  the  stamp-act.     But  I  think        againsi 

The  Inhabit- 
that  there  is  no  sufficient  evidence  in  this  case  to  shew         uits  of 

that  the  premium  was  in  &ct  paid  out  of  such  a  fund. 
It  is  stated  in  the  case^  as  a  fact  proved  by  the  master, 
that  a  premium  of  12/.  was  paid  with  the  apprentice. 
That  being  so,  it  would  be  very  dangerous  to  say  that 
the  declaration  of  the  parish  officers  should  be  admit- 
ted to  prove  the  nature  of  the  fund  out  of  which  it 
was  paid,  more  especially  when  those  persons  might 
have  been  called  to  prove  the  fact.  The  case  is  not 
precisely  the  same  as  if  a  declaration  of  the  parish 
officers  had  been  offered  as  the  only  proof  of  payment. 
In  that  case  the  whole  declaration  would  have  been 
receivable.  But  here  the  fact  of  payment  was  itself 
proved.  Upon  that  ground  I  am  of  opinion  that  the 
indenture  ought  not  to  have  been  receiv^  in  evidence ; 
and,  therefore^  that  the  sessions  had  nothing  before 
them  to  shew  that  the  pauper  was  not  sui  jilris  at  the 
time  when  he  served  for  a  year  in  Skefflngion,  The 
order  of  sessions  must,  however,  be  confirmed,  because 
their  ultimate  decision,  although  founded  on  wrong 
grounds,  was  correct. 

Baylet  J.  I  am  entirely  of  the  same  opinion. 
The  resp<»idents  having  proved  a  case  of  hiring  and 
service^  it  became  the  duty  of  the  appellants  to  shew 
that  there  was,  at  the  time,  a  subsisting  valid  appren- 
ticeship. In  order  to  do  that,  they  produce  an  in- 
denture^ which,  on  the  &ce  of  it,  purports  that  a  pre- 
mium has  been  paid,  and  which  is  not  stamped.  Now, 
if  that  premium  was  paid  out  of  a  public  charity,  it  was 

the 
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1820.  ^b®  ^^^y  ^^  ^^  appellants  to  prove  that  fact,  which 
was  within  their  knowledge,  and  of  which  the  respond- 
ents could  know  nothing.  An  indenture  of  appren- 
^te  dr*'*^  ticcship  is  no  evidence  of  the  facts  recited  in  it.  If  it 
Skipfikctok.  were^  the  inconvenience  pointed  out  in  argument  would 
occur,  that  in  order  to  defraud  the  revenue  a  party 
might  always  recite  that  the  premium  was  paid  out  of 
a  public  charity,  whether  the  fact  were  so  or  not  But 
it  is  said  that  if  the  payment  of  the  premium  be 
proved  by  the  indenture,  this  recital  also  becomes  evi- 
dence. Tliat  answer  is  not,  however,  sufficient;  for  it 
is  plain  upon  this  case,  that,  independently  of  the  in- 
denture, there  is  direct  evidence  of  the  fiict  of  payment. 
I  think,  therefore,  that  on  the  evidence  this  was  a  void 
indenturs. 

HoLBOYD  J.  If  the  recital  in  the  indenture  of  ap« 
prenticeship,  and  the  declaration  of  the  parish  officers, 
had  been  the  only  evidence  of  the  Act  of  payment  of 
the  premium,  I  should  have  been  of  opinion  that  diere 
was  sufficient  evidence  also,  that  it  was  paid  out  of  a 
public  charity.  But,  on  looking  at  this  case,  it  is  clear 
to  me  that  Xhat  fact  was  proved  substantially  by  the 
master.  If  so^  the  sessions  decided  wrong  in  re- 
ceiving the  indenture  in  evidence  without  a  stamp. 
Their  ultimate  decision  was,  however,  right,  for  they 
confirmed  the  order. 

Order  of  Sessions  confirmed,  (a) 
(a)  Btu  J.  absent  in  the  Bail  Court. 
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1820. 

Hanlby,  Esq.  against  Pepper.  j^^  ^^ 

A  SSUMPSIT  by  plaintiff,  as  farmer  of  posUhorae  Where  an  inn. 

duties  for  HertfardsAtre^  against  defendant,  a  per-  at  his  inn  in  the 

son  licensed  to  let  horses  for  travelling  post,  for  duties  hisst^a'ai^n 

payable  by  him.     There  was  also  a  count  for  money  S^^^^gf" 

had  and  received.     Plea,  ireneral  issue.    At  the  trial,  »«>>«  criterion 

°  by  which  to 

before  AbbM  J.,  at  the  sittings  after  Trinity  term,  1818,  ucertain  the 
a  verdict  was  found  for  the  plaintiff,  damages  5^. ;  sub-  he  is  to  take 
ject  to  the  opinion  of  this  Court,  upon  the  following  ^j  ^  accoSt 

case*  fortheport- 

^^  *  hone  duties 

The  plaintiff  was  the  farmer  and  collector  of  the  post-   ^™^  ^^  G,  3. 

^  ^  c.  26.  t.  13. 

horse  duties  for  the  county  of  HertSy  and  the  defendant 
was  a  person  licensed  to  let  to  hire  horses,  for  the 
purpose  of  travelling  post  by  the  mile,  or  from  stage 
to  stage,  under  a  licence  from  other  persons,  who  were 
fonners  and  collectors  of  the  like  duties,  in  the  county 
of  Middlesex.  At  the  time  in  question,  the  defendant 
kept  the  Commercial  Ifm^  at  Bamet^  and  resided  there 
with  his  fiunily.  The  inn  is  in  the  county  o(  Herts.  On 
the  other  side  of  the  road,  and  in  the  county  of  Middle^ 
sex,  he  held  stables  and  other  buildings,  in  a  yard, 
where  he  kept  all  his  horses  for  hir^  and  where  the 
ostler  and  his  wife  resided,  by  whom  the  stamp-oflBce 
and  posting-tickets  were  constantly  filled  up,  and  sent 
from  the  yard  with  the  horses  and  chaises,  when 
hired  or  ordered  by  any  customer.  The  chaises  were 
all  returned  to  the  assessed  taxes,  and  the  assessed 
duties  upon  them  were  paid  in  the  county  of  Herts. 
Up  to  the  1st  October^  1817,  the  defendant  took  out  an 
annual  licence  from  the  collector  for  the  county  of  Herts, 

who 
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1820.  who  was  then  also  collector  for  Middlesex  ;  and,  under 
"— ""^  such  licences,  paid  the  post-horse  duties  to  the  said  col- 
ogahut  lector,  up  to  that  time.  The  districts  then  becoming 
separated ,  he  took  out  a  new  licence  from  the  fiurmer 
and  collector  for  the  county  of  Middlesex;  and,  since 
that  time,  all  the  stamp-office  tickets  issued  by  the  de- 
fendant, with  horses,  have  been  supplied  to  him  by  the 
farmer  of  the  district  in  which  Middlesex  is  included. 
He  was  applied  to  on  the  part  of  the  plainti£^  as  farmer 
of  the  duties  for  HeriSf  on  the  25th  of  Februaary^  1818, 
who  asked  the  defendant  if  he  h^  taken  out  a  licence 
for  Herts ;  he  said  he  had  taken  out  a  licence  for  Mid- 
dlesex^ as  his  horsey  stood  there,  and  should  aocoiuit  for 
the  duties  to  the  farmer  of  Middlesex^  and  not  to  the 
iumes  of  Hei-ts.  On  the  8th  of  Marci,  1818,  J<^ 
Hillsj  a  guest  of  defendant,  in  the  Commercial  Inny  in 
the  traveller's  room  there,  which  is  ifi  the  county  of 
HertSy  ordered  of  the  defendant  a  chaise  and.  pair  of 
horses,  to  be  used  by  the  said  John  Hills  in  travelling 
from  thence  to  Si*  AlbarCs;  and  defendant,  previously  to 
the  usmg  of  the  said  horses,  charged  the  amount  to  the 
said  John  HUls.  The  said  chaise  and  horses  having 
been  put  to  at  the  stables  /m  Middlesex^  and  a  stamp 
office  ticket  for  Ihem  filled  up  there  by  the  ostler, 
were  driven  up  to  the  door  of  the  inn,  on  the  Hertford^ 
shire  side  of  the  road,  and  there  took  up  the  said  John 
HillSf  and  carried  him  to  St.  Alban's.  The  hiring  by 
Hills  was  made  at  the  instance  and  expenoe  of  the 
plaintiff  in  this  action.  The  defeiidant  had  notice  on 
the  12th  o{  March,  1816,  to  pay,  on  the  25th  of  the 
same  month,  to  the  plaintiff,  as  such  farmer  and  col- 
lector, the  duties  upon  the  aforesaid  hiring ;  but  refused 
so  to  do,  contending  that  it  belonged  to  the  farmers  ibr 
S  the 


iN  THE  60th  of  6£0.  III.  AND    IST  OF  GeO.  IV. 

the  coun^  of  Middlesex^  to  whom  he  acoonnted  for  the 
same. 

Bayly  ioxikie  plaintiff.  It  might,  perhaps,  be  con- 
tended, that  in  this  case,  the  defendant  has  not  acted 
bona  fide  in  removing  his  hordes  inXo  Middksex ;  but, 
without  doing  that,  it  is  clear  from  44  6. :).  e.  98. 
sched.  J3.,  by  which  the  duty  is  imposed,  that  the  place 
of  residence  is  to  be  the  criterion.  Now,  in  this  case,  the 
residence  was  in  Hertfordshire^  where  the  traveller  com- 
menced his  journey.  And  this  is  confirmed  by  25  G.  S, 
c.  5 1  •  ^.  1 5. ;  for  the  innkeeper,  who  issues  the  stamp-office 
ticket,  is  required  to  put  on  it  the  name  of  his  house, or 
sign.  The  27  G.  3.  c.  26.  «.  IS.  does  not  vary  the 
case :  that  only  provides,  that  the  duty  shall  be  payable 
where  the  ticket  is  issued,  and  the  innkeeper  issuing  it 
resides.  It  therefore  clearly  contemplates,  not  an 
issuing  by  the  ostler,  but  by  the  innkeeper.  If  so,  the 
ticket  in  this  case  was  issued  in  Herifardshire^  where 
the  defendant  also  resided. 
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MarrytUt  contra.  Here,  the  defendant,  who  has 
taken  out  his  licence  from  the  Middlesex  collector, 
ought  to  account  for  the  duties  to  him,  and  he  has  done 
so.  The  provisions  of  25  G.3.  c.  5i.  are  immaterial 
to  the  present  case;  for,  at  that  time,  no  questions 
could  arise  between  difierent  collectors,  and  therefore  it 
was  of  no  consequence,  provided  the  duties  were  paid, 
in  what  place  they  were  accounted  for.  But  the  27  G.  3. 
e.  26.  5.  13.  was  passed  for  the  purpose  of  regulating 
the  matter,  and  provides,  that  the  duty  shall  be  pay- 
able where  the  tickets  are  issued.  Here,  that  is  done 
in  Middlesex ;  for  they  are  made  oat  there,  and  there 

Vol.  III.  Dd  deUver- 
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JiS2(k  delivered  lo  the  post-boy,  who  is,  for  that  purpose,  tke 
agent  of  the  traveller.  Suppose  a  livery-stable  keeper 
resides  at  a  distance  from  his  place  of  business,  and 
does  not  keep!  an  inn,  it  is  clear  he  must  account  to  the 
district  iirhere  his  stables  are,  and  that  case  is  not  dis- 
tinguishable from  this.  Here^  the  defendant's  place  of 
business  for  posting  is  in  Middlesex.  As  to  any  fraud 
or  cdlusion,  it  is  wholly  out  of  the  case. 

Abbott  C«  J.  It  appears  to  me^  that  by  the  true 
construction  of  this  act  of  parliament,  the  site  of  the 
residence  of  the  paity,  and  not  that  of  his  stables,  is  to 
determine  the  district  in  which  he  b  to  take  out  his 
licenee^  and  where  the  duties  are  to  be  payable.  By 
the  25  6.  S.  c.  SI.  s*  8.  a  separate  and  distinct  licence 
must  be  taken  out  for  each  and  every  inn,  house,  or 
other  places  which  any  postmaster  or  other  person  shall 
keep  for  the  purpose  of  letting  horses  for  hire  by  the 
mile  or  stage ;  and  i^  therefore,  the  construction  con* 
tended  for  by  the  defendant^  were  correct,  it  would 
follow,  that  a  person  who  resided  near  the  junction  of 
twQ  counties,  and  who  had  two  staUes,  one  in  each 
county,  would  be  compellable  to  take  out  two  licences, 
and  it  would  be  incumbent  upon  him  to  pay  the  duties 
tx>  lihe  collectors  of  the  one  or  the  other  county,  accord- 
ing.  as  the  horses  came  out  of  one  or  the  other  stable* 
N0W9  all  this  confusion  of  accounts  will  be  avoided  by 
taking  the  residence  of  the  innkeeper  as  the  criterion 
by  which  to  determine  the  district  where  the  licence  is  to 
be  taken  out,  and  the  duties  payable.  The  words  of  die 
27  6. 3.  c.  SG.  5. 13.  are^  that  the  dut^  shall  belong 
to  the  district  where  the  tickets  shall  have  issued,  and 
where  the  postmaster  issuing  the  same  shuU  reside.    It 

is 
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is  said,  indeed,  that  the  tickets  were  issued  where  they 
were  made  out  by  the  ostler,  viz.  in  Middlesex  ^ 
but  I  do  not  agree  to  that,  for  I  think  they  were  issued 
by  the  defendant  in  Hertfordshire^  where  he  delivered 
them  to  the  traveller.  I  think,  therefore^  that  .the 
plaintifF  is  entitled  to  the  judgment  of  the  Court. 


1820. 


Baylet  J.  I  am  of  the  same  opinion.  If  this  had 
been  a  case  where  a  party  had  stables  for  letting 
horses,  and  resided  elsewhere,  his  residence  not  being  a 
place  of  public  entertainment,  perhaps  I  might  be  of 
opinion  that  the  site  of  the  stables  would  determine  the 
district  where  the  duties  were  payable.  But,  in  the 
present  case,  I  have  no  doubt  that  the  stable-yard  of 
the  defendant  in  Middlesex  was  not  the  place  where  he 
let  the  horses,  and  where  he-  ought  to  have  paid  the 
duties^  and  that  his  residence  on  the  opposite  side  of  the 
road  was  so.  This  seems  to  me  quite  clear  from  the  pro- 
visions of  the  25  G.  3.  c.  51.,  by  the  15th  section  of 
which  the  post-horse  duty  is  imposed  on  the  traveller, 
and  ^the  person  letting  out  the  horses  is  to  deliver  to 
him  a  stamp-office  ticket,  which  the  traveller  is  to  leave 
at  the  first  toll-bar;  and  the  l7th  section,  alluding  to 
this  provision,  speaks  of  it  as  the  ticket  by  this  act 
directed  to  be  issued  to  such  traveller.  Now,  this 
seems  to  me  to  explain  the  phrase  used  in  \tl  G.  3. 
c^26.  $.13.,  upon  which  this  question  turns.  That 
clause  provides,  that  the  duties  shall  belong  to  the 
district  where  such  tickets  shall  have  issued,  and  where 
the  innkeeper  issuing  the  same  shall  reside.  Now^ 
here,  the  innkeeper  resides  in  Hertfordshire^  and  i^  as 
qipesrs  in  the  clause  r^erred  to  in  25  G.  3.  e.  51.,  the 
issuing  of  tli»  tickets  iroaas  tke  delivwy  rf  it  by  the 
Dd  2  inn- 
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1830.        innkeeper  to  the  traveller,  that  also  appears  from  the 

,,  case  to  have  taken  place  in  Hertfordshire.    I  think, 

Haklkt  '^  ^ 

agamM        therefore,  there  must  be  judgment  for  the  plidntiff. 

HoLROYD  and  Best  Js.  concurred. 

Judgment  for  plaintifi. 


jwdsy,  Campbell  against  Lewis.     In  Error. 

Whored,  being   HP  HE  declaration  set  out  an  indenture,  dated  Naoemr- 

poHCHed  of  JL 

oortainpremiies  i^  Ist,  1803,  between  the  plaintiff  in  error  and 

y9n%,  asngned    Benjamin  Corpy  whereby,  after  reciting  that  by  inden- 

owio!B*for      ^^^^  dated  January  I  sty  1801,  James  Barclay  demised 

thenaidaeof     to  the  plaintiff  in  error,  his  executors,  administrators, 

his  tenn,  with  a  ^ 

covenant  for       and  assigns,  certain  tenements  at  Totteridgey  to  hold 

quiet  enjoy-  . 

inent,andi7.  from  25th  MoTchy   1800,  for  the  term  of  21  years  next 

signed  them*"  ensuing,  at  the  yearly  rent  of  70/.     And  that  Corp  had 

HddTt^  c.  agreed  with  plaintiff  in  error  for  the  absolute  purchase 

^ul  iTj  s  ^^^  P*'^^  ^^  ^^  premises  so  demised  for  the  residue  of  his 

dielcMorof  ^,  term  in  them  for  the  sum  of  420/.;  in  consideration  of 

for  a  breech  of 

covenant  com.  which  plaintiff  in  error  had  agreed  to  pay  the  rent  of 
preriouily  to'  70/.,  and  all  further  rents  that  should  become  pay- 
to  bH^^^  *^'®  ^^  Barclay^  and  to  indemnify  Owy,  his  execu- 
maintainan  ^^  administrators,  and  assigns,  therefrom;   it  was 

action  against 

J.  upon  the       witnessed,   that  plaintiff  in    error  did  bargain,    sell, 

eorenant  for 
quiet  enjoy- 
ment, on  the  ground  that  there  wm  a  piivitj  of  estate  between  Ji.  and  C. ;  secondly,  the 
dedaration  having  set  out  the  indenture  from  ji,  to  B.,  in  which  it  was  recited  that  J,  JL, 
by  indenture^  drmisf*^  to  A.  the  premises,  and  it  afterwards  appearing  on  the  hce  of  the 
dedaration,  that  J.  S»  had  entered  and  ^^ected  C  ftom  the  premises  for  a  forfeiture :  Held, 
Amt  the  Court  might,  particularly  after  verdict,  presume  that  J.  S*  had  a  title  to  the  pre- 
although  there  was  no  express  allegation  of  that  fact.     Thirdly,  when  part  of  the 


special  damage  laid  in  the  declaration  did  not  fall  strictly  within  the  covenant  sUcyed  to  be 
broken,  it  is  to  be  prenmsd,  after  verdict,  that  the  jury  were  dhnectpd  at  the  tnal  not  to 
take  that  part  into  their  consideration. 

assign^ 
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assign,  and  set  over  to  Corp^  his  executorsi  administra-         1820. 

tors,  and  assigns,  certain  tenements,  being  part  of  those         

demised  by  Barclay  to  him,   to  hold  during  all  the       ^,J^" 
residue  and  remainder  of  the  said  term  of  21  years,         ^*'^"- 
*tDUh  acooenantfor  quiet  enjoyment.     The  declaration 
then  stated  that  Corp  entered  upon  ttie  said  assigned 
premises;  and  being  thereof  so  possessed^  by  inden- 
ture^ dated  Janfiory  2d,  1804,  assigned  them  over  to 
defendant  in  error,  .who  entered  and  became  possessed 
thereof.     And   then,  after  averring  performance  by 
defendant  in  error  of  all  things  on  his  part  to  be  per- 
formed, it  was  stated,  as  a  breach  of  the  covenant  for 
quiet  enjoyment,  that  Barclay^  on   the  11th  Augusif 
1811,  had  entered  and  ejected  the  defendant  in  error 
from  the  premises,  for  a  forfeiture  of  the  same  pre^ 
raises  before  then  committed  by  plaintiff  in  error  by  a  . 
breach  of  covenant  contained  in  the  indenture  dated 
January  1st,  1801.     It  then  alleged,  as  special  damage, 
that  defendant  in  error  not  only  lost  the  use  of  the  pre- 
mises so  assigned,  and  was  obliged  to  lay  out  divers  large 
sums  of  money  in  endeavouring  to  defend  his  posses- 
sion thereof,  but  that  he  had  also  lost  divers  large  sums 
of  money  expended  in  and  about  the  alteringy  improoingf 
and  ornamenting  the  same  premises.    The  plaintiff  in 
error  pleaded,  first,  non  est  factum  as  to  the  indenture 
dated  November  1st,  1803;  secondly,  a  similar  plea  to 
the  indenture  dated  2d  Jan.  1804* ;  thirdly,  that  Barclay 
had  not  entered  upon  the  assigned  premises,  and  ^ect^- 
ed  defendant  in  error  therefrom ;  fourthly,  tliat  Bar* 
day  had  ratified  the  title  of  defendant  in  error,  and 
that  defendant  in  error  had  peaceably  and  qoiedy  en- 
joyed the  premises;  and,  fifthly,  that  defendant  in  error 
had,  ever  since  the  supposed  forfeiture,  enjoyed  the  pr»- 
Dd  3  misM 
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1820.  knises  by  the  licence  of  Barclay,  All  these  israes 
■■       haring  been  found  for  the  defendant  in  error,  the  da- 

^^^^  mages  were  assessed  liy  the  jury  generally  al  800L 
The  case  was  argued  in  the  Court  of  Common  Pleas, 
and  Aat  Court  held  that  the  action  was  maintain- 
able, (a)    Whereupon  a  writ  of  error  was  brought. 

JfuSocXrSeijt,  for  the  plaintiff  in  error.  This  action 
can  only  be  sustained  on  the  ground  either  that  there 
was  a  privity  of  contract  between  the  parties,  or  a 
privity  of  estate.  There  is  no  privity  of  contract;  for 
that  only  exists  with  the  party  with  whom  the  contract  is 
made,  and  was  put  an  end  to  by  the  assignment  from  Cofiy 
ioLeans.  InLherwoodv.Oldkn(m{b)lx}rdEUenborough 
seems  to  have  been  of  opinion,  that,  at  common  law,  an 
assignor  could  not  in  such  a  case  maintain  covenant ; 
and  Tkursby  v.  Plant  (c),  Thrale  v.  CamwaU  (d).  Bar- 
Iter  V.  Darner  {e\  and  Webb  v.  Bussell  (/),  are  to  the 
same  effect*  And  it  is  clear  that  under  32  H.  8.  he 
cannot  maintain  the  action,  because  the  plaintiff  in  error 
is  not  the  assignee  of  the  reversion.  Then  is  there  any 
privity  of  estate?  The  case  of  Middlemore  v.  Goodr- 
ale{g\  is  distinguishable.  There  it  was  a  conveyance 
in  fee  from  A.  to  £.,  with  a  covenant  for  further 
assurance ;  and  it  was  held  that  the  assignee  of  B*s 
assignee,  might  maintain  covenant  against  A.  But  there 
the  inheritance  passed  by  assignments,  here  only  a 
chattel  interest.  For  a  term  in  land  and  a  personal 
chattel  are  the  same  in  law ;  and  the  question  is,  whether 

(a)  S  j&.  Meore,  SS.  (6)  5  M.fS.  38f . 

(c)  1  Smnd.  390.  (d)  I  9riU.  165. 

(«)  3  Mod.  S96,  If)  3  T.  R.  401. 
(g)  Cro.  Car,  SOS. 

there 
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there  is  not  a  great  difference  between  the  assignee  of        18S0. 
the  inheritance  and  the  assignee  of  a  term.     It  is  said,        Z 
also,  that  N(^e  v.  Awder  (4)  is  precisely  in  point.     But        ««««< 
it  does  not  appear,  that  the  attention  of  the  Court  was 
there  called  to  this  point ;  and  it  is  too  much  to  say, 
that  if  there  had  been  any  thing  in  it,  it  would  have 
been  argued  in  that  case.    There  is  no  all^tion  in 
this  declaration  that  Barclay  had  any  title.    It  is  true, 
that  in  the  assignment  from  Campbell  to  Corp,  it  is  re- 
cited, that  he  had  demised ;  but  that  would  only  make 
the  assignment  by  Campbell  to  Corp  good  by  estoppel, 
and  an  assignee,  by  estoppel,  cannot  assign  over.    This 
was  ruled  in  Noke  v.  Auoder.    Then  if  so,  the  defendant 
in  error  is  not  such  an  assignee  as  is  entitled  to  main- 
tain covenant.    Then,  as  to  the  special  damage,  part 
of  it  does  not  fall  within  the  covenant  supposed  to 
be  broken;    and  as  the  jury  have  assessed  general 
damages,  it  is  erroneous.    [Abbott  C.  J.     The  whole 
declaration  consisting  of  one  count,  is  it  not,  after  ver- 
dict, to  be  presumed,  that  the  Judge  directed  the  jury 
to  confine  their  attention  to  that  part  of  the  special  da- 
mage only  which  was  relevant  to  the  covenant  broken  ?] 

Bosanquet  Seijt.,  contra.  It  may  be  admitted,  that 
this  action  is  not,  either  at  common  law  or  by  S2/7.  B., 
maintainable  on  the  ground  of  a  privity  of  contract; 
but  it  is  clearly  maintdnable  on  the  ground  of  a  pri- 
vity of  estate.    He  was  then  stopped  by  the  Court. 

Abbott  C.  J.    It  appears  to  me^  very  clearly,  in  the 
present  case,  that  the  action  is  maintainable  upon  the 

D  d  4  ground 
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1890.        ground  of   the  privity  of    estate.    It  was    dedded^ 
"— ~        in  Middlemore  v.  Goodalej  where  a  party  grants  an 

Camtbill 

mgatnu  estate  in  fee^  with  a  covenant  for  further  assurance,  and 
his  grantee  grants  it  over  to  A^  that  A.  may.  maintain 
covenant  against  the  original  grantor,  on  the  ground 
that  a  privity  of  estate  subsists  between  them.  Now 
I  think,  that  there  is  not  any  difference  between  that 
•case  and  the  present,  and  my  opinion  upon  this  point 
IS  confirmed  by  Note  v.  Awder^  where  the  question 
arose  upon  a  chattel  real,  and  no  such  distinction  seems 
to  have  occurred  to  the  very  learned  persons  who 
argued  and  decided  that  case.  It  has  been  argued 
here^  that  the  declaration  is  defective^  on  the  ground 
that  there  is  no  allegation  that  BarcUy  had  any  title  to 
the  premises ;  and,  in  support  of  this,  Noke  v.  Awllei^ 
was  referred  to.  In  that  case,  the  plaintiff,  in  the  result, 
was  barred  of  hb  action,  because  it  appeared,  from  his 
own  shewing,  that  £fiig,  the  original  lessor  had  no 
title;  and  it  was  contended  there,  that  the  plaintiff 
was  in  this  dilemma^  either  that,  in  consequence  of  the 
want  of  title  in  the  original  lessor,  nothing  passed  by 
the  defendant's  grant,  except  by  estoppel,  and  that  a 
lessee^  by  estoppel,  could  not  assign  over  to  the  plain* 
tiff,  or  that  the  eviction  by  the  stranger  was  wholly  un- 
lawful, in  case  the  original  lessor  had  a  title,  and  then 
there  was  no  breach  of  the  covenant.  But  in  this  case, 
the  eviction  is  not  by  a  stranger,  but  by  BarcUof  him- 
self; and  there  is  every  circumstance  from  which  we 
must  presume  that  Barclay  had  title.  I  am  of  opmion, 
therefore^  that  this  judgment  must  be  afiirmed. 

Batley  J.    It  is  not  a  valid  objection,  particularly 
after  verdict,  that  BareUaf%  title  is  not  formally  set  out 

1  4a 
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in  the  declaration.  For  the  assignment  by  the  plaintiff  1820. 
in  error  to  Corp  is  prima  facie  evidence,  that  the  lease  *"■" 
granted  by  Barclay  was  valid ;  and,  in  addition  to  this,  ^wMt 
it  appears,  that  Barclay  entered  and  evicted  the  defend- 
ant in  error.  The  case  would  have  been  different  if  it 
had  appeared,  distincdy,  that  Barclay  had  no  title 
to  the  land.  But  there  is  a  great  difference  between 
the  absence  of  any  assertion  of  title  and  a  negation* 
Upon  the  other  question,  as. to  the  privity  of  estate^  I 
am  clearly  of  opinion  that  Middlemare  v.  Goodale^  and 
Nokey.AwdeTy  are  authorities  to  shew,  that  such  a 
covenant  runs  with  the  estate  to  which  it  relates,  whether 
it  be  an  estate  in  fee  or  for  a  term  of  years.  I  am  of 
opinion,  that  this  judgment  should  be  affirmed. 

HoLROYD  J.  I  am  of  opinion  that  this  action  is 
maintainable  upon  the  covenant,  whether  any  estate 
remain  in  the  covenantor  or  not;  for  it  is  a  covenant 
running  with  the  land.  It  is  said,  that  in  this  case,  it 
does  not  appear  that  Barclay  had  any  title ;  and  if.  so^ 
that  the  lease  by  Campbell  to  Corp  was  only  good  by 
estoppel.  But  I  do  not  agree  with  that ;  for  it  seems  to 
me,  upon  the  &cts  stated  on  the  record,  that  Barclay 
had  a  good  title.  It  is  true,  that  the  defendant  in  error 
may  take  advantage  of  the  estoppel;  but  he  does  not 
take  by  estoppel  but  by  estate.  I  think  the  judgment 
of  the  Court  of  Common  Pleas  was  right,  and  ought 
to  be  affirmed. 

Judgment  affirmed. 

Best  J.  gave  no  opinion,  having  been  engaged  as 
counsel  in  the  cause. 
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Friday,  Butler  against  Wild  man. 

JFehnuny  4th. 

I^^MOd^  J)ECLARATION  upon  a  policy  of  insurance  on 

in  Older  tp  dollars  at  and  from  CatUz  to  any  port  or  ports  in 

qnanaty  ofdoU  Cubo^  and  from  thence  to  La  Guiara.    The  policy  was 

into  the  bands^  ^^  ^^  common  form,  and  described  the  perils  insured 

whOT^hrwM  **g^i^t  to  be  of  the  seas,  men  of  war,  fire,  enemies, 

^u!d%u«w^  pirates,  rovers,  jettisons,  letters  of  mart  and  counter- 

theiuneimo  mart,  surprisals,  takings  at  sea,  arrests,  restraints,  and 
detainments  of  all  kings,  princes,  and  people,  of  what 


wardscaptared:  nation,  condition,  or  quality  soever,  barratry  of  the 
tion  upMi'apoI  master  and  mariners,  and  of  all  other  perils,  looses,  and 
^^^M^  misfortunes  that  had  or  should  come,  to  the  hurt,  de- 
property,  sub-  triment,  and  damage  of  the  said  goods  and  merchan* 

scribed  1^  St^  «*_. 

iuk  underwri-  dizes,  and  ship,  &c.  or  any  part  thereof.     The  declar- 

time  of  effecting  Ation,  after  stating  the  promise  and  the  subscription  of 

^P^i^f^[^^  the  policy,  and  the  loading  of  the  dollars,  averred  that 

•STtSutaw?'  ^^^  "^^  Hieze  YmbrechiSy  a  subject  of  the  king  oi  Spain 

was  at  war  with  was  interested  in  the  dollars  insured,  and  also  that 
the  state  to 

whom  the  a^-    Lopezj  the  commander  of  the  vessel  was  a  subject  of 

tnrins  vessel 

belonged,  that  the  king  of  Spain^  and  that  before,  and  at  the  time  of 

bj  jettison,  effecting  the  policy,  and  of  the  loss,  open  war  was 

^Ly?in^  *  waged  between  the  king  of  Spaing  and  certain  persons 

^uce,  signi.  exercising  the  powers  of  government  in   parts  beyond 

£S3!2f th^""  ^^®  ^^  ^*^'  •  ^  P*"^  ^^  South  America^  formerly  be- 
cargofora         longing  to  and  constituting  part  of  the  dominions  of 

justifiable 

cause;  Mcond-    the  king  of  Spain^  of  all  which  said  several  premises^ 

ly ,  that  it  was  a 

loss  by  ene-       the  defendant,  at  the  time  of  effecting  the  policy,  had 

mies;  and 

tiiirdly,ifnot 

by  jett&on,  in  the  strictest  sense,  that  It  was  something  of  the  same  kind,  snd  ffacnfbft 

came  within  the  words  **  iHX  olfa«  losses  and  miifoftunes.'* 

notice. 
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notice.  It  then  stated,  that  while  thie  ship  was  in  the  18S0. 
course  of  her  voyage,  an  armed  vessel  proceeding  from  — "— ; 
and  manned  with  part  ofuhe  crew  of  a  ship  of  war  a^mVot 
carrying  a  letter  of  marque  from  and  acting  under 
the  authority  of  the  persons  so  exercising  the  powers 
of  government  in  the  parts  of  Saidh  America  afore* 
said|  made  up*  to  the  said  ship  in  the  said  policy  men- 
ti<med  for  the  purpose  of  attacking  the  same^  and  after- 
wards did  attadc  and  capture  the  said  ship,  whereby  the 
said  ship  became  wholly  lost  to  the  proprietor  thereof; 
and  diat  just  before  the  said  armed  vessel  did  attack 
and  capture,  and  while  she  was  preparing  to  attack  the 
said  shipi  in  the  said  policy  mentioned,  die  said  Joxe 
Lopezy  the  sud  commander  thereof  in  ord«r  to  prevent 
the  doflars  from  falling  into  the  hands  of  die  persons 
so  on  board  the  said  armed  vessel,  and  so  acting  under 
the  authority  of  the  penons  so  exercising  the  powers  of 
government  in  the  said  ports  of  South  Amerkm  aforesaid, 
then  and  there  cast  and  threw  into  the  ma  a  certain 
large  ^juantily,  to  wit,  100,000  of  the  said  dollars  i& 
the  said  policy  of  inmiranoe  mentioned,  whereby  the 
same  became  wholly  lost  to  the  proprietor  thi^eoR 
To  this  declaration  there  was  a  genei-al  demurrer,  and 
it  was  now  argued  by 

CampbeU^  in  support  of  the  demuirer.  The  deolar- 
aition  in  this  case  is  hisufficient,  because  it  does  not  shew 
that  the  c^ux^  <rf'  the  ahip  was  ineviCiMe  at  the  tjxm 
when  t^  dollars  were  thnmm  overboard.  It  is  not 
stated  that  any  resistance  was  made^  or  that  there  were 
no  means  of  resistance.  Assuming,  however,  that  the 
declaration  is  sufficient  in  point  of  fonn,  the  fiiCts  stated 
do  not  ooBStitute  a  loss  within  the  policy.    It  is  not  a 

loss 
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1820.        loss  by  jettison,  for  that  term  onlycomprdiends  the  case 
of  thrawing  overboard  a  part  of  the  cargo  for  the  sake  of 

agatna  preserving  the  remainder  and  Che  ship ;  that  is  the  sense 
in  which  it  is  considered  by  all  writers  on  maritime  law* 
Emerigon  Traiti  des  Assurances^  c.  12.  s.  ^0^  where  nu- 
merous authorities  from  other  foreign  writers  are  col- 
lected, considers  jettison  in  that  sense  only,  even  when  he 
is  treating  of  it  as  the  subject  of  a  loss  within  the  policy. 
Secondly,  This  is  not  a  loss  witliin  the  meaning  of  the 
term  enemies^  because  it  does  not  proceed  immediately 
from  any  act  done  by  enemies,  but  from  an  act  done  by 
the  captain  under  the  influence  of  fear,  and  the  eflfect 
of  considering  this  as  a  loss  within  the  policy  will  be 
to  increase  the  risk  of  the  underwriter,  by  depriving  him 
of  the  chance  of  re-capture.  Emerigon^  indeed,  c.  12. 
5. 17.,  lays  it  down,  that  if  the  captain  bums  his  ship, 
in  order  to  prevent  it  falling  into  the  hands  of  the  ene- 
my, when  capture  is  inevitable^  that  is  a  loss  within  the 
policy,  but  in  the  cases  put  by  him  the  loss  proceeded 
immediately  from  fire^  one  of  tlie  risks  enumerated  in  the 
policy,  and  the  assured  and  assurers  were  members  of 
the  same  state^  and  had  a  conunon  interest  in  preventing 
proper^  from  falling  into  the  hands  of  the  enemy. 
Thirdly,  This  is  not  a  loss  within  the  words  <^  all 
other  losses  or  misfortunes ;"  for  those  words  can  only 
comprehend  losses  ejnsdem  generis  with  those  described 
in  the  enumerated  risks :  here,  the  immediate  cause  of 
the  loss  was  the  act  of  the  captain  induced  by  fear,  and 
it  is  not,  therefore^  of  the  same  description  with  any  of 
the  causes  of  loss  described  in  the  enumerated  risks.  In 
the  course  of  the  argument,  Hadtinson  v.  BMnson  {a\ 
Hunter  v.  Potts  (6),  Bohi  v.  Parr  (c),  were  cited. 

(a)  S^M.^- iW.  JFSS.        (0  4  Cim/i6.  SOS.         (c)  1  Xip.  N.P.  444. 

Bammall 
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Bamewallj  contra,  was  stopped  by  the  Court  1820. 

Abbott  C.  J.     I  am  of  opinion  that  the  plaintifp  is        mgamu 


entitled  to  reeover.  The  drfendant,  upon  this  general 
demurrer,  has  taken  two  objections,  one  to  the  form  of 
the  declaration  in  which  the  loss  is  stated;  the  other, 
that  this  is  not  a  loss  within  the  policy.  Now,  the  de- 
claration states  the  loss  thus,  that  whilst  the  said  ship 
was  proceeding  on  her  voyage^  a  certain  armed  vessel 
proceeding  from  and  manned  with  part  of  the  crew  of  a 
certain  ship  of  war,  carrying  a  letter  of  marque  from 
and  ac^g  under  the  authority  of  the  persons  so  exer« 
cising  the  powers  of  government  in  the  parts  oi  South 
America  aforesaid,  made  up  to  the  said  ship,  in  the  said 
policy  mentioned,  for  the  purpose  of  attacking  the 
same,  and  afterwards  did  attack  and  capture  the  said 
ship,  whereby  the  said  ship  became  wholly  lost  to  the 
proprietor  thereof.  Now,  supposing  the  declaration 
had  stopped  here,  and  the  dollars  had  remained  on 
board,  this  would  clearly  have  been  a  good  averment 
of  a  loss  by  capture.  The  declaration  then  proceeds 
to  state  that  just  before  the  said  armed  vessel  did 
attack,  and  whilst  she  was  preparing  to  attack  the  said 
ship  ill  the  said  policy  mentioned,  the  said  commander 
thereof,  in  order  to  prevent  the  dollars  insured  by  the 
said  policy  from  fisdling  into  the  hands  of  the  persons  so 
on  board  the  said  armed  vessel,  then  and  there  cast  and 
threw  into  the  sea,  a  certain  quantity  of  the  same,  &c. 
Now,  taking  the  whole  allegation  together,  it  appears, 
that  at  the  instant  when  the  ship  was  captured,  these 
dollars  were  thrown  overboard  by  the  master.  It  is 
not,  indeed,  in  terms,  alleged  that  this  was  necessary  to 
1)e  done ;  but  I  think  we  must  so  understand  it ;  and,  at 

any 
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1 820.  any  rate^  that  it  an  objection  which  could  only  prevail 
"""""  upon  special  demurrer.  It,  indeed^  the  dollars  had 
^gaifui  been  thrown  overboard  by  the  master,  and  the  ship  had 
been  subsequently  re^captured,  it  would  be  a  question 
for  the  jury,  under  the  circumstances,  to  say  whether 
he  was  justified  in  what  he  did.  I  think,  therefore, 
that  the  las»  is  sufficiently  stated.  Then  th«  qnestMW 
arises,  whether  this  be-  a  losy  for  which  the  uaderwriten 
are  liable.  I  am  of  opinion  t)iat  thia  is  a.  kiss  by  jetr 
tison,  or  if  not^  strictly  qpeaking  by  jettison,  it  is  somft* 
thing  ejusdem  generis,  and  therefore  falls  within  thi^ 
general  words,  <^  all  other  losses  or  misfortunes,  &c.'' 
Jettison,  in  its  hu-gest  sense^  however,,  signifies  any 
throwing  overboard;  but,  in  its  ordinary  senses  it  meana 
a  throwing  overboard  for  the  preservation  cf  the  ship 
and  cargo,  and  most  of  the  jurists  treat  of  it  in  thia 
senses  under  the  head  of  general  ava:^a  The  present 
case  is  an  extraordinary  species  of  jettisoiu  I  canno^ 
however,  distinguish  it  in  principle^  from  the  case  where 
the  captain  sets  fire  to  his  ship  to  prevent  her  fidling 
into  the  hands  of  the  enemy.  Now  it  is  laid  down,  by 
Emerigon  and  PUhier^  that  the  underwriters  are  liable 
for  such  a  loss ;  and  I  think,  therefore,  they  are  equally 
so  in  the  present  case.  It  is  said,  however,  that  in 
those  cases,  the  assured  and  underwriters  were  all  of 
the  same  nation ;  so  long,  however,  as  the  insurance  at 
the  property  of  a  foreigner  is  not  contrary  to  the  law 
of  England^  the  underwriter  who  insures,  must  be  con- 
sidered as  placing  himself  in  the  same  situation  as  the 
foreigner ;  for  he  has  undertaken  to  indenmify  the  as- 
sured against  enemies,  and  that  must  mean  enemies  of 
tbt  suta  of  which  the  assured  is  a  member.     I  am, 

therefore. 
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therefore^  of  opiniont  that  die  plaintiff  ia  entitled  to        1S80, 
the  jadgment  of  the  C!oart. 

Payley  J.  I  am  of  the  same  opinion.  If  the  dollars 
had  not  been  thrown  overboardi  it  is  clear  that  they 
would  have  fiUlen  into  the  bands  of  the  enemy,  for  the 
ship  W9«9  in  point  of  fact,  taken;  and  if  the  loss  here 
itated  had  been  declared  vpon  aa  a  loss  by  jettison  or 
by.eneniess  or  wtthia  the  comluding  words  all  other 
kisses  and  misfortunes^  the  iact^  stated  would  have  sup- 
ported that  averment.,  Jettison,  in  its  largest  sense, 
means  any  throwing  overboard.  In  the  passage  cited 
from  Emerigonf  he  is  treating  of  jettison  with  reference 
to  c^ies  of  general  average,  where  jettison  is  used  in  a 
confined  sense*  But  its  true  meaning  in  a  policy  of 
insurance^  seems  to  me  to  be  any  casting  over  board  ex 
justa  causa.  Now  was  that  so  here  ?  The  circumstances 
are  these.  This  was  a  Spanuh  ship^  and  the  property 
insured  was  Spanish^  and  there  was  a  war  between  Spain 
and  har  colomes.  It  was,  therefore^  the  dutf  of  the 
master,  who  was  a  Spanish  subject,  to  prevent  any  thing 
which  could  strengthen  the  hands  of  the  enemy  from 
fidling  into  their  possession.  Now,  as  money  would 
strengthen  the  enemy,  it  was  the  duty  of  the  master  to 
throw  it  overboard ;  and  the  sacrifice  of  the  money  was, 
therefore^  ex.  justa  causa.  It  seems  to  me^  therefor^ 
that  this  is  a  loss  by  jettison.  But  if  it  be  not  a  loss 
by  jettison,  it  is  a  loss  by  enemies.  It  clearly  fidls 
within  the  principle  stated  by  Emerigon^  in  the  case  of 
the  destruction  of  the  ship  by  fire;  and  I  think  the 
enemy  was  the  proximate  cause  of  loss.  In  point  of 
principle,  there  is  no  distinction  between  this  and  the 
of  a  ship  burnt,  to  prevent  its  fidling  into  the 

hands 
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1S2(X         hands  of  the  enemy,  and  I  can  see  no  solid  distincdon 


BUTLlft 


between  the  ship  and  cargo.    The  cargo,  which,  in  this 
agauut        ease,  was  money,  becomes  immediately  convertible  to 

WlLDMAir*  -r*  •  1  I 

hostile  purposes.  But,  assummg  that  this  was  not 
strictly  jettison,  it  is  something  gusdem  generis,  and 
may,  therefore,  be  comprehended  within  the  words  ^^ali 
other  losses  and  misfortunes.''  In  Cutten  v.  Butlef*  (a),  a 
British  ship  of  war  mistaking  a  British  trading  vessel 
for  an  enemy,  fired  into  and  sunk  her.  It  was  con- 
tended, that  this  not  being  a  cause  of  loss  described  in 
any  of  the  enumerated  risks,  was  not  within  the  policy; 
and  Hadkinson  v.  Bobinsoti^  Hunter  v.  Potts^  and  Bohl 
V.  Parr  were  cited.  The  Court,  however,  were  of 
opinion,  that  it  was  a  loss  within  the  meaning  of  the 
words  *^  all  other  losses  and  misfortunes/'  I  think, 
that  the  facts  stated  in  this  case,  constitute  a  loss 
within  the  meaning  of  those  words.  The  judgment 
must,  therefore,  be  for  the  plainti£P. 

HoLROYD  J.  I  think  that  this  is  a  loss  within  the 
policy,  and  by  jettison,  for  the  reasons  already  given 
/  by  the  Court,  although  it  be  not  that  species  of  jettison 
which  would  be  the  subject  of  general  average.  It 
seems  to  me^  also,  that  it  is  a  loss  by  enemies ;  for  the 
meditated  attack  was  the  direct  cause  of  the  loss. 
Suppose  that  the  cargo,  instead  of  being  dollars,  had 
been  gunpowder,  or  other  ammunition,  and  that,  in- 
stead of  having  been  thrown  overboard,  a  part  had 
been  consumed,  in  resisting  the  attack  of  the  enemy, 
that  would  clearly  be  a  loss  by  enemies ;  and  I  cannot 

(a)  Mkkatlmm  tenn>  57  G*  5.,  not  yet  reported. 

dis- 
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distinguish  that  case  from  this,  (a)  If  we  were  to  hold  1820. 
that  this  were  not  a  loss  within  the  policy,  we  should  — - 
hold  out  a  temptation  to  the  captain  of  a  vessel,  even  agamu 
with  warlike  stores  on  board,  rather  to  suffer  them  to 
fiiU  into  the  hands  of  the  enemy,  than  to  sacrifice  them 
in  this  manner.  It  seems  to  me,  therefore^  that  we 
ought  to  hold  this  to  be  a  loss,  for  which  the  under" 
writers  are  liable.  I  think  that  this  is  a  loss  by  jetdson 
or  by  enemies ;  and  also,  that  it  comes  within  the  words 
**  all  other  losses  and  misfortunes,''  which  include  all 
losses  of  the  same  nature  with  those  described  in  the 
enumerated  risks. 

Best  J.  This  question  is  new  in  the  courts  of  this 
country.  In  the  absence  of  all  authority,  we  must 
put  that  construction  upon  the  contract  of  assurance 
which  is  most  agreeable  to  justice.  French  policies 
are  nearly  similar  to  those  used  in  thb  country.  As 
learned  French  writers  and  the  tribunals  of  France 
have  put  a  construction  upon  their  policies,  in  cases 
like  the  present,  we  may  avail  ourselves  of  their  opi-^ 
nions  and  decisions,  to  assist  us  in  deciding  on  the 

(a)  A  losBbyjettisoii»  even  in  its  confined  a«nse,  vti.  where  goods 
are  thrown  overboard  in  a  storm,  for  the  sake  of  preserving  the 
ship  and  the  remainder  of  the  cargo,  is  usually  declared  upon  as  a  loss  by 
perils  of  the  sea ;  yet,  in  that  case,  it  might  be  urged  that  the  loes  pro- 
ceeded immediately  from  the  act  of  the  captain,  and  that  the  underwriter 
was  thereby  deprived  of  all  chance  of  the  property  being  saved,  whidi 
might  be  the  case  if  the  storm  had  suddenly  abated.  If  jettison,  there- 
fore, be  a  loss  by  perils  of  the  sea,  the  loss  stated  in  this  declaration  must 
equally  be  a  loss  by  enemies.  A  common  earner  is  liable  for  all 
losses,  except  those  proceeding  from  the  act  of  God»  or  the  king's  ene-' 
miea.  The  throwing  overboard  of  goods  in  a  storm  to  preserve  the  lives 
of  passengers,  has  been  held  to  be  a  loss  proceeding  from  the  ac^  of 
QoD  so  as  to  excuse  the  carrier.    See  the  Grmvaend  Barge  CMO.  (1) 

(1)  1  BoU.  Bep.  79. 

Vol.  III.  E  e  policy 
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1880*      <^  polif:^  now  under  our  consideration.    Poihier^  io  bis 
"-"^        Treatise  on  the  Contract  of  Insurance,  c.  I.  s.  2.,  ar.  2. 

BtnruB 

agdnu  gives  th^  description  of  general  risks  in  these  words: 
'*  Seront  aux  risques  des  assureurs  toutes  pertes  et  dom- 
nmges  qui  arriyeront  sur  mer  et  generalement  toutes 
fortunes  de  men"  This  learned  writer,  in  the  next 
page  of  his  valuable  work,  states,  that,  in  his  opinion, 
the  underwriters  are  responsible  for  such  a  loss  as  that 
which  is  sought  to  be  recovered  in  this  case.  It  appears 
also  from  Emerigon{a)f  that  there  are  decisions  of 
the  courts  of  France,  pronounced  by  the  parliaments  of 
Bourdecoix  and  Praoence,  on  appeals  from  inferior  tri- 
bunals, which  expressly  confirm  the  opinion  of  Pothier. 
In  these  cases,  the  assured  and  underwriters  were  sub- 
jects of  the  same  country,  but  this  circumstance  appears 
to  me  to  inake  no  material  difference.  Tne  defendant 
knew  that  the  assured  was  a  Spaniard,  and  that  there 
was  war  between  her  and  her  colonies,  and  the  in- 
sujrance  is  against  enemies.  The  underwriter  must 
have  presumed  that  the  assured  would  act  as  became  a 
good  subject  of  the  country  to  which  he  belonged,  and 
it  was  the  duty  of  a  loyal  Spaniard  to  prevent  money 
from  falling  into  the  hands  of  the  enemies  of  Spain^ 
This  loss  comes  within  the  general  words  of  the  policy. 
The  use  of  these  words  is,  to  enlarge  the  construction 
of  the  terms  by  which  particular  losses  are  before  men- 
tioned, and  to  extend  them  to  cases  coming  very  near, 
but  not  precisely  within  the  specified  losses.  Thus  one 
of  the  losses  particularly  specified,  is  a  loss  by  enemies. 
If  there  had  been  no  general  words,  the  loss  by  enemies 
might  be  said  only  to  include  an  actual  taking  or  de- 
struction by  the  hand  of  the  enemy,  (although  it  may 

(a)  Emerig^t^h 

be 
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be  o))served  that  such  a  loss  would  fall  wit|iin  the  p^h^  1^20. 
words,  taking  at  sea,  men  of  war,  letters  of  mart  and  ". 
countermart ;)  the  general  words,  however,  afford  a  com-  agahut 
plete  answer  to  such  an  argument,  by  including  all 
losses  which  are  the  consequences  of  justifiable  acts  done, 
under  the  certai^  expectation  of  capture  or  destruction 
b^  enemies.  The  loss,  in  the  present  case^  is  the  conse- 
quence of  one  of  those  justifiable  acts.  E^ollars,  we  have 
been  told,  are  no^  warlike  stores,  but  they  will  afibrd 
the  readiest  means  of  procuring  every  instrument  of 
war.  It  has  been  said,  also,  thaX  this  act  of  the  captain 
deprived  the  underwriter  of  the  chance  of  re-capture. 
As  the  event  has  shewn  that  his  conduct  was  not  the 
effect  of  a  vain  fear,  but  of  a  resolution  wisely  and 
and  honestly  taken,  he  was  justified  in  doing  what  he 
did,  and  the  underwriters  have  no  right  to  object 
although  they  might  have  'been  placed  in  a  less  advan- 
tageous situation  than  they  otherwise  would  have  been 
in.  It  is  objected,  that  British  underwriters  ought  not 
to  be  made  to  pay  for  Spanish  patriotism ;  but  they 
must  be  liable  to  these  payments,  if  they  insure  Spanish 
ships  against  enemies,  when  Spain  is  engaged  in  war. 
For  these  reasons,  I  am  of  opinion,  that  judgment 
should  be  given  for  the  plaintiff 

Judgment  for  the  Plaintiff. 


Lloyd  against  Peell.  JFHday, 

February  4th. 

nPRESPASS  for  mesne  profits,  from  Jidy  2d,  1817,    A  pleaof  adi». 

•*•  *.  1        »  1  1        t  n     t  charge  under 

to  January  2d,  1819 :  plea,  that  defendant  was,  on    the  iosoivent  ' 
the   1st  of  May,   1819,   duly  discharged    under  the    nfu^toanw- 
53G.S.  C.102.  (the  insolvent  debtors' act,)  fi-om  the   ^^on  of  trespass 

*  '  lOr  mesae  pro- 

fits, even 
Aovgh  aocruiiig  before  th«  clischfrge» 

E  e  2  pr^ 


♦08  CASES  IN  HILARY  TERM 

1820.  premises  in  the  said  declaration  mentioned,  and  from 
the  demand  of  the  plaintiff.  Demurrer  and  joinder: 
when  the  case  was  called  on,  the  C!ourt  called  upon 

BaUatUine  to  support  his  plea.  He  contended,  that 
it  was  competent  to  the  defendant,  under  the  insolvent 
debtors'  act,  to  admit  in  his  schedule  the  plaintiff's 
demand  for  mesne  profits,  and  so  to  be  discharged 
from  it,  the  whole  demand  being  at^  the  time  due;  and 
it  is  in  the  nature  of  a  debt  rather  than  a  tort. 

P^  Curiam.  The  insolvent  act  only  discharges  the 
debtor  from  the  debts,  due  by  him  to  those  who  are  or 
who  claim  to  be  his  creditors,  at  the  time  of  his 
discharge;  but  here,  the  plaintiff  was  neither  the  one 
nor  the  other  at  the  time  of  the  discharge,  for  he  only 
claimed  damages  due  for  a  wrong  done  to  him.  Those 
damages  do  not  constitute  a  debt  till  judgment  for  them 
has  been  obtained. 

Judgment  for  plaintiff. 

JHutchinson  was  to  have  argued  in  support  of  the 
demurrer. 


Z»^'  ^^  Hammond  against  Taylor. 

An  tfrest  iri  T\    2?.  JONES  had  obtained  a  rule  to  shew  cause 

don  on  a  bill  of  why  the  bail-bond  taken  in  this  case  should  not 

ididdletOB  is  ir-  i_jii*          j                  i 

regular,  even  be  deuvcred  up  to  be  cancelled,   upon  ihe  defendant 

^*on  thT*^  ^^g  common  baiJ.     It  appeared  that  the  defendant 

^u^t/^fj/W.  ^^  arrested  in  Peter  Sfreety  in  the  city  of  London,  upon 

dUta,  if  there  a  bill  of  Middlesex. 

be  no  diiputt 

~*»]^«        "*  Gaselee 
boundMi«b 
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Gaselee  shewed  q^use  on  an  afiidavit,  which  stated        1820. 
that  Peter  Street  was  on  the  verire  of  the  county  bf  " 

Middlesex  s  and  also,  that  the  defendant  had,  by  a  ogianH 
conversation  with  the  sheriff's  officer,  waived  the  ^▼^»« 
irr^ularity. 

Jones^  contra,  contended,  that  it  being  admitted  that 
there  was  no  doubt  as  to  Peter  Street  bang  in  the  city 
of  London^  it  was  immaterial  whether  it  was  on  the 
verge  of  the  county  of  Middlesex  or  not  Here  the 
sheriff  was  a  trespasser,  and  ought  not  to  take  advan- 
tage of  his  own  wrong.  In  Chase  v.  Joyce  (a),  the 
Court  distinguish  between  bailable  process  and  that 
which  is  not  so,  and  say  that  there  never  was  a  doubt 
but  that  the  latter  must  be  served  in  the  county;  and 
as  to  the  waiver,  the  defendant  cannot  waive  an  ad- 
vantage to  which  his  bail  are  entitled. 

Per  Curiam*  This  arrest  was  irregular,  and  there* 
fore  the  rule  must  be  absolute ;  for  otherwise  the  bail, 
who  may  perhaps  have  entered  into  the  bail-bond, 
being  aware  of  this  irregularity,  would  be  prejudiced, 
and  there  is  no  waiver  on  their  part  There  being  no 
dispute  as  to  the  boundaries,  it  is  not  of  any  importance 
that  this  was  an  arrest  on  the  verge  of  the  county  of 
Middlesex.  Under  the  circumstances  of  the  case^ 
however,  the  rule  should  be  made  absolute  without 
costs. 

Rule  absolute. 

(a)  4ill^.f  iS;  4H. 
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1820.        jt^  ,.  X/44^.y^^S^r7zr^a^^^^, 


The  King  against  The  Inhabitants  of  Geeat 
Clacton. 


J%6niayy  5tli. 


A  child  eight  HTHE  pauper,  John  WeUhy  aged  about  eight  years, 

in^^i^fcmd,  but  was  removed,  by  an  order  of  two  justices,  from  the 

re^w^/wX  P*™**  ^^  **•  ^^^^^^^  1°  ^e  borough  of  j^stirfcA,  to 

and  without  ^^  parish  of  Great  Clactoru  in  the  county  of  Essex. 

any  settlement  '^  ^  ^  -^ 

in  En^and,        Upon  appeal  the  sessions  confirmed  the  said  order,  sub- 

and  whose  mo- 
ther, after  the     ject  to  the  Opinion  of  the  Court  of  King's  Bench  upon 

death  of  hCT  ,,      «  „       . 

first  husband,  the  foUowmg  case : 

^^^biu  Walter  Welsh,  the  pauper's  late  father,  was  born  in 

Si°or!<^  Jr^faiM^  and  was  married  in  that  county  in  1807,  to 

removable,  if  ^,  Clatehf^  who  was  also  born  there.     The  pauper  was 

chargeable,  to 

the  place  of  his    born  in  1810,  in  the  parish  of  Great  Clacton^  and  the 
within'^e  &ther  died  in  the  parish  of  iS^.  Margaret  m  1817,  with- 

f.3^^  ^'  ^^  ^^^  having  gained  any  settlement  in  England.  The 
mother  subsequently  married  H.  Fayetty  a  settled  inha- 
bitant of  the  parish  of  St.  Margaret,  where  she  re- 
sided, and  the  pauper  had  become  chargeable.  Before 
the  last  marriage  she  had  acquired  no  settlement  in 
Er^land. 

Cooper,  in  support  of  the  order  of  sessions,  was  stop- 
ped by  the  Court. 

Stories,  contra,  contended  that  under  59  G.3,  c.  12. 
5. 33.  the  pauper  ought  to  have  been  removed  by  a 
pass  to  Ireland. 

But  The  Court  held  that  the  removal  was  properly 
made.  Without  determining  what  might  have  been  the 

case 
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case  if  the  mother  had  been  also  removable  at  the  time^ 
it  is  clear  here  that  she  having  acquired  a  settlement  by 
marriage,  the  pauper's  case  is  to  be  considered  As  if 
he  had  no  parent  alive.  Then,  if  so,  the  clause  in 
qu^tion  only  applies  to  persons  who  are  themSdves 
born  in  Ireland^  which  he  was  not.  The  order  of  ses- 
sions must,  therefore,  be  Confirmed. 

Ordet  confirmed. 


1820. 

Hie  Ktiia 

agairnt 

•  The  Ihhabit- 

ants  of 
G&tAT  Clac- 


The  King   agmnst   The  Ihhdbitants  of 
Chelmsford. 


Saturday, 
Ftbrtuay  SHu 


nrWO  justices,  by  their  order,  removed  JB.  Spurgeon, 
and  Annej  his  wife,  and  their  two  childreiij  from 
Braintree  to  Chelmsford^  bdth  in  the  county  of  Essex. 
The  sessions,  on  appeal,confirmed  the  order,  subject 
to  the  opinion  of  this  Court,  on  the  following  case : 

The  pauper,  on  the  15th  Dceember^  1814,  when  he 
was  fourteen  years  and  six  months  old,  was  bound  as 
a  parish  apprentice,  by  indenture,  to  S.  Spurgeon^  of  the 
parish  of  Halstead^  to  learn  the  art  of  a  cordwainer, 
and  to  serve  him  until  the  pauper  should  attain  the  age 
of  twenty-one.  The  pauper  served  the  first  four  years 
of  his  time  in  the  parish  of  Hal^ed^  when  the  master 
and  the  pauper  went  to  and  resided  in  the  parish  of 
CheUnsJbrdy  and  the  pauper  served  his  master  there, 
under  the  indenture,  for  the  period  of  nearly  an 
year.  In  the  year  1809,  when  about  two  years  of  the 
apprenticeship  were  unexpired,  the  master  and  appren- 
tice having  been  appointed  on  the  permanent  staff  of 
the  fourth  regiment  of  Essex  local  militia,  of  which  the 
Ee  4  head 


A  parish  ip- 
prentice  and  hii 
master  being 
both  on  the  per- 
manent staff  of 
the  local  mili- 
tia, in  conse- 
quence of  that 
circumstance 
resided  together 
with  his  master, 
and  continued 
to  serve  him  in 
the  parish  of  B. 
for  forty  days : 
it  was  held, 
that  this  resid- 
ence was  suffi. 
dent,  and  that 
he  thereby  ac- 
quired a  settle- 
ment in  JC, 
notwithstand- 
ing they  were 
both  under  the. 
controul  of 
their  superior 
officers  during 
the  whole  timti 
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1820.       head  quarters  were  at  Braintree^  went  from  Chelmsford 

T~"        to  Brainhree  to  reside  there.     The  master  had  been 
The  KzKO 

agpinu        appointed  a  serjeant ;  and  the  apprentice,  a  drummer, 
Xbe  Inhabit  - 
ants  of        served  the  master,  and  inhabited  forty  days  in  the  parish 

CsxLMsiDSD.     ^£  Braintree.    The  pauper  received  his  soldier's  pay, 

whilst  working  for  his  master  at  BrairOree,  but  not  full 

wages ;  and  the  master  refused  to  give  up  the  indentures, 

till  the  expiration  of  the  term  expressed  therein.    The 

Court  were  of  opinion,  that  the  military  duties,  to  which 

the  apprentice  was  liable,  on  the  permanent  staff  of  the 

local  militia,  rendered  him  not  sui  juris,  and  prevented 

his  gaining  a  settlement  by  the  service  and  inhabitancy 

in  the  parish  of  Braintree^ 

Walfbrd  and  Brodnck^  in  support  of  the'  order  of 
sessions,  contended,  that  no  settlement  could  be  gained 
by  apprenticeship,  unless  the  residence  be  referable  to 
the  apprenticeship.  Bex  v.  Barmby  in  the  Marsh,  (a) 
In  this  case,  the  residence  was  because  the  pauper  was 
serving  in  the  local  militia,  and,  during  all  the  time, 
he  could  not  be  bound  to  obey  the  commands  of  his 
.master,  being  bound  to  obey  those  of  his  commanding 
officer ;  he  was,  therefore,  not  sui  juris.  Bex  v.  Beau^ 
lieu{b\  and  all  that  is  done  by  the  local  militia  acts, 
which  are  the  48  G.  3.  c.  111.,  and  49G.  3.  c.40., 
is  to  make  the  apprenticeship  continue,  notwithstand- 
ing this  service  in  the  local  militia;  but  it  does  not 
make  such  service  a  service  under^the  apprenticeship. 

JessQpp  and  Cookej   contrp,  were  stopped  by  the 
Court. 

(a)  7  EaUf  38J,  ,  [b)  ^M.^S.  2«9. 

Abbott 
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Abbott  C.  J.    In  thiscase,  I  am  of  opinion,  that         1820. 
the  pauper  gained  a  settlement  by  his  residence  in         — 
Bratniree.    It  is  not  necessary  for  the  Court  to  con-        agmia 
sider  what  would  have  been  the  effect,  if  the  residence        Inu  of ' 
had  been  separate  from  that  of  his  master,  in  conse-     CBEimrow). 
quenceof  his  being  in  the  local  militia.      Here  he  con- 
tinued to  reside  in  the  same  place  with  his  master,  and 
continued  to  serve  him  during  the  whole  period.    That 
is  expressly  stated  as  a  &ct  by  the  sessions ;  and  it  is 
not  impossible^  that  during  a  great  part  of  the  time^ 
he  might.be  actually  serving  his  master.     It  is  not 
necessary  that  the  party  should  reside  in  a  place,  be- 
cause he  is  an  apprentice,  so  as  to  give  him  a  settlement 
there ;   for  Rex  v.  Stratford  on  Avon  (a),  is  a  distinct 
authority  to  the  contrary.    I  am,  therefore,  of  opinion, 
that  the  order  of  sessions  ought  to  be  quashed. 

Bayley  J.  The  best  rule  for  us  is  to  abide  by  the 
words  of  the  statute  3  and  d^  W.&,M.c.  11.  Those 
words  are,  that  if  any  person  shall  be  bound  an  appren- 
tice, and  inhabit  in  any  town,  such  binding  and  in- 
habitation shall  be  adjudged  a  good  settlement.  Now 
here  there  was  a  valid  binding,  and  the  pauper  resided 
in  Braintree  for  forty  days,  where  his  master  was  at  the 
time,  and  continued  to  do  acts  of  service  whilst  he  was 
so  resident  His  residence,  therefore,  was  not  wholly 
foreign  to  the  pur;)oses  of  the  indenture,  and  was  suf- 
ficient to  confer  a  settlement. 

HoLROYD  J.  I  am  of  the  same  opinion.  The 
pauper  gained  a  settlement  in  Braintree  by  his  resi« 
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The  Kiwo 

txgainst 

Hie  tnhablt- 

antiiof 


detice  there.  I  Bee  nothing  iii  the  cabe  to  shbw  that 
his  obligation  to  serve  under  the  indenture  wad  put  an 
end  to.  It  appears  to  me^  that  his  service  might  law- 
flilly  continue ;  and^  in  ^oint  bf  fact,  it  did  so  continue 
during  all  the  time.  It  is  said,  that  the  ground  for 
his  residence  in  Braintree^  was^  because  he  was  a 
soldier ;  and  so,  in  the  case  of  Rex  v.  Stra^rd  on  Ankn^ 
the  residence  of  the  Apprentice  was  in  order  that  he  J 
might  be  cured  of  a  sickness.  Yet^  inasmuch  as  it 
appeared  ther^  that  he  continded  to  do  acts  of  service 
for  his  master^  notwithstanding  his  tdckness^  it  was 
held,  that  the  residence  was  sufficient  to  confer  a  set- 
tlement* That  case  seems  to  me  to  govern  the  present ; 
and  I  am,  therefore^  of  opinioh,  that  the  order  of  ses- 
siond  ought  to  be  quashed,  (a) 

Order  of  Se^siohs  quashed. 

(a)  Best  J.  was  absent  in  the  BaQ  Court 


Saturday, 
February  5th. 

An  order  for 
stopping  up 
an  unnecessary 
highway^  under 
55G.5*  C.6S. 
$.  2^  must  be 
niade  at  a  spe- 
cial sessions, 
and  that  fact 
must  appear 
on  the  face 
of  the  order. 


The  KiNb  against  Richard  SftEPPAltD. 

TPWO  justices  of  the  peafce  for  the  West  Riding  of 
Yorkshire  made  the  fc^owing  order,  dated  2  Isl  Sep- 
tember^  1818.  "  Wfe  whose  names  are  hereunto  sub- 
scribed, being  two  of  His  Majesty's  justices  of  the  peace 
acting  in  and  for  the  said  riding,  having,  upon  view, 
this  day  found  that  two  certain  public  footways^  leading 
&c.  are  unnecessary,  do  hereby  order  the  same  to  be 
stopped  up  and  discontinued  from  the  public  use."  The 
sessions,  on  appeal,  having  confirmed  the  order,  BusseU 
in  last  Trinity  term  obtained  a  certiorari  to  remove 
both  orders,  for  the  purp(»e  of  quashing  them,  on  the 
gronnd  that  the  first  order  was  insufficient,  it  not  being 

there- 
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therein  stated  that  it  was  made  at  a  special  sessionSi         1820. 
and  he  cited  Rex  v.  27ie  Justices  of  Warcesteishirc.  (a)  ' 

against 

Litttedate  and  J5.  Alderson  shewed  cause.  It  is  not  S^"'^*"- 
requisite  that  an  order  for  stopping  up  ah  undecessary 
highway  should  be  made  ai  a  special  sessions.  This 
power  was  a  new  one  given  for  the  first  time  by  55  G.  t. 
c.  l58.  5.  2.  And  this  is  cleat  tVom  the  preainlDle, 
which  recites,  that  It  is  expedieht  that  His  Majesty's 
justices  of  the  peace  should  have  power,  under  certaih 
regulatioiis,  to  st6j[)  up  such  highways.  Theii  it  i^  to 
be  supposed,  that  all  the  regulations  will  be  fbdhd  in 
that  act :  the  words  are  these :  **  Ahd  also  when  It  stiali 
appear,  upon  the  view  of  any  two  br  more  of  the  said 
justices,  that  any  t)ublic  highway,  8tc.  is  iitaneces^ty,  it 
shall  and  may  be  lawful,  by  order  of  such  justices,  or 
any  two  of  them,  tb  8t6|i  up  and  sell  suth  unnecessary 
highway,  &c.  by  siich  ways  and  means,  kUd  subject  to 
such  exceptions  and  cdtlditions  a^  are  mentioned  ih  the 
13  G.  3.  c.  78."  Now,  here  nothing  is  said  of  a  special 
sessions.  Where  the  legislature  mean  it  to  be  done  at 
a  special  sessions  they  hlive  said  so ;  for,  in  the  case  of  a 
diversion  of  a  highwieiy,  the  words  are,  that  it  shall  be 
lawful,  "  by  order  of  such  justices,  at  some  special  ses- 
sions," to  do  it.  Here  they  have  not  only 'not  mentioned 
it,  but  have  added  that  it  may  be  done  by  ordei-  of  such 
justices,  or  any  two  of  them,  which  could  not  be  If  the 
special  sessions  wiere  composed  of  more  than  four ;  for  in 
such  a  case  it  must  be  done  by  the  majority  present,  and 
this  distinguishes  this  case  from  Rex  v.  The  Justices  of 
Worcestershire.     There  the  question  arose  on  an  order 

(a)  2^.^^.238. 

for 
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1820.        ^or  diverting  a  way  which,  beyond  all  doubt,  must  be 
■  made  at  a  special  sessions,  and  the  Court  only  decided, 

^^Joiw*"  that  in  such  a  case,  where  the  55  G.  3.  c.  68.  gave  no 
SmrPAMi.  jjg^  power,  but  only  regulated  the  exercise  of  that 
previouly  given  by  13  G.  3.  c.  7B.,  the  special  sessions 
must  be  convened  in  the  particular  mode  pomted  out 
by  the  62d  section  of  that  act.  Here  it  is  a  new  power, 
and  i^  therefore,  it  is  required  to  be  exercised  at  a 
special  sessions,  it  is  not  also  requisite  that  it  must  be  at  a 
special  sessions  so  convened.  If  not,  then,  inasmuch  as 
every  meeting  of  two  justices,  for  a  special  purpose,  is  a 
special  sessions,  it  is  sufficiently  apparent,  on  this  order, 
that  the  act  has  been  complied  with.  It  may  be  con* 
tended,  that  the  words  <^  said  justices"  will  incorporate 
the  words  <^  special  sessions,"  but  that  is  not  so ;  for, 
by  examining  the  55  G.  3.  c.  68.,  and  the  13  G.  3. 
c.  78.,  together,  it  will  clearly  appear,  that  this  ex- 
pression, which  is  used  throughout  both  acts,  in 
every  clause,  merely  means  justices  of  the  limits  within 
which  the  particular  highways  happen  to  lie ;  nor  will 
the  words,  by  such  ways  and  means,  &c,  do  so,  for 
these  have  only  reference  to  the  ways  and  means,  ex- 
ceptions, and  conditions,  of  seUing  the  highway,  when 
stopped  up,  and  have  no  reference  to  the  stopping  it 
up;  and  these  will  be  found  detailed,  in  the  17th 
section  of  the  13  G.  9.  c.  78.  Here  the  justices  have 
followed,  literally,  the  words  of  the  act ;  and  great  in- 
convenience would  follow,  if,  six  months  after  a  way 
has  been  stopped,  after  an  appeal  made,  which  has  failed, 
after  the  land  has  been  sold,  and  the  money  appropri- 
ated, a  party,  by  certiorari,  should  be  able  to  overturn 
all  this,  and  that,  more  especially,  in  a  case  where,  by 
the  fourth  section  of  the  55  G.  3.  c.  68.,  it  is  declared, 

that, 


The  Kino 
againtt 
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that,  after  the  appeal  shall  have  been  determined,  it  |g20. 
shall  be  binding  and  conclusive  on  all  persons  whomso- 
ever. If  the  13  G.  S.  c.  78.  is  to  be  incorporated  with 
the  55  O.  3.  c.  68.,  it  should  be  so  altogether,  and  then  Sh«''a»d. 
the  certiorari  is  taken  away.  [Abbott  C.  J.  There  is 
no  clause  in  the  55  6.  3.  c.  68.  which  takes  it  away; 
and,  unless  that  be  so,  it  lies  by  the  common  law.] 

Bussellf  contra.    No  satis&ctory  reason  can  be  given 
why  an  order  for  diverting  an  highway  should  be  mad^ 
at  a  special  sessions,  and  an  order  for  stopping  up  an 
unnecessary  highway  should  not.    Indeed,  the  latter 
case  is  a  fortiori;   for    there    the  public  are  wholly 
deprived  of  their  antecedent  rights,  and,  in  the  other 
case^   their  rights  are  only  abridged.     So  that  both 
cases  are,  to  say  the  least,  within  the  same  mischief; 
and  it  is,  therefore,  fair  to  infer,  that  the  intent  of  the 
legislature  was,  to  include  them  within  the  same  salu- 
tary regulations.    Plomlen^  366.,  is  an  authority  to 
shew,  that  this  is  the  sound  mode  of  constiniction  of  an 
act  of  parliament;  and  besides,  there  are  the  words 
''said    justices,"    which  refer  to  those   next    ante- 
cedent, viz.  ''  said  justices,  at  some  special  sessions." 
And  if  it  be  once  established,  that  this  order  must  be 
made  at  a  special  sessions.  Rex  v.  The  Justices  of  Wor^ 
cestershire  has  decided,  that  the  special  sessions  must 
be  specially  convened  by  notice  to  all  the  justices  re- 
siding within  the  limits.      The  order,  therefore,  should 
have  appeared,  on  the  face  of  it,  to  have  been  made  at 
a  special  sessions ;  and  that  not  being  so,  it  must  be 
quashed  for  insufficiency. 

Abbott  C.  J.  I  have  already  expressed  my  opinion, 
thaty  in  this  case,  the  certiorari  is  not  taken  away;  and 

then 
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1820.        t^^en  the  o^ljr  question  reiaainiffg  is,  whether  ^his  or^ef 
is,  on  the  face  of  jti  bft<?>  it  not  being  st^t^  to  have 


The  KiKG 


Shbpta&d. 


agmna  b^4  pi^de  at  ^  special  sessions.  I  tjiink  tl^at  it  is  \)^ 
on  tb^);  groun^.  |t  seems  to  me,  that  f^  order  lii:e 
thi^  iBUst,  under  the  55  G.  3.  c.  (^8.  s.  2.,  be  ina4e  at 
a  special  sessions.  It  is  admitted,  that  an  order  &r 
diverting  a  road  must  be  so  made,  and  no  reason  can 
be  assigned  for  such  a  provision  in  that  case^  which  will 
not  apply,  with  equal  or  greater  force,  to  the  present* 
I  think  there  are  words  in  this  clause  sufficient  to  shew 
this  to  be  the  intention  of  the  legislature.  After  enact* 
ing»  that  the  justices,  ^t  some  special  sessions,  shall  have 
power  to  divert  highways,  it  proceeds  to  state,  **  And 
also,  when  it  shall  appear,  upon  the  view  of  any  two  or 
more  of  the  said  justices,  that  a  highway  is  unneces- 
sary, it  shall  and  may  be  lawful,  by  order  of  such  jus- 
tices, or  any  two  of  them?  to  stop  it  up."  Now  the 
words  ^<  said  justices"  may,  as  it  seems  to  me,  refer 
to  the  previous  words,  <<  such  justices,  ^t  some  special 
sessions :"  if  so,  it  will  carry  the  plain  intent  of  the 
legislature  into  effect,  and  avoid  the  incongruity  whiq(i 
would  ot)ierwise  arise.  I  am  of  opinion,  therefore^ 
that  this  order,  and  the  order  of  sessions  confiirming  it, 
must  bP  quashed. 

Bayley  J.  I  am  of  the  same  opinion.  It  was  de- 
termined, in  Bex  v.  The  Justices  of  Worcestershiref  tbat^ 
in  order  to  constitute  a  special  sessions  properly,  all  the 
justices  acting  and  residing  within  the  limits  must  be 
convened ;  and  this  is  a  salutary  regulation  to  prevent 
an  improper  exercise  of  such  a  power  as  the  present 
It  seems  to  me  that  in  the  55  6.  3.  c.  G8.  s.  2.  the 
words  *^  special  sessions"  have  been,  by  some  accident, 

omit- 
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Qini^te4;     Qui  I  thiok  we  mfff  tokp  ^e  word9  *^  said  182p. 

jpstices"  as  j^eterfmg  to  the  justicefi  immediately  an^ 

G^ent,  who  are  ji;8tice9  at  some  special  sessions.    This  ^  against 


wjU  supply  the  ^pcidental  pqiissipn,  aD4  carry  into 
effect  the  intention  qf  the  legislature.  This  order  is, 
therefore,  bad. 

HoLROYD  J.  I  have  had  great  doubts  in  the  course 
pf  ^his  argument,  whether  it  was  necessary,  under  the 
particular  words  of  this  clause^  that  such  an  order  as 
the  present  should  be  made  at  a  special  sessions.  But, 
considering  the  words  altogether,  and  the  intent  of  t)ie 
l^;islature,  and  the  incongruity  which  would  arise  if  we 
were  to  hold  dif&rent  regulations  applicable  to  the  pre- 
sent case,  and  the  case  where  a  highway  is  divert^ed,  I 
am  now  satisfied  that  it  is  requisite  that  the  order  should 
be  made  at  a  specjal  sessions.  My  doubt  arose  from  not 
being  clearly  of  opinion  that  the  words  "  said  justices" 
referred  to  the  words  *^  said  justices  at  some  special 
sessions,"  used  in  the  previous  part  of  the  clause.  How- 
ever, considering  that  the  general  intention  of  the  act 
was  manifestly  to  give  the  the  public  the  bene^t  of  such 
fi  regulation,  I  think  that  in  this  c^se  the  order  is  bad. 

Best  JF.  The  object  of  this  act  was  plably,  as  ap- 
pears from  the  preamble,  to  protect  the  rights  of  public. 
'  It  ought,  therefore,  to  receive  a  liberal  construction. 
The  object  was  to  give  every  possible  degree  of  publicity 
to  orders  like  the  present ;  and  we  should  entirely  de- 
feat this  if  we  were  to  give  the  construction  to  it  which 
is  contended  for  by  those  who  argue  in  support  of 
this  order.  For  it  would  follow,  that,  even  after  a 
special  sessions,  consisting  of  many  magistrates,  had 

zefiued 
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1820.        refused  to  make  such  an  order,  two  justices  might  after- 

wards  do  so.     That  would  be  an  absurd  consequence, 

agaitut  which  the  legislature  never  could  have  intended.  The 
SHWFABn.  puijijc  inconvenience,  whith  would  arise  from  permit- 
ting such  an  order  as  this  to  be  made  not  at  a  special 
sessions,  seems  to  me  to  be  greater  than  that  arising 
in  the  case  where  a  way  is  diverted.  I  think,  there- 
fore, that  this  order  must  be  made  at  a  special 
sessions.  It  is  argued,  that  the  l^slature  have  not 
said  so.  But  the  words  "  said  justices"  seem  lo  me 
to  refer  to  the  justices  at  some  special  sessions ;  and, 
even  without  these  words,  I  should  be  of  opinion  that 
the  words  "  special  sessions"  must,  from  the  manifest 
intent  of  the  legislature,  over-ride  the  whole  clause.  I, 
therefore,  fully  concur  in  the  opinion,  that  both  these 
orders  ought  to  be  quashed. 

Both  orders  quashed* 


Saturday,  HoBHOUSE*S    CaSC. 

February  5tli« 

The  writ  of  ha-  T   EFANS  moved^    on    Thursday^  February  S.^  for 

bess  corpus  tt  t/  -• 

common  law,  a  habeas  corpus,  to  bring  up  the  body  of  John 

although  a  writ  ^-.  ,,              i-,.                          tv*  a      »       \         \ 

of  right,  is  not  Cam  Hoohouse,   i!isquire,  on  an  amdavit,  that  lie  was 

oour8e,but  coufined  in  Nemgate^  by  a  warrant  from  the  Right 

Son  ^t^  Honourable  Charles  Manners  Sutttm,  Speaker  of  the 

probabU  «S^  House  of  Commons,  a  copy  whereof  was   annexed, 

fortheappiio-  Being  desired  to  point  out  his  objections  to  the  war- 

tion,  and  ven-  o                          r           .                       j 

fied  by  affida-  ynuL  he  contended,  that  he  was  not  bound  to  do  so, 

vit:   Quaere,  , 

whether  under  bccause  the  writ  of  habeas  corpus  was  ffrantable,  in  the 

the  Stat.  31.  '^                      .        r           • 

Oar.  2.  c.  2.,  first  instaucc  as  of  course;  and  the  proper  time  for  point- 

which  only  ap- 

plies  to  cases  ing  out  the  defects  of  the  warrant  would  be,  upon  the 

where  the  ap- 
plication is 
made  to  a  Judge  isk  Taeaticn*  the  writ  be  gnmtable  of  course. 

return 
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return  to  the  writ  And  he  cited  Bex  t.  Fkmer  (a\  IBKk 
where  Lord  Kemfon  said,  that  the  Court  were  bound 
to  grant  the  writ ;  and  he  also  referred  to  stat  91  Car.  2^ 
€•  3.  i,  10.9  where  a  judge  in  vacation  is  directed  to  do 
it,  under  a  panai^  of  bOOLf  upon  Irefosal ;  which  was  a 
proof  of  the  opinion  of  the  legislature  <m  the  point. 
The  Court,  upon  this,  (absente  J%£ry  J.)  granted  the 
writ;  and,  upon  the  return  of  it,  the  prisoner,  in 
person,  took  several  objections  to  the  Speaker's  war* 
rant,  which  were  over-ruled;  and  he  was,  accordingly, 
remanded.    The  prisoner  having  quitted  the  Court, 

Abbott  C.  J.    I  wish  to  express  my  opinion  as  to 

the  propriety  of  granting  this  writ  of  habeas  ooipus^ 

It  seems  to  me^  that  the  Court  are  not  bound,  as  of 

course^  and  without   any .  cause  shewn,  to  grant  this 

writ  in  the  first  instance.    It  would  be  a  very  strange 

inconsistency  in  the  law  oiEn^nd^  if  we  were  bound 

to  do  an  act  nugatory  in  itself  and  that  would  be  the 

case^  i^  upon  a  view  of  the  copy  of  the  warrant,  a 

writ  was,  of  course,  to  issue,  the  only  effect  of  which 

would  be^  that,  upon  the  return  to  it,  the  prisoner  moat 

be  remanded.  When  this  application  was  made^  we  were 

referred  to  a  dictum  of  Lord  Kenyan,  in  Bex  v.  Fkmer, 

and,  in  deference  to  that  authority,  we  granted  the 

writ.  But  I  think,  upon  subsequent  consideration,  that 

we  oug^t  not  to  have  granted  it,  inasmuch  as  it  then 

appeared,  that  it  could  be  of  no  use  whatsoever  to  the 

prisoner.    There  is  a  very  elaborate  opinion,  delivered 

by  Lord  C  J.  WUmot,  in  1758,  in  the  House  of  Lords, 

in  answer  to  a  question  put  by  that  Houses  whether,  in 

(o)  8  7.  A.  994. 

YouUU  Ff  cases 
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mo.  ailM  not  within  t^  51  Car.  S.  c.  2.)  WiiU  df  iMbfts 
f~V  MM^  «d  feubjidendutny  by  the  Uw^  fui  it  thai  mooAi 
Cm.  M^t  td  iaitte  bf  CdurBe^  dr  upon  prdUble  (Mttfliey 
verified  by  BBAsmt  (a)  H0  there  Alaten  k  td  be  hii 
dpb&xtl|  thftt  tho»6  writi  ot^t  YidC  to  kmie  of  doime) 
liMilfg,  that  a  Writ  which  issues  cm  a  «)»FdbabIe  dMM» 
veriied  by  affldiivitt  is  es  much  ft  writ  of  right  as  a 
writ  Which  issues  of  course.  Aad  ag^ti,  pdgs  87^  be 
say^  '<  There  is  no  sach  tfabg  in  the  law  as  wriu 
<kf  grftoe  and  fiivoar  issuing  fh>m  the  Judges.  They 
are  all  writs  ^if  rights  but  they  are  tldt  all  writs  of 
course/'  And  in  page  88.  **  writs  of  habeas  corpus  upon 
idiprisoiifiie&t,  fin*  criminal  matters,  were  never  write  of 
dCmrse;  they  idways  issued  upon  a  motion,  grafted 
on  a  ctipy  of  the  ccnnmltoient;  and  cases  may  be  put, 
in  which  they  ought  not  to  b^  granted/'  1  Leo*  1. 
Ctiimberb^  7^-  If  malefactors  under  sentence  of  death,  in 
all  the  gaols  of  the  kingdom,  could  have  these  writs  of 
course^  the  sentence  of  the.  law  mij^t  be  suspended, 
and^  perhaps,  totally  eluded  by  them.  The  31  Car  2. 
c.  S*  makes  no  alteration  in  the  practice  of  the  courts, 
in  granting  them :  they  are  still  moved  for  in  term  time^ 
Upon  the  same  foundation  as  they  were  before ;  and  when  < 
a  single  Judge^  in  vacation  time,  grants  them  under 
SI  Cut*  2.  c.  9.,  in  criminal  cases,  a  copy  of  the  com- 
mitment, or  an  affidavit  of  the  refusal  of  it,  must  be 
laid  before  him*  He  must  judge,  even  in  that  case, 
whether  treason  or  felony  is  specially  expressed  in 
the  warrant  of  commitment;  and  there  have  been  a 
great  number  of  cases,  where  a  doubt  has  arisen.  On 
the  frame  and  wording  of  the  warranty  so  that^  even 
upon  the  act,  the  probable  cause  of  bailing  is  really 

(a)  WUfM"9  Otkmn$9indJudimidK  81* 

dis- 
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disdMid  to  lteJudg«»  unless  d»  copy  of  dMcMBiriU  1830. 
ment  is  refiised,  and  then  the  law  will  pfwame  Hftfy 
thing  against  it ;  and  in  cases  out  of  the  act^  which  take 
in  flU  kinds  of  oonfintmenC  aod  resferailily  not  (Sat  tri- 
mmaA  at  s^ppostd  eriminal  mMtn,  and  t^  whidk  this 
^Mrtiob  reiatesi  it  hm  been  die  Ubiferm  ilaimiemipled 
prlctice,  Uth  of  the  Qont  of  King's  Beiieh  and  of  the 
Judges  of  that  oonrt^  that  the  feandation  upon  which 
the  Irrit  is  prayed  should  be  laid  before  the  Oovrt  or 
ludge  who  awards  it.  I  fidfy  oootour  in  this  opbioDi 
aadythereforei  I  desir^  that  our  having  granted  this 
writ  m«y  not  be  considered  as  any  authority  to  sh^ 
that  this  Court  is  bound  to  grant  a  writ  of  faabew 
€oipu%  as  of  course)  and  without  any  ground  beuag 
stated  for  our  interference. 

Batlet  J.  concurred. 

HottiOYD  J.  The  dictum  of  Lord  Kent/on^  in  Mex 
v.  JPlaaberf  was  the  reason  of  our  granting  the  writ  in 
the  first  instance,  although  it  was  contrary  to  the  im- 
pression on  my  mind  at  the  time.  Even  upon  31  Car»  2. 
I  should  think  it  very  questionable,  whether  the  writ 
Was  grantable  of  course;  for  that  act  directs  a  Judge 
to  grant  the  writ  in  vacadon,  upon  view  of  the  copy  of 
the  warrant.  Now  for  what  purpose  is  he  to  view  the 
warrant,  unless  he  is  to  judge  of  the  validity  of  the 
commitment  ?  It  is  admitted,  that  he  must  judge  of  it 
afterwards,  and  must  either  discharge  or  remand  the 
prisoner  accordingly.  Then  why  should  he  not  do  so  at 
first  ?  This,  however,  is  tiot  an  application  within  that 
act,  being  for  a  habeas  corpus  at  common  law ;  and  in 
that  case  it  is  laid  down  by  Lord  C.  J.  Wilmoi^  that 
the  party  applying  for  the  writ  must  lay  a  reasonable 
Ff3  ground 
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1820«       ground  before  the  Court,  in  order  to  induce  them  to 
grant  the  writ 


.Horaoua'i 
Cm 


Best  J.  When  this  writ  was  moved  for,  we  were 
pressed  with  the  opinion  of  Lord  Kenyan^  in  Bex  v. 
IPlvwery  which  seemed  to  support  the  claim  then  insisted 
upon.  The  Court  did  not  then  think  that  that  opinion 
was  well  founded.  But,  as  it  was  a  matter  of  great  im- 
portance to  the  liberty  of  the  subject,  we  thought  it 
proper  that  the  matter  should  be  well  considered.  I 
am  now  convinced,  that  when  we  see  that  the  party, 
when  brought  before  us,  must  be  remanded,  we  are  not 
bound  to  grant  the  writ.  It  would  be  manifestly  absurd  to 
bring  a  person  from  Cornwall  or  Narihumberlandj  when 
the  Court  knew,  at  the  time  when  the  writ  was  moved 
for,  that  the  prisoner,  when  brought  before  them, 
must  be  remanded.  The  Court,  in  Rex  v.  Schiever  (a), 
refused  the  writ,  when  it  appeared  that  the  person  ap- 
plying was  a  prisoner  of  war ;  and  the  some  thing  was 
done  by  the  Court  of  Common  Pleas,  in  the  Spanish 
sailor's  case,  [b)  If  the  Court  could  not  examine  into 
the  legality  of  the  custody,  until  the  prisoner  was 
brought  before  them,  they  ought  to  have  granted  the 
writs  in  both  those  cases ;  but  they  said,  as  the  prisoners 
must  be  remanded  when  brought  before  them,  they 
would  refuse  the  writ.  The  cases  in  which  prisoners 
have  a  right  to  the  writ  are  where  they  are  detained 
in  prison,  when  they  are  entitled  to  be  admitted  to 
bail.  This  right  is  secured  to  such  prisoners  by  the 
SI  Car.  2.  c.  2.  Before  the  passing  of  that  statute, 
prisoners  committed  for  bailable  ojBfences  were  some- 

(a)  S  Burr,  766.  {h)  S  Biack,  Sep.  IS24, 

times 
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times  kept  for  a  long  time  in  prison,  without  being        18S0« 
brought  to  trial    To  prevent  this  grievous  oppressions  ~ 

the  habeas  corpus  act  directs,   that  if  any  person  be  Cme. 

committed,  or  detained  for  any  crime,  unless  for  treason 
or  felony,  other  than  persons  convict,  or  in  execution 
by  legal  process,  he  may  apply  to  the  Lord  Chancellor^ 
or  a  Judge  in  vacation,  and  the  person  so  applied  to  is  to 
cause  such  prisoner  to  be  brought  before  him,  and  to  dis- 
charge him  from  imprisonment,  upon  his  recognizance  to 
appear  in  the  court  where  his  ofience  is  cognizable.  Li 
cases  which  come  under  this  statute,  a  single  Judge 
may,  perhaps,  be  obliged  to  grant  the  writ  as  of  course^ 
but  in  no  other;  and  the  provisions  of  this  law  do  not 
apply  to  writs  grantable  by  the  Court  in  term  time.  I^  * 
therefore^  fully  concur  in  the  opinions  alreftdy  pro« 
Qounoed  on  this  subject. 

The  prisoner  was  rematided* 


John  Cooper  against  Jokes,  Gent.  2w«%, 

TTROVER  for  title-deeds  of  a  farm,  called  the  WitJhf   A  test^or  Ur- 

Stakes  farm,  detained  by  defendant  on  the  behalf  de?iMd  » fol-' 

oi  James  Cooper  the  younger,  under  the  following  cir-   lhrri%SIL 

cumstances:  James  Cooper  the  elder  having  three  sons,   ^J^^^^^^* 

James^  Johih  and  George^  made  his  will,  dated  October  ^niy  two 

'  ^  youngMt  sonify 

30th,  171)8,  and  devised  as  follows;  first,  I  leave  the  J'i»*n  and 

.11.  11  Geor^  equally 

Withy  Stakes  farm,  with  all  appurtenants  thereto  be^  between  them, 

shere  and  there 

alike;  and  Jen- 

tall  the  said  farm  on  the  male  heirs  of  John  and  George,  bdng  born  in  wedlock.    Hicre 

being  no  dcrisc  orer,  it  was  held,  that  cross-remainders  could  not  be  raised  bj  implicatiOQi 

iwd  tliat  on  the  death  of  George  without  issue,  his  moietj  went  to  the  heir  at  laWf 

F  f  S  long. 
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ISfO.  Umgingf  to  my  two  sons,  JMn  Cooper  and  Ge0rg0 
,  Coeper^  equally  between  them,  share  and  share  allkev 

offOnd  and  all  my  househdid  goods^  and  my  whole  stoek  of 
cattle^  and  hosbandiy  ware  of  all  kinds  whatsoev^, 
with  an  my  bonds,  bOb,  and  book-debts,  and  cash,  and 
personal  property,  paying  all  my  debts,  funeral  ex- 
peaces,  and  legacies  heranafter  named;  and  I  entdl 
Ae  Withf  Stakes  &rm  on  the  male  heirs  dfjbkn  Cooper 
and  George  Cooper^  being  bom  in  wedlodt.  The  tes- 
tator afterwards  departed  this  lift^  wlthont  altering 
or  revoking  his  said  will,  leaving  the  plaintMT  and 
George  Cooper^  and  James  Cooper  his  eldest  4on 
and  heir  at  law,  him  surviving.  He  wiH  was  duly 
proved  in  the  consistory  court  of  LHel^ietd.  On  tbo 
30th  day  of  October^  1810,  George  Cooper^  one  of  the 
devisees  in  the  said  will  of  the  imhjf  SUttes  frms 
having  survived  the  testator,  afterwards  died  intestate 
and  without  issue.  In  consequence  of  this  the  plaintiff 
daimed  to  be  entitled  to  the  entirety  of  the  Withf 
Stakes  farm  under  the  will ;  and  James  Cooper  claimed 
one  moiety  of  it  as  heir  at  law  bodi  of  the  testator  arid 
of  George  Cooper. 

Abraham^  for  the  plaintiff  No  case  can  be  cited 
^here  any  Court  have  dedded  that  for  want  of  a  devise 
over  cross-remainders  cannot  be  implied.  The  mle 
seems  to  be,  that,  whenever  the  Court  can  ooUeet  the 
intention  of  the  testator  to  be  that  no  part  of  the  estate 
should  go  to  the  heir  at  law  till  die  happening  of  a  par- 
ticular event,  they  will  imply  cross-remainders  in  the 
mean  time.    In  Davenport  v,  (XdU  {a\  Lord  Hard- 

(a)  1  Atk  S79. 

wkke 
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tweir  defidtfd  Against  the  croM-^reoiaiiideis  on  ^e  1880^ 

ground  of  the  words  "  several  and  respective^"  which  . 

wvre  tl^er^  introdvoed;  and  Comber  r.Himf^),  and  tgohut 


Wmitms  s.Bra9m{b)f  procaed  also  on  tba  word  ^<  ra» 
spectiva:"  but  tbosa  casaa  do  not  saam  to  bi^va  baan 
adoptad  as  sound  dacisions;  for  in  Wrighi  y.HoU 
fird  (e\  Waiw^  v.  JFoxon {d),  mdJDoe  y.  Wab{f)p  a 
diibMit  rule  pravailad ;  and  in  the  two  last  cases  th9 
Court  diregardad  the  word  respective  as  being  immar 
tartaL  And  in  JM^  v- ^«^  (/)i  the  Loid  Cban- 
odlor  aaoaded  to  Iha  same  opinion.  It  is  true  that  in 
all  these  cases  there  was  a  limitation  over;  but  that  was 
not  tha  only  airaumstance  relied  on  by  the  Court ;  for 
ioi  Pk^d  V.  Monoid  (g)^  WiOeiJ.  reli^  on  the 
dreumstanca  of  the  will  containing  tha  words  heirs  of 
ibair  bodiasi  as  wall  as  the  limitation  over.  Besides 
this  is  a  devise  to  two  only ;  and  in  that  case  the  law 
makes  a  presumption  in  favour  of  cross-remainder^ 
which*  as  has  been  justly  observed^  is  almost  always 
eonsistent  with  the  testator's  intentiony  Pay  v. 
WhiU^iJk)  Hare  the  testator  leaves  a  farm  to  his 
two  youngest  sons,  equally  between  them^  and. than 
adds,  after  some  intermediate  devisesi  <'  And  I  entail 
the  Withy  Stakes  farm  on  the  male  heirs  of  JbAnand 
George  Cotter,  bom  in  wedlock."  It  was^  therefore^ 
bis  intention  that  so  long  as  any  of  their  male  descend- 
ants survived,  that  the  farm  should  belong  to  them. 
Andy  in  order  to  carry  this  into  effect,  cross-remainders 
must  be  implied  in  the  present  case. 

(a)  Str.  969.  (h)  Str.  996. 

(e)  Cowp.  SI.  (tf)  S  But,  5^ 

(ff)  1  Tauni.  234.  (/)  ^7  Vet.  78, 

Ff4  W.D.Evan$, 


Jc 
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AbbottC.  J.  It  is  admitted  that  no  case  can  be  cited 
in  which  the  Court  have  defeated  the  claim  df  the  heir 
at  law,  unless  there  are  words  in  the  will  by  which  die 
testator  has  clearly  indicated  his  intention  that  the  heir 
at  law  should  take  nothing  until  the  happening  of  some 
particular  event  Now,  no  such  words  can  be  pomted 
out  m  the  present  case.  The  words  are,  *<  I  leave  the 
TFfthy  Stakes  farm,  &C  to  my  two  sons  Mm  and 
George^  equaUy  between  them,  share  and  share  alike." 
And  he  afterwards  adds,  <<  And  I  entail  the  WUh/ 
Stakes  fiu*m  on  the  male  heirs  of  JM»  and  Geof^e^ 
being  bom  in  wedlock."  Now,  these  latter  words  only 
enlarge  the  previous  estate  for  life  into  an  estate  tail; 
but  they  leave  the  question  untouched  as  to  the  tenancy 
in  common.  I  think,  thereforci  that  John  and  Charge 
were  tenants  in  common  of  the  Witfof  Stakes  fiurm,  and 
that  we  cannot  raise  cross-remainders  between  them  by 
imf^cation.  The  consequence  of  this  is,  that  on  the 
deadi  of  George  without  issue  his  bhare  went  over  to 
James^  the  eldest  son,  as  heir  at  law.  The  defendant, 
therefore,  is  entitled  to  our  judgment. 

Batlbt  J.  The  usual  ground  on  which  the  courts  of 
justice  have  relied  for  raising  cross-remainders  by  im- 
plication is  the  language  used  in  the  limitation  over.  If, 
from  that  language,  it  appears  to  have  been  (he  intention 
of  the  testator  that  the  whole  estate  should  go  over  to 
the  heir  at  law  together,  and  that  no  part  of  it  should 
descend  to  him  till  the  happening  of  a  particular  event, 
the  Court  have  said  that  cross-remainders  ought  to  be 
implied.    In  the  case  of  Phipard  v.  Mansfield  no  such 
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woids  could  be  found,  and  the  Court  held  that  cross-  1820. 
remainders  could  not  there  be  raised  by  implication. 
This  case  is  stronger  than  that ;  for  here  there  is  no 
ulterior  limitation  at  all.  And  it  seems  to  me  that  in 
case  we  were  to  decide  for  the  plaintiff  now,  it  would 
next  be  contended,  that  if  there  was  a  derise  to  two 
persons  of  an  entire  estate  in  tail,  as  tenants  in  com- 
mon, cross-remainders  ought  to  be  implied  between 
them.  The  words,  '^  I  entail,''  &c.  are  here  not  words  of 
purchase^  but  of  limitation.  I  am,  therefore^  of  opi- 
nion, that  the  heir  at  law,  upon  the  event  which  has 
happened,  became  ^titled  to  the  moiety  of  the  Wiihy 
SUtkes  &rm,  and  that  the  plaintiff  must  be  nonsuited* 

HoLROTD  J.  I  am  of  the  same  opinioQ.  There 
must  be  some  drcumstanoe  manifesting  the  testator's 
intention  to  be  so^  in  order  to  induce  the  Court  to  raise 
cross»remainders  by  implication,  even  as  between  two 
persons.  -Here  there  is  nothing  from  which  such  an 
intention  can  be  ascertained ;  and  that  being  so, .  the 
rule  of  law,  that  cross-remainders  are  not  to  be  implied, 
must  prevail.  Here^  the  only  effect  of  the  subsequent 
words  in  the  devise  was  to  enlarge  the  estates  finr  life 
into  estates  tail.  But  the  devisees  still  remained  tenants 
in  common  of  the  Withy  Stakes  &rm. 

Best  J.  There  is  nothing  in  this  case  from  which 
we  can  raise  cross-remainders  by  implication.  All  that 
the  Courts  have  said  is,  that  they  will  favour  cross- 
remainders  between  two.  But  from  that  circumstance 
alone  they  have  never  said  that  they  would  raise  them. 
In  all  the  cases  it  is  the  language  of  the  devise  over  on 
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18fO«  wbiek  the  CoarU  lutTa  rdied.  Hare  there  ii  no  each 
deviie  in  the  wilL  I  thiBk,  therefore^  thai  the  dtfimd^ 
ant  is  entitled  to  our  judgment 

Judgment  of  nonsuit 
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Tuuday,  Cox  against  Earlb. 

Ftf^rvary  8th. 

In  an  action       T\ECLAR ATION  upon  a  bill  of  exehaofle;  bear^ 

uponabillof        XJ  ° 

exchange  with  Ing  date  2l9t  My,  1819,  drawn  upon  the  de- 

^nts,  by  a    '  fendants,  payable  in  London^  three  months  after  date, 

tod'Sd'Ihc  ^^  *^  ^^^  ^  ^'  ^*9fc  and  Co.  for  9501.  aterling^ 

biiiund^pro-  accepted  by  defendants,  and  indorsed  by  X^ii^  and 

nourofoneof  Co.  to  MerthafU^  and  by  Merehani  to  Bamrs  with 

^  heidl^-  several  intermediate  indorsements  \  the  hut  indcmee 

^71ur  betog  Sir  Richard  Car  6fyn  >nd  Co,     The  present. 

St  hcIS  ^^^  ^  ****  ^^  ^^'  payment  was  then  stated,  and 

paid  the  biu  that  Ofyn  and  Ca  caused  it  to  be  protested  for  non* 

according  to 

the  usage  and     payment ;  and  that  the  plaintifi,  aoeording  to  the  usage 
chants,  without    and  custom  of  merchants,  appeared  before  the  notary 
Sd^^diTto*    pnblic  by  whom  the  bill  bad  been  protested^  and  de- 
J^jjjj^"""        clared  they  would  pay  the  same  under  protest,  for 
honour  of  the  second  indorser ;  and  that  they,  there- 
upon, according  to  the  usage  and  custom  of  merchantsi 
paid  the  bill,  under  protest    To  this  declaration  there 
was  a  special  demurrer,  and  the  cause  assigped  was, 
that  it  did  not  appear  to  whom  the  plaintiils  paid  the 
bill,  under  protest,  or  that  it  was  paid  to  the  holder ; 
or  that  the  plaintiffi  became  the  legal  holders  thereof, 
by  virtue  of  such  payments,  or  otherwise;   and  now 
the  case  was  argued  by 

Parte^ 
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Pariti  in  rapport  of  the  demnrror.    It  does  noit  ap*        169(K 
pear  that  the  phuntiffc  paid  the  hiU  to  any  parson  who 
had  a  legal  title  to  it    The  custom  of  merchaats  is 
stated)  ia  the  case  otLewin  ▼•  BnmetH  (a)»  to  ba^  that 
the  person  who»  for  the  honour  of  the  indoraery  pays 
the  last  indorsee  the  amount  of  the  bill,  may  maintain 
an  action  upon  it :  but  this  declaration  does  not  shew, 
that  the  party  to  whom  the  payment  was  made  was 
the  indorsee^  or  had  any  title  to  the  bill.     In  the  above 
cited  case^  this  objection  was  taken  upon  error;  and  the 
Court  there  held,  after  several  arguments,  {PoUexfen 
C.  J.  haesitante,)   that  it  was  well  enough  after  verdict, 
for  it  was  then  to  be  presumed,  that  there  was  suffici- 
ent proof,  at  the  trial,  that  it  was  duly  paid,  viz.  to 
the  last  indorsee.     It  appears,  therefore,  to  have  been 
the  opinion  of  the  Court,  that  the  objection  was  good» 
upon  special  demurrer;  and  that  case  is  an  authority  in 
in  point.    A  person  paying,  for  the  honour  of  a  party, 
to  a  bill,  stands  in  the  situation  of  an  indorsee;  but, 
by  analogy  to  a  declaration  by  an  indorsee,  all  the  steps 
by  which  his  title  is  made  out  should  be  stated  in  the 
declaration;  and  if  there  be  any  defect  pointed  out, 
on  demurrer,  the  declaration  is  bad.     Here  the  ob- 
jection is,  that  the  title  of  the  plaintiff  is  not  properly 
made  out,  as  it  is  not  stated  that  he  paid  it  to  the  in- 
dorsee. 

Per  Curiam.  Payment  to  a  wrong  person  is  no 
payment.  If  an  issue  were  taken  on  the  fiict  of  pay- 
ment, the  affirmative  could  not  be  supported,  unless 
it  were  shewn,  that  the  payment  was  made  to  the  right 

(•)  X«l.  SS9. 
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18S0«        person.    In  this  case,  it  is  expressly  averred,  that  the 

"'•—        payment  was  made  according  to  the  custom  of  mer- 

ngomif        chants.   There  was  no  such  averment  in  Lemn  v.  Bmr 

^^'       netti^  and  that  is   a  material   distinction  between  the 

two  cases. 

Judgment  for  the  Plainti£ 

IL  V.  BuAardSf  contra,  was  to  have  argued  in  sup- 
port of  the  declaration. 


The  King  against  BonRONi  Esq. 


When  a  crimi-    T^ENMAN,  in  last  Michaelmas  term,  obtained  a  rule 

nal  information    MJ     .  ..,.-.  .  .1      j  a     , 

11  applied  for  nisi,  for  a  cnmmal  miormation  against  the  defend- 

2£^,*tSr  ant,  a  magistrate  for  the  county  of  Lancaster.    On  the 

S,t^^**  List  day  of  that  term,  J.  WiUiams  shewed  cause  agamst 

whether  die  Mt  j|,g  ^uie,  and  Denmatij  Chittyj  and  HiU  were  heard  in 

done  he  found  *^ 

on  investigation  support  of  it.    The  circumstanccs  of  the  case  were  so 

to  he  strictly  ^ 

right  or  not,  fully  stated  by  the  Lord  Chief  Justice,  in  pronouncing 
p^)ceeded  from  the  judgment  of  the  Court,  in  the  course  of  this  term, 
pl^i^or  ^'    that  it  has  been  thought  proper  to  omit  them  here. 

fear  and  favour 
are  generally 

included,)  or  Abbott  C.  J.     In  the  course  of  the  bst  term,  a  rule 

error  only.   In  was  granted,  on  the  application  of  Mr.  Charles  Pearson^ 

th^  Court^'  an  attorney  of  the  city  of  Landm^  calling  upon  John 

^e^^ondiy,  -^^^^^  BoTTon^  csquirc,  one  of  his  majesty's  justices  of 

in  the  injesti.  the  peacc  of  the  county  of  Lancaster,  to  shew  cause 

gationofa  *  •  "^  ' 

charge  of  felony 

before  a  magistrate,  an  attorney  is  only  bs  a  nrnUer  of  courtesy  permitted,  but  has  no  right 

to  be  present ;  nor  can  he  comment  on  the  eridoiice  so  as  to  apply  the  law  to  it,  unless  he 

be  requested  by  the  magistrate  to  give  his  opinion  and  advice  upon  the  'case. 

why 
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why  a  criminal  infonnation  should  not  be  exhibited        1820. 
against  him,  for  refusing  to  take  the  examination  of  two      jZTvLa 
persons,  of  the  names  of  Thomas  Richardson  and  Robert 
Bimmerj  on  a  charge  against  a  third  person,  of  having 
feloniously  cut  and  wounded  the  said  Thomas  Bichardr 
sorif  on  the  1 6th  of  August  last,  at  Manchester.    Mr. 
Borron  is  a  justice,  acting  for  the  Warrington  division, 
and  not  for  the  division  of  Manchester^  wherein  the 
offence  was  alleged  to  have  been  committed.     Cause 
was  shewn  against  the  rule,  on  the  last  day  of  the  term ; 
and  it  appearing,  upon  the  arguments  of  counsel,  that 
an  important  question  was  supposed  to  be  raised,  re- 
garding the  execution  of  the  office  of  a  justice  of  the 
peace  on  the  one  hand,  and  the  right  of  the  subject  to 
enquiry  and  investigation  on  the  other,  we  thought  it 
expedient  to  peruse  the  affidavits  attentively,  before  we 
pronounced  our  rule  in  the  case,  which  could  not,  with- 
out great  inconvenience,  be  done  on  the  last  day  of  the 
term*     We  have,  accordingly,  perused  the  affidavits 
attentively,  during  the  late  vacadon ;   and,  upon  such 
perusal,  it  appears  to  us,  that  the  application  for  a  cri- 
minal information  is  not  sustained.  >  The  application  is 
made  against  a  gentleman,  who  is  one  of  that  class  of 
persons  to  whom  this  coimtry  is  under  as  great  obli- 
gations as  this  or  any  other  nation  is,  or  ever  was,  to 
any  members  of  its  community ;  —  I  speak  of  the  gen- 
tlemen residing  in  the  different  parts  of  England,  who 
act  in  the  execution  of  his  majesty's  commission  of  the 
peace,  and  who  gratuitously  devote  a  great  portion  of 
their  time,  and  bestow  much  valuable,  but  often  thank- 
less labour,  in  the  administration  of  many  branches  of 
the  law ;  and,  among  others,  in  most  of  the  early,  and 
in  many  of  the  mature  stages  of  our  criminal  jurispru- 
dence. 


B9iift0ir» 
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2890.  dciicew  In  thh  mMt  valuable  cla8%  hiluciy  persons  are 
*"*'**'  finuid  who  possets  a  sound  knowledge  of  the  law^ 
^gaSMi  united  with  the  most  useful  and  extensive  ptactical  in" 
formation.  They  ai^  called  npoDf  m  knany  cases  of  a 
difficulty  and  in  many  df  a  delicate  kind*  and  af%  ilk 
fl^eneral)  addressed  by  those  who  apply  to  diem  with 
the  respect  that  is  due  to  their  station  and  character. 
The  present  case  affisrds  an  unusual,  if  not  a  solitary 
instance,  of  address,  in  the  language  of  demand  and 
menaces  They  are,  indeed,  like  every  other  subject  of 
this  kingdom,  answerable  to  the  law  for  the  fidthfid  and 
upright  discharge  of  their  trust  and  daties.  But, 
whenever  they  have  been  challenged  upon  this  head, 
either  by  way  of  indictment,  or  a[q>Iication  to  this 
Court  for  a  criminal  information,  the  <)uestion  has 
always  been,  not  whether  the  act  done  might,  upon 
foil  and  mature  investigation,  be  found  strictly  right, 
but  from  what  motive  it  had  proceeded ;  whether  from 
a  dishonest,  oppressive,  or  corrupt  motive,  under  which 
description  fear  and  fovour  may  generally  be  included, 
or  from  mistake  or  error.  In  the  former  case,  alone^ 
they  haVe  become  the  objects  of  punishment  To 
punish  as  a  criminal  any  person  who,  in  the  gratuitous 
exercise  of  a  public  trust,  may  have  fallen  into  error 
or  mistake  belongs  only  to  the  despotic  ruler  of  sn 
enslaved  people,  and  is  wholly  abhorrent  from  the 
jurisprudence  of  this  kingdom.  Upon  these  principles, 
the  present  application  to  this  Court  is  to  be  decided 
by  us.  But  even  if  it  were  to  be  decided  upon  a  more 
strict  and  rigid  rule,  we  should  not  be  able  to  find  any 
error  or  mistake  in  the  conduct  of  Mr.  Bwron^  ex- 
cept, perhaps,  that  of  having  shewn  too  much  attention 
to  an  application  made  to  him  in  a  most  improper  Mid 

unbe- 
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imbMniiitig  metmen  Hu  CkaHa  PnnoHf  ^  Limdm^  18tO. 
the  person  u6w  applying  to  this  CoUrt^  informs  us» 
by  his  affidavit,  that  he  was  retainedi  on  the  28d  of 
Ociober  last,  by  Ihmuu  Bidiarison^  of  ManeheOer^  to 
bring  before  the  proper  iribimal  a  charge  which  he 
had  to  prefer  against  an  itidividttal)  whose  surname  Is 
mentioned^  for  hating  fekmiottslyi  &€•  cut  and  wounded 
the  said  Thomas  Biehardsonf  on  the  16th  of  Augiat^  at 
Manckesier.  He  then  proceeds  to  mention  the  faetfi 
.  of  the  due,  as  communicated  to  him  by  Thonuu 
Bickardumf  aU  the  material  parts  whereof  af  e  also  men*- 
tiooed  in  the  affidavit  of  Thoirtas  Biehardsonf  and  such 
of  them  as  are  said  to  have  been  witnessed  by  BobM 
Bimmer  are  mentioned  in  his  affidavit  also*  Affidavits^ 
to  be  sworn  by  these  two  persons,  were  prepared  by 
Pearson^  after  his  return  to  Londanj  and  sent  down  by 
him  to  Manchester  /  and  their  affidavits^  now  before 
the  Court,  appear  to  contain  many  expressions  not 
likeiy  to  be  used  by  persons  of  their  situation  in  life. 
These  affidavits  present  two  fiicts  very  imporUmt  to 
the  present  enquiry :  first,  that  the  name  of  the  per- 
son, by  whom  the  supposed  fekmy  was  committed,  was 
unknown  to  Richardson  and  Bimmer  at  the  time,  and 
not  discovered  until  after  the  assizes,  which  had  inter- 
vened between  the  subject  of  complaint  and  the  appli* 
cation  to  Mr.  Borron  j  secondly,  that  the  attack  upon 
Bichardson  was  made  wantonly  and  wilfoUy,  after  the 
meeting  at  Manchester  had  beea  dlq>ersed,  by  the  au- 
thority of  the  justices  acting  in  that  district,  when 
Bichardson  was  going  from  the  place  of  meeting  peace- 
ably, and  alone;  at  a  time^  dierefore,  and  under 
eireumslances,  in  which  those  who  had  ordered  the  die- 
persiott  of  the  aeeUng,  whether  sncb  order  ksd  been 

pro- 
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18S0.  properly  or  improperly  given^  could  not  be  reqpoimble 
"        for  the  act  of  the  supposed  offender.    Pearton  further 

i^dfue  states  a  measure  adopted  by  himsd^  for  the  purpose 
of  satisfying  himself  that  Bichardson  had  not  mistaken 
the  person  accused,  in  which  he  appears  to  have  con- 
ducted himself  with  becoming  caution.  The  first  of 
these  facts,  namely,  the  discovery  of  the  name  of  the 
oflfender,  after  the  assizes,  does  not  iqppear  to  have 
been  communicated  to  Mr.  Barron.  According  to  die 
representation  made  to  him,  the  supposed  offender  was 
living  at  Manchester^  not  having  fled,  nor  being  likely 
or  expected  to  fly  from  the  calls  of  justice.  The  latter 
of  these  facts,  namely,  the  time  and  circumstances  of  the 
alleged  offence,  were,  at  the  first  interview,  mentioned 
to  Mr.  Borronj  but  his  attention  was  not  then,  or  after* 
wards,  called  to  them  as  it  ought  to  have  been,  in  order 
to  remove  the  ground  of  his  disiucliBation  to  interfere^ 
which  was  manifested  at  the  first  meeting.  .  On  the 
contrary,  Mr.  Borron  was  informed,  as  the  reason  for 
applying  to  him  to  exercise  his  authority  on  a  matter 
arising  in  a  part  of  the  country  in  which  he  did  not 
reside,  and  for  which  he  had  never  acted,  that  the  jus- 
tices acting  for  the  Manchester  division  had  reftised  to 
enquire  into  some  simOar  charges  against  the  yeomanry, 
alleging  that  they  might  be,  in  some  sense^  considered 
as  connected  with  the  proceedings  of  that  day,  and  as 
such,  so  implicated,  as  to  render  it  improper  for  them 
to  take  cognisance  of  the  charges.  And  it  is  obvious 
to  us,  and  was  apparent  at  the  time^  that  Mr.  Borron's 
reluctance  to  act  on  the  occasion  was  grounded  on  the 
consideration,  that  his  brother  justices  were  in  some  way 
connected  with  the  subject  of  complaint.  It  was  the  duty 
of  an  attorney  to  ^i^Ve  pointed  out  the  distinction*  For 

such 
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such  purposes,  and  perhaps  for  such  alone,  can  the  pre-        1820. 
sence  of  an  attorney  be  useful  on  such  an  occasion.    It      ^   ^ 
appears,  further,  by  the  affidavits  on  each  side»  that  Mr« 
Borrondesired  a  day  to  consider  of  the  matter,  and,  before 
his  final  refusal,  consulted  another  justice  of  the  county, 
who  agreed  in  opinion  with  him,  as  to  the  conduct 
proper  for  him  to  adopt ;  and  the  fact  of  such  consult^ 
ation,  at  least,  if  not  the  opinion  of  the  other  justice^ 
was  made  known  to  Peanan*     The  reason  of  Mr. 
Borron*^  refusal  to  act,  as  furnished  to  the  Court  by  the 
affidavit  of  Pearsotij  was,  that  he  declined  any  official 
interference  with  regard  to  individuals  who  could  with 
difficulty  be  separated  from  the  magistrates  of  Man- 
Chester  on  legal  grounds.    From  Mr.  Borran'^  affidavit, 
also^  it  appears,  that  this  was  the  reason  assigned  by 
him,  though  much  more  at  large;  more^  indeed,  than 
was  necessary.    By  Mr,  Borran^s  affidavit,  it  also  ap 
pears  to  the  Court,  Jbr  the  Jirst  tifne^  that  he  accom-* 
panied  his  then  refusal  with  expressions  to  the  following 
effect :   <*  I  by  no  means,  however,  wish  it  to  be  under- 
stood, that  I  shrink  from  any  responsibility  on  this  oc« 
easion,  from  personal  inconvenience  or  trouble;  and 
that  if  I  am  directed  by  the  Court  of  King's  Bench,  to 
which  you  intimate  your  intention  to  apply,  I  shall, 
fearlessly,  and  without  regard  to  any  party,  proceed  to 
investigate  the  charges  submitted  to  me ;  charges,  which 
not  being  now  entertained,  cannot  be  attended  with 
any  further  consequences,  than  the  not  securing  the 
persons  of  the  individuals  charged,  during  the  interval 
to  the  next  assizes,  when  bills  of  indictment  may  be 
preferred,  which  my  refusal  does  not  prejudice;  a  cir- 
cumstance which,  considering  the  lapse  of  time  that 
has  intervened,  from  the  day  the  cause  of  complaint 
Vol.  III.  Gg  'arose, 
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Boftioii. 


I9t0.      arose^  without  the  pArly^B  abieonding^,  gives  rise  to  little 
aj[>prehe&aioD  of  sUch  aa  event  taking  place."    Now,  if 
thb  oftr  to  investigate  the  diarges,  in  case  this  Court 
should  direet  Mr.  Barron  lo  do  so»  had  been  eom- 
manicated  to  us   by  the  affidavit  of  Pemtotii  inest 
undoubtedly,    we  would   tiot    have   granted  'a   rule 
bt  a  oriminal  information.    Thd  suppression  of  the 
gibr  neoessariljr  leads  us  to  discharge  the  rule  with 
coHs,  according  to  the  usual  practioe  in  eases  of  this 
kind,  and  induces  a  strong  suspicioni  that  th€  appli*- 
Cation  was  made  for  a  very  diffisrent  puipose  from  thtt 
of  having  the  matter  of  Bicharisori%  complaint  investi- 
gated by  a  justice  of  the  ooun^ ;  for  Mr.  BorrmC% 
refusal  was  made  on  the  3Gth  of  (ktober^  and  a  man- 
damus might  have  been  moved  for  on  the  sixth  or 
seventh  of  the  following  month ;  uid  it  is  not  sufanisedi 
that  the  person  accused  had  absconded,  or  that  an  ulti- 
mate failure  of  justice  is  likely  to  occur.  There  are,  how- 
ever, some  other  circumstances  in  this  case^  wbidi  the 
Court  cannot  leave  unnoticed.    The  whole  conduct  of 
Pearson  towards  Mr.  JSomon,  aa  detailed  hj  Pearson 
hknselff  was  highly  indecorous.    An  attorney  applying 
to  a  justice  of  the  peace,  to  act  in  a  matter  arising  out 
of  his  district,  addresses  him,  throughout,  in  a  tone  of 
demand)  he  tells  him  the  natu^  of  the  complaint^  in* 
forms  him  that  persons  to  prove  it  are  in  attendance, 
jpequires  him  to  take  their  examination,  and  adds, 
<*  and  I  shall  then  take  leave  to  comment  upon  the 
evidence,  in  order  to  apply  the  facts  to  the  law  of  the 
case,  and  to  obtain  from  you  a  warrant  for  the  appre- 
hension of  the  accused.''    Now  this  comment  upon  the 
evidence^  is  a  thing  which  an  attorney  had  no  right  to 
snake.    An  atjtomey  has  no  right  even  to  be  present  at 

such 
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s«A  an  nquity.    Tkb  prawno*  of  aa  attmniey^  oh       iMO. 
such  occaikmsb  »  often   pwmitted^  as   a  mottor  of      — ~ 
eourteqrt  his  aslistaace  is  somelUDes  deairedi  and  if  his     .  agaifist 
adtioe  and  opinioti  are  askedf  it  is  proper  for  Um  to 
give  thoa }  but  he  is  1b(^  td  take  leare^  miinTiteGl^  to 
obtrude  his  oomlnetitaries  upod  the  case*    Much  Isss 
caa  it  be  endured^  that  he  should  say,  on  to  bcciision 
like  the  present^  even  in  H  respectful  manner^  <<  I  make 
this  application  to  youy  As  a  ministerial  offioei^  |  and»  if 
you  refuse  to  hear  the  evidence,  I  shall  consider  your 
refusal  as  a  n^lect  of  your  magisterial  duty,  and  shall 
apply  to  the  Court  of  King's  Bench,  by  infornuition  or 
otherwise,  for  redress/'    This  was  not  an  occasion  on 
which  a  justice  of  the  peace  was  to  act  as  a  ministerial 
officer;  on  the  contrary,  he  was  to  exercise  a  judicial 
discretion  on  a  subjea  important  in  itself,  and  ren- 
dered peculiarly  delicate,  by  the  situadon  in  which  he 
stood.    Whatever  respect  there  might  be  in  the  maimer 
of  the  address,  its  language  was  unfit  and  unbecoming. 
Yet  was  language  of  the  same  threatening  import  ad- 
dressed, the  next  day,  in  a  prepared  written  noti^« 
The  paper  delivered  to  Mr,  Borronj  when  he  returned, 
after  consulting  Mr.  Ljfcm^  and  b^re  he  had  expressed 
his  decision,  concludes  in  these  words ;  **  and  I  do 
hereby  give  you  notice^  that  if  you  refuse  or  neglect  to 
hear  such  evidence^  and  to  take  such  examination,  I 
shall  apply  to  the  Court  of  King^s  Bench,  on  the  first 
day  of  next  Michaelmas  term,  for  a  criminal  inform- 
ation against  you,  the  said  John  Arthur  Barron^  for 
having  for  fear  or  fiivour,  refused  to  hear  and  examine 
witnesses  touching  and  concerning  a  felony  committed 
within  the  sidd  county  of  Lancaster^  of  which  you  are 
one  of  the  justices,  as  aforesaid."    Little  of  that  high 
O  g  2  minded 
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nitKixa 
agamtt 
Bouu>v« 


minded  and  honourable  sentiment^  which  usnaDy  infla- 
encee  the  gentlemen  who  act  in  the  commission  of  the 
peao6/ could  be  expected  firom  one  who  should  yield 
to  anch  a  threat.  And  we  should  be  wanting  in  the 
docharge  of  our  duty,  if  we  forbore  to  express  our 
disapprobation  of  such  language*  It  is  necessary  only 
to  add,  further,  that  as  the  application  to  this  Courl^ 
appears  to  be  the  act  of  Mr.  Charles  Peanoth  the 
costs  of  the  rule  must  be  paid  by  him« 

Rule  discharged,  with  costs« 


Under  the  itit 
ofthe8^fifie> 
c.  14.  the  iheriir 
11  bound  to  re* 
tiin  one  year's 
lent  out  of  the 
proceeds  ofm 
tt*B  goods 
linezeco- 
tion,  pioTided 
he  has  notice  of 
the  landlord's 
claim  at  any 
time  wfafle  the 
goods  or  the 
proceeds  remain 
in  his  hands ; 
and  the  Court, 
upon  motion, 
ordered  the 
same  to  be  paid 
to  the  lendlord, 
even  where  the 
notice  was  given 
after  the  re- 
moval of  the 
goods  from  the 
premises. 


AttNiTT  against  GAtti«w- 

J^  RULE  nisi  had  been  obtained  by  Tindd  calliilg 
upon  the  sheriff  of  the  county  palatine  otLancas" 
ter^  to  shew  cause,  why  he  should  not  pay  over  to  WW- 
liatn  Gregson  all  monqr  received  by  him  for  the  proceeds 
of  a  sale  of  certain  goods  of  the  defendant,  seized  under 
a  writ  of  execution  at  the  suit  of  the  plaintiff  on  the 
premises  of  Gregson^  occupied  by  the  defendant.  It  ap- 
peared, upon  the  affidavit,  that  the  sheriff  bad  seized 
the  goods  of  the  defendant  in  execution,  and  had  actu- 
ally removed  them  to  an  auctioneer's  for  sale  before  nine 
o'clock  in  the  morning;  at  that  hour  he  Received  notice 
from  the  landlord,  who  then  first  heard  of  the  execution, 
to  retain  for  the  amount  of  his  rent.  After  this  notice, 
the  sheriff  sold  the  ffoods  in  execution  and  refused  to 
pay  over  the  amount  of  a  yearns  rent  to  the  landlord. 

Parke  now  shewed  caus^^    The  goods  had  beenr^ 
moved  from  the  premise^  befbl*©  any  notice  was  given, 

and 
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and  the  sheriff  was,  therefore^  afterwards  juttifled  in  sell*  - 1 320. 
ing  them  without  paying  the  year's  rent  to  the  landlord.  *-~-^ 
The  latter  cannot  distrain  the  goods  which  are  taken  agoi*^ 
in  execution,  and  the  object  of  the  SAnnef  c^  14.  was 
only  to  remedy  this,  and  to  give  to  the  landlord  a  spe- 
cific  Hen  on  the  goods  to  the  extent  of  one  year's  rent. 
The  notice  comes  in  lieu  of  a  distress ;  and  as  the  latter 
would  be  too  late  when  the  goods  are  removed,  so  the 
notice  ought,  in  like  manner,  to  be  given  whilst  they 
are  on  the  premises,  Henchett  v.  Kimpson.  (a)  All  the 
authorities  shew  that  the  sheriff  is  not  bound  to  retaiui 
unless  he  has  notice  from  the  landlord  before  the  goods 
are  removed.  Waring  v.  Deaberry  (4),  Palgrtev^  v. 
Windham  (c)  and  Smith  v.  Bussell.  {d)  At  any  rate  the 
Court  will  not  decide  such  a  point  on  motion,  but 
leave  the  landlord  to  his  remedy  by  action,  where  it 
might  be  more  solemnly  considered;  and. the  more  so, 
as  it  appears  on  some  of  the  affidavits,  that  there  were 
sufficient  goods  left  for  the  landlord  to  distrain  upon : 
and  non  constat  that  in  an  action  he  would  obtain  the 
fiiU  amount  of  the  year's  renti  a$  be  loigbt  bftve  dhh 
trained  on  the  residue* 

Abbott  C  J.  Unless  we  were  to  repeal  this  act  of  par* 
liament  we  must  make  this  rule  absolute.  Hie  statute  says 
in  express  terms,  that  no  goods  shall  be  taken  by  virtue 
of  any  execution  unless  the  party  at  whose  suit  the  execu- 
tion is  sued  out,  shall,  before  the  removal  of  such  goods 
fix>m  off  the  premises,  pay  to  the  landlord  a  year's  rent. 
It  is  true  that  the  sheriff  does  not  become  a  wrong«doer 

{a)  2  WUt,  140,  (b)  I  Sir.  97. 

(c)  1  Str,  212.  (d)  $TawU,  400. 

Gg3     ^  by 
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IStO.       hfUk^wAof  remoTing  the  goodfl,  until  he  has  notice  of 

'         tbe  Umdlor^'i  claim,  and  perbfip«  a  notice  may  be  ne- 

a^ainst       cesBftry  to  support  an  actlon  agaipst  him  88  a  wfong-doer. 

q^^mp      Tbati  bowser,  is  no  reasqn  why  the  landlord  should 

not  have  his  rent.    Here  the  sberilT  had  notice  of  the 

Imdlord's  daim,  while  the  good^  were  unsold,  and  he 

.    had  the  meaps  of  payment  in  his  hands.    We  ^re 

l)0|ind,  I  think,  to  hold  \nm  responsible  to  the  landlord 

for  the  year's  rent.    If  we  were  pot  ^  to  bold,  tbci 

consequence  would  be,  that  p31  the  {;oods  might  be 

swept  aw^y,  before  the  landlord  could  know  of  the 

execution,  and  l^e  would  lose  his  rent* 

Bayley  J.  Thb  is  a  very^ilain  case.  The  statute 
says,  that  the  ^goods  are  not  to  be  taken  unless  the 
pluntiff  shall,  brfore  removal,  pay  the  year's  rent 
The  effect  of  the  argument  in  this  case  would  be,  that 
the  sheriff  might  remove  instanter,  and  that  by  so  doing 
the  landlord  might  be  deprived  of  his  rent ;  that  would 
operate  as  a  repeal  of  the  statute. 

HoLROTD  J.  The  landlord  is  clearly  entitled  to  his 
rent,  unless  he  has  waved  his  right  The  statute  ex- 
pressly says,  that  the  goods  are  not  to  be  removed  unless 
the  plaintiff  pay  the  rent.  It  is  true,  that  no  action 
wpuld  lie  against  the  sheriff  for  any  act  done  by  him, 
before  laie  had  notice  of  the  landlord^5  claim ;  because, 
until  such  notice  the  sheriff  could  not  be  a  wrong-doer, 
but  as  long  as  the  money  remained  in  the  hands  of  the 
ibherifl^  the  landlord's  right  was  not  gone,  and  notice 
having  been  given  before  the  money  was  paid  over  to 
the  plaintiff,  I  think  the  sheriff  is  responsible. 

Bb8T  J.  concurred^ 

Jlule  absolute. 
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Taylor  against  Nicholls.  S*?'^'*^u 

February  Sin* 


npRESPASS,  quare  clausum  fregit    Plea,  first,  not  Tot 

guilty,  upon  which  a  verdict  was  found  for  the  fregilTSSTdU 

plaintiff;  secondly,  a  justification  of  a  public  right  of  ^^,  g^d  2^ 

way  generally  (not  setting  out  the  way  by  meets  and  {"rijATof  w*y  • 

bounds)  over  the  locus  m  quo.     Replication,  admitting  jij^S^^^j 

the  right  of  way,  and  new  assigning  extra  viam,    Issue  mitted  the 

on  the  new  assignment.     Verdict  for  the  plaintiff  on  the  and  new  amgo. 

new  assignment,  with  Is.  damages.    The  Master  taxed  The'pWnSff 

the  plaintiff  his  lull  costs.   A  rule  having  been  obtained,  ^^^"^ 

calling  on  the  plaintiff  to  shew  cause  why  the  Master  «*>«  new  avigii. 

■  ment,  with  Ij. 

should  not  review  his  taxation.  damages,  was 

held  entitled  to 
full  costs. 

Gumey  and  Chitfy  shewed  cause,  and  relied  upon 
JiserY.  Finch  {a)  and  Martin  v.  VaUance  (ft),  as  autho- 
rities expressly  in  point. 

Marryaty  Wal/hrdj  and  Broderick^  contra.  The  new 
assignment  is  in  the  nature  of  a  new  declaration.  The 
plaintiff  would  not  be  entitled  to  more  costs  than  da- 
mages, unless  the  Judge  certified,  or  it  appeared  upon 
the  pleadings,  that  the  title  to  the  freehold  came  in 
question.  The  right  claimed  is  of  a  public  way,  and 
the  way  is  admitted  upon  the  record ;  and  the  only  ' 
question  upon  the  pleadings  was,  whether  the  defend- 
ant deviated  from  the  way,  and  that  does  not  involve 
any  question  as  to  the  fireehold.    {Bayley  J.  It  involves 

Gg  4  th^ 
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1820«  the  question^  wheth^  the  plaintiff  has  a  freehold  sub- 

'  ject  to  an  incumbrance.]  In  Gr^ory  v.  Ormerod  (a),  the 

agama,  authority  oldster  v.  Finch  and  Martin  v.  VaUance  were 

^'^«^  doubted. 


Abbott  J.  I  am  of  opinion  that  the  plaintiff  is  en- 
titled to  his  £ill  costs.  If  we  were  to  hold  otherwise 
we  should  act  contrary  to  all  the  authorities  upon  the 
sutgect.  The  case  of  Asser  ▼•  Finch  (ft)  was  decided 
soon  after  the  passmg  of  the  statute  22  &  23  Car.  2. 
Cn  9.y3nd  the  rule  there  laid  down  has  been  acted  upon 
in  many  subsequent  cases.  In  Martin  v.  VaUance  this 
Court  considered  that  the  practice  had  been  so  long 
settled,  that  it  was  then  too  late  to  question  the  pro- 
priety of  it  And  I  think  we  are  equally  precluded 
from  entertaining  the  question  at  the  present  time. 
This  rule  must,  therefore,  be  discharged  with  costs. 

Rule  discharged  with  costs. 

(a)  4  JVnmf.  98.  {h)  2  lev.  234. 

^^^'isth.     ^^^  ^^^  agm^sfjHsniTiY  Hunt  and  Others. 
The  Court  wfll  HTHE  defendant,  Hunt^  a  few  days  before  the  end  of 

pennit  ft  sug-         J^ 

gesdon  to  be  term,  had  obtained  a  rule  nisi  for  a  certiorari  to 

record,  for  the  ramove  the  indictment  found  against  himself  and  others 

ryiMAe^^  at  the  last  Lancaster  assizes,  for  a  conspiracy,  in  order 

ofamisdeinetti.  ^^^  ^  guggestion  might  be  entered  on  the  record  for 

our  into  an  ad-  o«  ^ 

joining  county, 

where  there  appears  a  reasonable  ground  on  the  a£Bdavits  for  believing  that  a  fair  and  im- 
partial trial  cannot  be  had  in' the  county  where  the  venue  is  laid;  and  the  suggestion  need 
not  state  the  facts  from  whence  ludi  inference  is  to  be  dr«wn. 

the 
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the  purpoBe  of  carrying  the  trial  into  sudi  other  county        1 6S0. 
as  the  Court  should  direct.    The  affidavits,  which  were        ' 
several,  stated,  that  the  indictment  arose  out  of  a  snp->        agmtui 
posed  conspiracy,  connected  wilh  the  proceeding  of  a  * 

numerous  meeting,  held  at  Manchester  on  the  16th  of 
August  last,  1819,  and  that  that  meeting  had  been  dis*  / 

persed  by  an  attack  of  the  military,  directed  by  a  body 
of  the  Ijancashire  magistrates ;  that  among  the  military 
who  attacked  them  were  the  Manchester  and  Sd^fbrd^ 
and  Cheshire  yeomanry,  the  privates  of  whom  consisted 
chiefly,  and  the  officers  entirely,  of  opulent  manufac- 
turers, and  landed  proprietors,  in  Lancashire  and 
Cheshire^  and  that  a  very  great  and  general  prejudice 
existed  throughout  the  county  of  Lancaster,  and 
amongst  the  persons  who  were  likely  to  serve  upon 
juries,  as  to  the  nature  and  object  of  the  meeting  in 
question,  and  as  to  the  share  which  the  defendants  had 
taken  in  it;  and,  therefore^  that  they  could  not  have  a 
fair  and  impartial  trial  in  the  county  of  Lancaster, 
At  the  time  of  obtaining  the  rule,  it  did  not  appear, 
upon  affidavit,  that  the  other  defendants  (who  were  not 
present)  had  assented  to  the  application.  But,  on  this' 
day,  when  cause  was  shewn,  that  defect  was  supplied 
by  a  messenger  having  been  sent  down  and  havingre- 
turned  from  ManehestcTf  where  they  resided-,  with  tl^eir 
consent  in  writing. 

The  JttoiTuy^General  and  Solicitors-General  shewed 
cause.  They  produced  the  freeholders'  book  for  the 
county  of  Lancaster,  verified  by  affidavit,  which  ap* 
peared  to  contain  the  names  of  about  8700  freeholders. 
And  they  referred  to  the  case  of  Bex  v.  Harris  (a),  in 

(o)  3  JSwrr.  1530, 

which 


44«  CASES  in  HILARY  TERM 


TM?J»« 


IStfOf  which  the  Court  raftiaed  an  applioation  to  dianga  the 
phuse  of  trial»  upon  the  gvonnd  that  the  affidavita 
only  in  that  oaie  stated  the  apprehension  and  bdief 
of  the  applicant.  It  there  appeared  that  there  was 
a  lilt  of  600  persons  qaalified  to  serve  on  the  juiy, 
and  the  Court  there  said,  that  as  there  was  no  ftet 
suggested  to  warrant  the  conclusion,  that  there  could 
not  he  a  fair  ^d  impartial  trial,  the  rule  roust  be  dis<- 
diarged.  InBea  v.  WaidingUm^  disdnot  fhcts  were 
sHgS^sted  as  the  ground  &r  the  iqpplicatiop. 

The  defendant,  Hunt^  in  person,  contended,  that  in 
this  ease  sufficioit  ground  fcr  the  application  did  ap- 
pear. Upon  the  affidavits  it  is  sworn,  that  the  Jtfim* 
ckat^  and  Saffard  yeomanry,  as  well  as  the  LaneaMre 
mag^trates,  are  directly  interested  in  the  question ;  and 
yet  it  is  clear,  that  if  they,  or  any  of  their  rebdons 
or  friends,  were  returned  on  the  jury  pannel,  it  would 
>be  no  cause  of  challenge.  And  he  referred  to  the 
laQgnDge  used  by  Lord  Km^fcm  in  Aur  v.  WadUngtan,  (9) 

Th$  Court  delivered  their  opinions  seriatim ;  and*  «fter 
observing  thi^t  it  was  of  the  highest  importance  that  the 
adpunistration  of  justice  should  not  only  be  pure,  but 
alxiye  all  sui^jHcion,  they  said  that,  as  upon  the  affida- 
vits it  did  appear  that  if  the  trial  took  place  in  the 
county  of  Lancaster,  it  might  possibly  happen,  that 
persons  mi^t  be  summoned  on  the  jury  whose  opi-  ' 
nioiis  might  be  tainted  with  very  strong  prejudice^  but 
whom  it  would,  nevertheless,  not  be  competent  for  the 
defimdant  to  chaliange,  they  thought  that  the  applica- 

(a)  HeradUiif  caaefromspsmphlet 

tion 
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tionthoald,  upon  certain  terms,  be  granted;  adding,         iSSO. 
that  lliose  terms  became  necessary  only  in  consequence 
of  the  gross  n^lect  on  the  part  of  the  defendants,  in 
having  sufiered  nearly  two  terms  to  elapse  before  they 
applied  to  the  C!onrt.     They  then  pronounced  the 
following  rule :  ^^  It  is  ordered,  That  a  writ  of  oertiorari 
shall  issue  direct  to  the  justices  of  oyer  and  terminer  in 
and  for  the  county  of  Lancaster,  to  return  into  this 
court  an  indictmept  found  before  them  against  the  said 
H.  H.  and  others,  for  certain  misdemeanors,  and  that 
unless  the  said  defendants  shall,  within  (en  days  now 
next  following,  procure  the  said  indictment,  and  also  the 
recognisance  conditioned  to  appear  and  plead  in  tbi^ 
coiui;  thereto  immediately,  and  to  appear  personally  at 
.  the  trial  of  the  said  indictmept,  and  acknowledged  by 
such  of  the  defendants  as  are  now  under  recognixancei 
in  such  sums  as  are  mentioned  in  their  present  recog* 
nisances,  and  by  the  same  or  other  good  and  sufficient 
bail,  to  be  returned  into  this  court ;  and,  also,  within 
such  ten  days,  cause  appearances  and  pleas  for  all  the 
defendants  to  be  entered  in  this  court,  with  the  proper 
suggestion  of  carrying  the  trial  into  the  county  of  York, 
a  writ  of  procedendo  shall  issue  to  carry  back  the  said 
indictment :  and  it  is  further  ordered,  that  service  of 
any  rule  noticed  or  other  matter  upon   Mr.  Charley 
Pearson,  shall  be  deemed  good  service  on  all  the  defend- 
ants, and  that  they  shall  all  concur  in  reducing  the  spe- 
cial jury,  the  prosecutor  being  at  liberty  to  carry  down 
the  record  for  trial,  and  defendants  consenting  to  take 
short  notice  of  trial,  and  that  if  there  be  any  delay  on 
the  part  of  any  of  the  defendants,  so  as  to  prevent  a 
trial  at  the  next  Ytn-k  assises,  a  writ  of  procedendo 
shall  issne/' 

In 
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18S0.  In  the  course  of  the  argument  a  doubt  was  suggested 

""~"  bv  BavUu  J.»  whether,  unless  some  distinct  fact  were 
ofBift^  Stated  m  the  suggestion,  it  would  not  be  a  mis-tnai ; 
whereupon  the  record  in  Bex  v.  Waddington  was  sent 
for  into  court,  and  it  was  found  that  no  such  distinct 
fiict  appeared  in  the  suggestion  in  that  case.  The  form 
of  such  a  suggestion  is  as  follows : 

Jtex  -]      And  thereupon  the  said  Henry 

^'  i-Htmt^  &a  say,  that  a  fair  and  impar- 

H.  tt  and  others.}  ^^^  ^^.^j  ^^  ^^  .^^^^  ^^^^  ^^.^^ 

cannot  be  had  by  a  jury  of  the  county  of  Lancasterj  and 
that  it  is  convenient  that  the  trial  of  the  said  issue  should 
be  by  a  jury  of  the  county  of  Ybri,  which  is  a  county 
next  adjoining.  Which  allegation  of  the  said  H.  H.,  &c. 
the  said  coroner  and  attorney  of  our  sdd  lord  the  king, 
who,  for  our  said  lord  the  king,  in  this  behalf  prose- 
cutetb,  doth  not  deny,  but  doth  admit  the  same  to  be 
true.    Therefore  let  a  jury,  &c. 


DysTER  against  Battyb  and  Another. 

Toadedantion  HPHE  deckration  stated,  that  before  the  committing  of 
ott^e"^  the  grievances  by  the  defendants  therein  after  men- 

founded  in         tioned,  the  defendants,  as  brokers  or  factors,  had  in  their 

tortf  a  piea  ot  not 

guilty  of  the      cuatody  and  possession  certain  goods  and  merchandizes, 

grievancesmen-  "^  ,,,,         .  ,.  ,, 

tioned  in  de-      to  wit,  3000  tudes,  belonging  to  persons  trading  under  the 
ftix  yean,  is  bod  firm  oiGrahanij  Riggf  ond  Co.,  and  that  defendants  had 
dmu^**^       requested  the  plaintiff  to  accept  and  pay  two  several  bills 
of  exchange,  amounting  together  to  iJSOOA,  drawn  by 
the  defendants  upon  him,  and  to  sell  the  hides  and  ap- 
ply 
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ply  the  proceeds  towards  the  repayment  of  the  amount  1820« 
of  the  bills.  It  then  stated,  that  the  defendants,  intend- 
ing  to  deceive  the  plaintiff,  and  to  induce  him  to  ao 
cept  and  pay  the  said  bills,  wrongfully,  fraudulently, 
and  deceitfully  represented  to  the  pkintiff,  that  the 
hides  were  the  proper  goods  and  merchandizes  of 
them,  the  defendants,  and  that  they  delivered  and  de- 
posited the  same  with  the  pUiintiff  for  the  purpose  of 
the  same  being  sold  and  the  proceeds  thereof  applied 
as  aforesaid,  whereas,  in  truth,  they  were  not,  and  the 
defendants  well  knew  them  not  to  be  the  proper  goods 
and  merchandizes  of  them,  the  defendants ;  but  that  the 
same  were  in  their  custody  as  brokers  or  factors  only. 
It  then  averred,  that  the  plaintiff,  by  means  of  the 
aforesaid  representation,  was  induced  to  accept,  and  a^* 
tually  did  accept  the  bills,  and  paid  the  same  when  due 
to  the  holders,  and  that  afterwards,  having  sold  the 
said  goods  and  merchandizes,  a  certain  action  was 
commenced  by  Graham^  lUggf  and  Co.  against  the 
plaintiff  for  the  recovery  of  the  proceeds,  in  wliich  ac- 
tion they  recovered  judgment  for  IG45L  the  amount  of 
the  proceeds,  and  74/.  for  costs,  whereby  the  plaintiff 
hath  lost  the  security  of  the  said  goods  and  merchan- 
dizes for  the  re-payment  of  the  amount  of  the  bills, 
and  had  been  forced  to  pay  to  Graham^  Itigg^  and  Co. 
the  sum  adjudged  to  be  paid  to  them,  and  hath  also 
been  forced  to  expend  other  monies  in  and  about  de- 
fending the  said  suit  so  prosecuted  against  him.  Plea, 
first,  not  guilty  of  the  said^  supposed  grievances;  se- 
condly, that  the  defendants  were  not  guilty  of  the  said 
supposed  grievances  in  the  said  declaration  mentioned 
within  six  years  next  before  the  exhibiting  of  the  bill 
of  the  plaintiff*    To  this  plea  there  was  a  demurrer 

and 
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18S0.  Md  the  €6ii9e8 aMigned  wer^  thatalthdugh  the  ealisecf 
action  in  the  dedaration  mentioned  did  not  accrue  upon 
the  eommittiug  of  the  grierances  therein  mentioned, 
jet  that  the  defendants  had  pleaded  that  they  were  not 
guil^  within  six  years,  instead  of  pleading  that  the 
causes  of  action  did  not  accrue  within  that  time.  The 
case  was  argued  at  Serjeant^  Inn  at  the  sittings  before 
last  Michaelmas  term,  by 

BamewaUj  for  the  plaintiff.  This  plea  does  not,  in 
the  language  of  the  statute,  state  that  the  plaintiff  had 
<<  no  cause  of  action"  within  six  years,  but  merely  that 
the  defendants  were  not  guilty  of  the  grievances  men- 
tioned in  the  declaration  within  that  time.  Now,  that 
may  be  substantially  true,  and  yet  the  plaintiff  may  have 
had  a  cause  of  action  within  that  period ;  for  the  gist 
of  this  action  is  not  the  false  representation  which  was 
made  by  the  defendants,  but  the  damage  which  resulted 
therefrom.  It  is  clear,  upon  these  pleadings,  that  the 
term  grievance  applies  only  to  the  wrongful  act  done  by 
the  defendants,  and  does  not  comprehend  the  consequen- 
tial damage.  For  the  declaration  commences  by  stating^ 
<^  that  before  the  committing  of  the  grievances  therein- 
after mentioned."  The  term  grievance,  therefore^  means 
an  act  committed  by  the  defendants,  and  that  in  this 
case  was  the  false  representation.  This  plea,  there- 
fore, denies  that  the  false  representation  was  made 
within  six  years,  but  it  does  not  deny  that  the 
damage  accrued  within  that  time.  Until  a  damage 
accrued  from  the  false  representation,  the  plaintiff  had 
no  cause  of  action  whatever,  Roberts  v.  Read,  {a)  It  is 
sufficient,  however,  upon  special  demurrer,  to  say,  that 
the  word  grievance  is  a  word  of  doubtful  import,  and 

(a)  16jSNr|215. 

that 


.BAfftk. 
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that  bj  iitiilg  this  feral  of  plesdia^  the  defendants  do  18M. 
not  clearljr  shew  to  the  Court  that  the  plaintifiF  had  no  T~" 
«anse  of  action  within  six  jmn.  The  bid  predNlettta 
of  picas  of  thfe  general  issue  in  aetions  on  the  base,  ot* 
of  the  statute  of  limitations)  do  not  contain  the  word 
griefance,  or  any  word  equivalent  to  it  In  trespass, 
the  plea  is^  not  guilty  of  the  trespa^ :  and^in  acdons  on 
the  case^  founded  in  tort^  the  general  form  is,  not  gtultjr 
of  the  premises,  or  that  iht  cause  of  action  did  not 
aoenie  wi&in  sik  years.  And  he  referred  to  BAH. 
CI.  870.  Winch's  Bnt.  QS.  Vid.  EM.  M,  Mtui. 
EiUk  1S4. 

PuUeTf  contra,  tf  tlie  argument  on  the  part  of  the 
plaintiff  prevail,  the  common  form  of  pleading  not 
guilty  of  the  grievances  is  bad  upon  special  demurrer. 
The  term  grievance,  however,  is  sufficiently  large  to 
comprehend  both  the  wrongful  act  dorie^  and  the  re- 
sulting datnage.  I^or,  until  a  damage  result  to  the 
plaintiff  from  the  wrongfbl  act,  it  does  not  become  a 
grievance  to  him,  In  a  case  tried  at  the  last  Ltmi&n 
sitdfags  (a),  a  similar  question  arose  in  an  action  of  a^ 
sUmpsit.  More  than  ^  years  had  elapsed  ^hiee  the 
Contract  Was  broken  ^  but  the  damage  had  acert^ 
within  dmt  period.  My  Lord  GAiief  Justice  was  ot 
opiiiioO)  at  nisi  prius,  that  the  statute  of  limitations  be<- 
gan  to  run  from  the  time  of  the  breach  of  the  contract, 
and  not  fn>m  the  time  of  the  happening  of  the  damage^ 
In  M^Fadsm  v.  Otiokra  (i),  the  plaintiff  declared 
that  the  defendant  had  made  an  assault  upon  his  wife 
and  seduced  her,  whereby  the  plaintiff  was  deprived  of 
the  comfort  and  society  of  his  wife;  the  defendant 
{deadcd  not  guiltgr  of  the  premises  within  six  years^    It 
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KfNO,  Esq.    against   The  Company  of  Pro- 
prietors of  theWiTHAM  Navigation. 

A  local  dnitt.  A  SSUMPSIT.     The  case  stated,  that  by  a  local 

age  act  pro-  4iX^                                                                                       ■ 

Tided,  that  tha  act,  S  G*  3.,  entitled  an  act  for  draining  and  pre- 

owncn  aod  pio*  ^     j                                __           ^ 

prietonof  serving  certain  low  lands  called  the  Fens^   lying  on, 

oTwZoM  opmca  both  Sides  the  river  Witham^  in  the  county  of  lincdny 

l^u^  and  for  restoring  and  maintaining  the  navigation  of 

/•rf*^^^?'***'.  the  said  river,    from  the  high  bridge  in  the  city  gf 

their  heirs  and  Zdncclfi  through  the  borough  of  Boston  to  the  8e99  cer- 

assigoa,  should  .7- 

be  rdmhuned  tain    Commissioners    were    appointed,    styled  general 

such  ezpenceSy  ,«                n       •%                          t»               •* 

or  sach  shaie  Commissioners,  for  the  purpose  of  executing  the  works 

shotUdbTaKer-  of  drainage  therein  mentioned,  and  carrying  into  effect 

tamed  by  cer-  ^^  other   provisions   of   the  said   act     •Under  the 

tein  Mtmtni*.  ^ 


iionen  appoint-  iiuthority  of  this  act,  it  was  intended  that  certain  banks 

act;  and  a  sub-  should  be  erected  along  or  near  the  course  of  the  river 

ISkTii^ied  Witham^    through  the  several   townships,   including, 

to^^n^^  amongst  others,  the  township  of  Martin^  situated  in  a 

lands,  pnmded  district  tailed  the  First  District  (f  La»  Lands  or  Fens^ 

that  such  tax 

should  not  be  mentioned  in  the  said  act.  It  was  further  deckrec^ 
Senpayment     ^^at  it  should  be  lawful  for  the  said  general  commis- 

^^^ex^^  w^^^"**"*  ^  "y  "^^^  ®'  ^^^  ^  *«™>  *o  charge, 
"  ^^J!^^  amongst  other  lands,  all  the  low  lands  and  fens  in  the 
of  the  said         said  first  oistricty  with  such  equal  yeariy  fates  as  to 

lmnd»forth§  «         #         t^ 

^me  being,  them  should  seem  necessary  for  the  purposes  of  such 
^pear  to  the      drainage^  so  as  the  stfne  did  not  exceed  me  sMling 

satisfaction  of 

the  commissionerB  to  hare  been  necessarily  expended  in  making  banks.  The  act  also  con- 
tained dausesy  whereby  tenants  for  life^  or  ia  tail  were  especially  enabM  to  borrow 
money,  and  to  diarge  the  lands  with  it,  for  the  purpose  of  defraying  the  expencea  of 
making  banks  under  these  acts.  /.  JT.,  who  had  expended  800/.  hi  nuking  banks,  after- 
wards sold  his  lands,  without  rescrring  to  himself  or  taking  any  notice  in  the  conveyance 
of  the  reimbuzwmeot  abo?e  mentioned ;  and  the  commissioners  having  subsequently  de- 
termined the  amount  of  tha  raiaibiiiMBaant :  Held,  that  the  purchaser,  and  not  J,3.,  was 
•BtitMttiVMifvit, 

per 
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p«r  Here.    Tha  commitsionan  ooinnMiioed«  lUMbr  di«        il^O. 
authority  of  the  said  act,  tha  works  of  drainage  thereia  •     ■■ 

mentioned,  and  which  they  partially  executed  i  bat  the  ^^ 
^ks  along  or  near  the  course  of  the  river  WUhemh  "^JuISS^ 
through  the  said  townships  before  mentioned,  if  en^  Ctmputf. 
asHmgiit  other  of  the  said  works,  left  undone^  In  eoiiie* 
quence  of  the  funds  appropriated  to  the  drainage  not 
being  snffiaient  for  it$  completion.  By  the  87  6*  &» 
which  was  an  act  passed  to  embank  and  di«)«  the 
open  and  nnembanked  lands  and  grounds  lying  betwMi 
the  Dalediead  D^ke  and  the  river  WiOumf  in  the 
several  townships  before  enumerated,  all  in  the  ooun^ 
ofLifwolnf  it  was  enacted,  that  for  the  drainii^  pre* 
serving,  and  effectually  securing  the  said  low  lands  Irom 
floods^  the  commissioners  therein  named  shouldy  as 
soon  as  conveniently  might  be  after  the  passing  of  that 
act,  embank  the  said  low  lands  with  good  and  sufficient 
banks,  in  the  manner  and  of  the  dimensions  therein 
expressed.  A  part  of  the  works  directed  to  be  executed 
under  this  second  act,  consisted  of  a  bank  along  or 
near  the  course  c^  the  river  Witham^  and  it  was  pro* 
vided  that  the  directions  therein  contained  for  defray"* 
ing  the  expences  of  making  the  said  bank  oi!«r  the  said 
low  lands,  along  the  course  of  the  river  WUhasn^  should 
not  preclude  or  prejudice  the  owners  and  proprietors  ef 
lands  respectively^  by  and  at  whose  expence  the  said  banks 
should  be  made,  their  respective  heirs  or  assigns^Jrom 
being  reimbursed  the  said  expences^  or  such  share  ihereqf 
as  the  said  general  commissioners  appointed  under  3  G*  5*^ 
at  angf  qf  their  meetings  to  be  held /or  executing  the  said 
actf  should  allon  to  have  been  necessaribf  expended  in 
making  the  said  bank  /  but  that  such  owners  and  pro* 
prietors^  their  respective  heirs  and  assigns^  should  be 
H  h  S  entitled 
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1820.        entitled  to  be  reimbuned  the  said  espenceSf  or  suck  share 
^  tiiereqf  as  q/bresaidj  out  of  the  monies  v^ich  at  any 

<v»wf  ^Me  thereafter  should  he  raised  hi  the  said  general 
Navignfiioii  0MimissumerSf  under  the  authority  of  the  2  6.  S., 
^^^'  fer  the  further  execution  of  the  works  of  drainage 
therein  directed,  at  such  time  or  times,  *  and  in  such 
prqKntion  and  form  as  in  the  judgment  of  the  said 
general  commissioners,  should  afford  to  the  owners  and 
pr6prietors  of  the  said  low  lands  to  be  embanked  and 
drained  by  virtue  of  37  G.  3.  such  and  the  like  benefit 
and  advantage,  in  respect  of  the  said  lands,  as  other 
owners  and  proprietors  of  lands  lying  on  both  sides  of 
the  said  river  Witham^  either  already  had  or  should 
thereafter  receive  under  the  authority  of  the  26.5.,  for 
or  towards  the  making  and  erecting  banks  of  the  like  na^ 
ture,  next  the  said  river  Withantj  for  the  protection  and 
defence  of  their  said  lands  respectively.  The  expence 
of  erecting  the  bank  in  the  township  o(  Martin  was 
directed  by  the  37  G.  S.  to  be  borne  by  the  owners  of 
the  low  lands  there,  by  an  acre-rate,  not  exceeding  five 
pounds  per  acre.  The  works  directed  to  be  executed 
under  this  second  act  were  completed,  and  the  plaintiff 
who  was  the  owner  of  certain  lands  in  Martin,  im- 
proved by  the  said  drainage,  and  which  were  liable  to 
the  expence  of  such  works  under  the  last-mentioned 
clause  of  that  act,  paid  in  discharge  of  such  tax  the 
sum  of  800/.  By  the  52  6.  3.  the  company  of  pro*^ 
prietors  of  the  Witham  navigation,  the  present  defend- 
ants, were  incorporated,  with  power  to  improve  the 
navigation  of  the  river  Witham.  The  said  company 
engaged  to  execute  certain  of  the  works,  which  were  to 
have  been  done  by  the  general  commissioners  under 
the  first^mentioned  act,  tiQd,  among  others,  the  banks 

along 
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along  or  near  the  course  of  the  WHkam.    For  the  par*        18S0. 
pose  of  defraying  the  expence  of  completing  the  works,        - 
which  were  to  have  been  executed  by  the  sajd  general        agaimi 
commissioners,  and  other  charges,  a  further  tax  of      vvngSoo^ 
Is.  6d.  per  acre  was  imposed  upon  these  lands  in  Martin^      Cotniwnf . 
and  of  Is.  per  acre  on  the  other  lands  there.    And  it 
it  was  provided,  that  this  tax  of  Is.  6i.  per  acre  should 
not,  nor  any  part  of  it,  notwithstanding  the  provisions 
therein  contained  in  relation  thereto,  attach  upon  the 
said  lands  or  any  of  them,  or  accrue  or  become  payable 
in  req>ect  thereof,  until  so  much  and  such  part  of  the 
charges  and.expences  incurred  in  the  making  and  cor- 
recting the  bank  of  the  said  river  Witkam  through  the 
said  several  parishes  and  places  of  Timberland^  Timber^ 
land  Thorpe^  Walcet^  Martin,  Limpoody  and  Blofikn^ 
should  be  paid  and  discharged  as  the  aomers  or  prtk* 
prietors  of  the  said  lands  for  the  time  being  should  m^ke 
appear  to  the  satisfaction  of  the  said  general  commis- 
sioners, was  necessarily  expended  in  making  and  erect- 
ing the  said  bank.     And  that  all  such  monies,  after  the 
•amount  thereof  should  have  been  ascertained,  as  by 
the  said  act  was  directed,  should  be  recoverable  from 
'the  said  company  of  proprietors,'  by  such  and  the  like 
-ways  and  means  as  other  monies  due  and  owing  from 
the  said  company  could  and  might  be  recovered.    Aftcor 
the  banks  and  other  works,  erected  under  the  37  6.  S., 
had  been  completed,  and  the  sum  of  800/.  paid  by  the 
plaintiff,  viz.  in  the  year  1804,  the  plaintiff  sold  and 
conveyed  his  low  lands  in  the  said  parish  of  Jlfar^in, 
.without  reserving  to  himself,  or  taking  any  notice  in 
.such  sale  and  conveyance  of  the  compensation  or  reim- 
bursement mentioned  in  the  37  6. 3.    Long  after  such 
sale  and  conveyance,  and  after  the  passing  of  the  third 

Hh  8  act,  . 
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18fi0.       Mtf  ▼!<•  in  the  year  181 7»  the  general  coRunksionen 

detennined  that  the  amount  of  the  reimbunement  to 

^  ngnhti  be  paid  in  respect  of  the  said  low  landi  in  MsrHn^  sold 
WiT<g>titm  ^  ^  *^^  plaintiff  amounted  to  die  sum  of  470iL  9s^ 
and  had  been  necessarily  expended  in  making  and 
erectmg  the  bank  mentioned  in  the  said  acts  of  the 
9  G*  &•  and  37  Q.  S.,  and  certified  the  same  in  writing 
accordingly.  This  determination  and  certificate  were 
oonunumcatfid  to  the  company  of  proprietors,  and  pay- 
ment of  die  said  sum  was  demanded  by  the  plaintiff 
some  time  in  the  year  1618.  Notice  was,  at  the  same 
time^  given  to  the  company  of  proprietors,  by  die  p^* 
sons  to  whom  the  plaintiff  had  so  sold  and  conveyed 
the  said  lands,  and  who  have  continued  to  be  and  still 
are  the  owners  of  the  same^  diat  they  were  entitled  to 
receive  the  same  sum,  as  being  the  owners  of  the  said 
lands. 

This  case  was  argued  last  term,  by  Detman  for  the 
pUntifl^  and  Balgmf  for  the  defendants.  For  the 
plaintiff  it  was  urged,  that  the  word  <<  reimbursed'*  im- 
plied that  the  same  persons  who  had  paid  should  re- 
cave  back  a  part  of  the  money  paid  by  them.  And  the 
hardship  which  would  otherwise  follow  to  tenants  for 
life,  and  persons  in  a  similar  sitoation,  was  pressed 
upon  the  Ciourt. 

For  the  defendants,  the  words  ^<  heirs  or  assigna*' 
were  rdied  on,  as  shewing  that  the  persons  who,  by 
succession,  should  come  into  possession  irf*  the  lands, 
w«re  those  who  ought  to  receive  the  compensation. 
And  it  was  urged,  that  in  the  last  act  the  words  were 
*«^.ow|i€rs  of  the  lands  for  the  time  being,"  which 

strongly 
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ftroogly  oorrobortted  tlits  isonstruetioti*     And  that        1820. 
there  was  no  hardship  on  the  plaintiff  by  this;  for  it       ,  ' 

his  duty  to  have  made  a  suitable  provision  for  it  in 


the  bargain  made  by  him  upon  the  sale  of  the  lands  in      Kstigfttion 


•question. 

Cur.  adv.  vuK. 

The  judgment  of  the  Court  was  delivered  in  the 
course  of  this  term  by 

Abbott  C.J.    This  was  an  action  brought  under 
certain  local  acts  of  parliament,  to  recover  a  sum  of 
money  in  respect  of  an  expence  formerly  incurred'  by 
the  plaintiff,  as  the  owner  of  certain  lands,  towards  the 
making  of  a  bank  along  a  part  of  the  river  Wttham. 
The  plaintiff  had  sold  the  lands,  and  the  question  was, 
whether  the  money  wiis  payable  to  him  or  to  the  pur- 
chaser.   At  the  trial,  a  special  case  was  reserved  for  the 
opinion  of  the  Court,  setting  forth  some  parts  of  the 
local  statutes  upon  which  the  question  arose.     The 
case  was  argued  last  term.     Before  we  ^ve  our  judg- 
ment, we  wished  to  be  furnished  with  copies  of  the 
acts.    This  has  been  done,  and,  upon  consideratibn  of 
their  different  provisions,  we  are  of  opinion,  that  the 
plaintiff  is  not  entitled  to  the  money  for  which  the 
action  has  been  brought.    The  first  statute  is  an  act 
of  the  second  year  of  his  present  majesty,  made  for  the 
drainage  of  certain  fen  lands  on  both  sides  of  the  river 
WUham^  and  for  the  improvement  of  the  navigation  of 
thai  river.     By  this  act  an  annual  tax,  not  exceeding 
one  shilling  per  acre^  was  imposed  upon  lands  in  a  Very 
extensive  district,   comprising  the  lands  in  question. 
This  act  being  found  inadequate  to  all  the  purposes 
intended,  another  act  was  passed  in  the  d7th  year  of 
^  his  present  majesty,  for  embanking  and  drainii^  cer- 
li  h  4  tain 
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1820.  tain  open  and  unembanked  lands  in  the  several  places 
therein  mentionedf  being  part  of  the  laiger  district 
comprised  in  the  first  act,  and  including,  among  others, 


Knro 


Nsngi^^  the  lands  in  question.  By  this  second  act  a  commission 
Compuijr.  ^^  appointed,  and  the  lands  were  subjected  to  a  single 
acre  tax,  not  exceeding  five  pounds.  The  bank  to  be 
erected  along  the  river  Withamj  in  pursuance  of  this 
act,  would  be  beneficial  to  the  whole  district  comprised 
in  the  first  act;  and  it  was  therefore  provided  by  this 
second  act,  that  the  directions  therein  contained  for 
making  that  bank  should  not  preclude  or  prejudice  the 
owners  and  proprietors  of  lands  respectively  by  and  at 
whose  expence  the  said  bank  should  be  made  and 
erected,  their  respective  heirs  and  assigns,  from  being 
reimbursed  such  portions  of  the  charges  as  the  general 
commissioners,  appointed  under  the  first  act,  should 
admit  and  allow  to  have  been  necessarily  expended  in 
making  the  said  bank ;  but  that  such  owners  and  pro- 
prietors, their  respective  heirs  and  assigns,  should  be 
entitled  to  be  reimbursed  such  share  of  the  expenoes  out 
of  the  monies  to  be  raised  by  the  general  commissioners 
under  the  first  act,  at  such  time^  &c  as  should  afford 
to  the  owners  and  proprietors  of  the  lands  to  be  em- 
banked and  drained  under  the  second  act,  such  benefit 
and  advantage,  in  respect  of  the  s^d  lands,  as  other 
owners  and  proprietors  of  lands  already  had,  or  might 
thereafter  receive,  under  the  authority  of  the  first  act. 
In  pursuance  of  this  second  act  the  bank  was  made,  and 
the  plaintiff  paid  the  tax  of  5/.  per  acre  for  the  lands 
then  belonging  to  him.  After  this  the  statute  of  the 
5Sd  year  of  his  present  Majesty  was  passed,  whereby 
the  defendants  were  incorporated  for  the  purposes  of 
completing  the  drainage  and  navigation  intended  by 
the  first  act     By  this  last  act,  a  further  annual  tax  is 

im- 


IN  THB  60TR  or  OSO.  Ill,  AND   liT  OF  GeO.  IV, 


461 


.impoeed  upon  the  atensive  district  comprised  in  the 
first  act;   but  it  is  specially  provided,  that  such  new 
tax  shall  not  attach  upon  the  lands  embanked  under 
the  authority  of  the  second  act,  nor  become  payable  in 
respect  thereof  until  so  much  of  the  charges  of  making 
the  bank  under  the  second  act  shall  be.discharged,  as 
the  owners  and  proprietors  of  the  said  lands  for  the 
time  being,  shall  shew  to  the  general  commissioners  to 
have  been  necessarily  expended  in  making  the  bank ; 
all  which  monies,  after  the  same  shall  be  ascertained» 
shall  be  recoverable  from  the  company  of  proprietors. 
In  the  year  1804,  the  plaintiff  sold  his  lands,  without 
noticing  the  expence  incurred  in  making  this  bank.   In 
181 7»  the  general  commissioners  ascertained  the  reim- 
bursement to  be  made  in  respect  of  the  lands  so  sold  by 
the  plaintiff,  at  the  sum  of  470/.  9s.,  for  the  recovery 
whereof  the  present  action  was  brought;  but  we  are  of 
opinion  that  the  plaintiff  is  not  the  person  entitled  to 
receive  this  money.     The  second  act  speaks  of  the 
owners  and  proprietors  of  the  lands,  at  whose  expenoe 
the  bank  shall  be  mmle^  their  respective  heirs  and 
assigns,  as  the  persons  not  to  be  prejudiced  by,  but 
entitled  to  reimbursement  of  the  expence.      These 
words,  <^  heirs  and  assigns,"  are  apt'  and  proper,  to 
denote  the  persons  in  whom  the  lands  might  happen  to 
be  vested  at  the  time  of  the  reimbursement  made,  by 
descent  or  conveyance,  by  act  in  law  or  by  act  in  deed ; 
and  seem  to  import  that  the  repayment  of  the  expence 
should  attach  upon  the  land;  and  that  the  land,  which 
undoubtedly  was  made  subject  to,  or  debtor  for,  the 
charge,  should  be  creditor  for  the  repayment;  and  that 
the  commissioners  should  not  be  required  to  examine 
into  titles  and  conveyances,  but  should  make  their 

repay- 


1820. 
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i8M.  Mpaytn6nt  to  the  person  who  shonld  uppeer  m  own^ 
of  the  land  at  the  time  of  the  repaymetit  And  this 
interpretation  is  confirmed  by  the  provision  of  the  last 


Kuca 


NaWgmion  itct  alx>ve  noticed;  for  it  will  be  difficult  to  find  a 
^^^'  reason  for  exempting  the  land  from  the  newtas^^  in 
whatsoever  hands  it  might  be,  until  the  former  expence 
was  repaid,  unless  the  land  itsdf,  and  not  any  former 
owner  of  it,  was  considered  as  the  creditor  for  that  ex- 
penditure. The  only  ground  of  doubt  would  arise 
from  the  ease  of  payments  made  by  a  tenant  for  Vife, 
or  other  person  having  a  partial  interest  in  the  land; 
but  this  doubt  is  removed  by  adverting  to  some  of*  the 
enactments  in  the  second  act  not  noticed  in  the  case, 
Mid  by  which  tenants  for  life,  or  in  tair,  are  specially 
enabled  to  borrow  money  to  pay  the  heavy  tax  thereby 
imposed  on  thdr  lands,  and  to  charge  the  lands  widi 
the  repayment,  in  fiivour  either  of  the  lender  or  of  their 
own  nominee,  or  executors,  if  they  should  advance  the 
money  out  of  their  own  pockets.  For  these  reasons, 
we  think  a  nonsuit  must  be  entered. 

Judgment  for  defendant. 


Vaws£r  and  Others    against  Je^fert  and 
Others. 

Where  « tetta-    HPHE  Lord  Chancellor  sent  the  following  case  for  the 

tor.  fasTUiff  de-      ^  ^_ 

Tised  copyhold  opinion  of  this  Court.     Gtofkat  ConjAerd  being 

life,  with  dUfo.  SttSed  or  possessed  of  certam  freehold  and  copyhold 

ent  remainders 

over,  and  having  flurrendered  them  to  the  usee  of  hb  will,  afterwards.  In  eontemplation  of 
marriage,  conveyed  bis  estates  to  trustees  and  their  heirs,  to  secure  a  jointure  to  his  intended 
wife,  and  suhject  to  a  term  of  99  years  for  that  purpose,  to  the  use  of  himself  in  fee,  and 
subsequently  surrendered  bis  copyhold  lands  to  these  uses :  Held,  that  this  did  not  amount 
to  a  total  lerocadon  of  his  will,  but  that  the  devisee  took  the  copyhold  land  subject  to  the 
charge  created  by  the  settlttncnt, 

estates. 
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wtfttef,  by  his  will  duly  ezecated,  and  dated  AprU  24di,  ISMK 
1794,  devised  part  of  the  estates,  as  well  copyhold  as 
freehold,  to  David  Ccnoherd^  for  life^  remainder  to  trus- 
tees, to  support  the  contingent  uses  and  estates  therein- 
after limited :  remainder  to  the  use  of  the  heirs  of  the 
body  oiDamd  Comkerdf^and  for  want  of  such  heirs,  to 
the  use  of  Thomas  VawteTf  his  heirs  and  assigns  for 
everw  There  was  also  a  second  d^ise  of  other  parts  of 
the  copyhold  estate,  to  JRobert  Fawser  the  younger,  (son 
of  WmUm  Vomer)  with  similar  remainders  to  the 
trustees,  and  the  ultimate  remainder  to  Thomoi  Vawter  f 
and  a  third  devise  of  part  of  the  estate,  copyhold  as 
well  as  freehold,  to  Robert  Vomer  the  younger,  son  of 
Bdbert  Vmoeer  the  elder,  with  similar  remainders,  to 
the  trustees,  &c. ;  and  the  ultimate  remainder  to  Boberi 
Vomer  tbeeldor.  And  the  testator  devised  to  .Ro&er^ 
Voauer  the  elder,  and  J%amas  Vomer^  and  their  heirs 
for  ever,  as  tenants  in  common,  all  the  residue  of  his 
real  estate.  The  testator,  on  the  day  of  the  date  of  bis 
will,  surrendered  his  copyhold  estates  to  the  uses  of  his 
will,  by  indenture  of  lease  and  rel^ase^  and  settlement^ 
dated  14th  and  15th  February^  iSOO,  previous  to  the 
marriage  of  the  testator  with  Anna  Buddf  reciting  the 
int^ded  marriage ;  and  that  it  had  been  agreed,  in 
order  that  a  provision  might  be  made  for  said  Anna^  in 
case  said  marriage  should  take  eflfect,  and  she  should 
happen  to  survive  him,  that  he  should  charge  and 
make  liable  his  real  estates  after  mentioned,  with  the 
payment  of  an  annual  sum  or  yearly  rent  charge  of 
3002.,  by  way  of  jointure  for  her  during  her  life ;  and 
in  case  the  same  should  not  be  sufficient  for  that  pur- 
pose, that  his  executors  or  administrators  should,  within 
six  months  after  bw  death,  invest  so  much  of  his  per- 

scmal 
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1880.        sonal  estate}  that  .'the  interest  or  cUvidends,  together 
'        with  the  r«it8  and  profits  of  the  premises  to  be  settled 

agamn  as  aforesaid,  should  be  sufficient  to  make  up  the  jointure 
or  annuity  of  300/.,  which  was  to  be  in  satisfaction  of 
all  dower  and  thirds  at  coipmon  law,  or  by  custom,  it 
was  witnessed,  that,  in  consideration  of  the  intended 
marriage,  and  in  peirformance  of  the  said  agreements, 
&Cy  Gwflott  Caaherd  did  bargain,  sell,  alien,  release, 
and  confirm,  unto  Charles  Lea  Jeffery  and  Danid 
Burley^  and  thdr  heirs,  several  freehold  and  copyhold 
estates,  particularly  described,  to  have  and  to  hold,  to 
them,  thdr  heirs  and  assigns,  to  their  sieveral  uses, 
upon  the  trusts,  and  to  and  for  the  ends,  intents,  and 
under  and  subject  to  the  several  powers,  provisoes,  de* 
darations,  and  agreements  therein  limited,  expressed, 
and  declared,  and  hereinafter  mentioned,  that  is  to 
say ;  to  the  use  of  the  said  Gtylott  Caasherd^  and  his 
assigns,  for  and  during  his  natural  life,  without  im* 
peachment  of  waste,  and  with  such  power  of  leasing  as 
hereinafter  mentioned ;  and  from  and  immediately  after 
the  decease  of  the  said  Gw/hU  Cowherdj  to  the  use^ 
intent,  and  purpose,  that  the  said  Anna  Buddj  and  her 
assigns,  in  case  the  intended  marriage  should  take 
effect,  and  she  should  happen  to  survive  her  said  in- 
tended husband,  should,  from  and  immediately  after 
the  decease  of  Gtylott  Q/aoherdj  yearly  receive,  for  the 
term  of  her  natural  life,  for  a  jointure  and  in  bar  of 
dower  and  thirds  at  the  common  law,  or  by  custom, 
one  annual  sum,  or  yearly  rent  charge  of  800/. ;  and 
as  to  the  said  messuages  or  tenements,  lands,  &c.,  so 
charged  and  chargeable  with  the  payment  of  the  said 
annual  sum  or  yearly  rent  charge  of  300/.,  and  the 
powers  and  remedies  for  recovery  thereof,  therein-befbre 

con- 


IK  THB  60tU  of  OsO,  III.  AMD  IST  OF  OeO.  IV.  i6S 

contained,  and  sulject  thereto,  to  the  use  of  the  said  1880. 
Charles  Lea  Jeffhy  and  Daniel  Bwrleyj  their  executor% 
&C.,  for  the  term  of  99  years,  from  the  decease  of  Gfi^*  ngiuMt 
loU  Caooherdj  upon  the  trusts  after  declared,  and  from  '  ""*  ' 
and  after  the  expiration,  or  other  sooner  determination 
of  the  term,  and  subject  thereto,  in  the  mean  time^ 
to  the  use  of  Guylott  Omkerd^  his  heirs  and  assigns  for 
eyer.  Hie  trusts  of  the  term  were  declared  to  be  for 
betted  securing  to  Anna  Budd  the  said  annuity  of  300^ 
and  the  trustees  were  required,  by  and  out  of  the  rents 
and  profits,  or  by  mortgi^  or  sale^  &c«,  to  levy  and 
pay  the  arrears  of  the  annuity,  &c,  and  then,  upon 
trust,  to  permit  the  person  and  persons,  who  for  the 
time  being  should  be  entitled  to  the  freehold  and  in* 
heritance  of  the  premises,  immediately  expectant  on  the 
determination  of  the  term,  to  receive  the  residue  of  the 
rents  and  profits ;  and  it  was  provided,  that  in  case  the 
annual  amount  of  the  rents  should  not,  at  the  death  of 
Guyhtt  Ccmherdj  be  sufficient  to  produce  the  annuity, 
then  the  premises  should  be  liable  only  to  pay  so  much 
of  the  said  annual  sum  of  300/.  as  the  fair  annual  rents 
and  profits  should  extend  to  pay,  unless  the  personal 
estate  of  Gtyhtt  Cowherd  should  not  be  sufficient  for 
providing  for  such  deficiency  \  and  when  the  purposes 
for  which  the  said  term  was  created,  were  ftilly  per- 
formed, that  the  term  was  to  cease  and  be  void.  The 
usual  powers  of  leasing,  and  appointing  new  trustees, 
&c.,  were  given,  and,  besides  the  general  covenant  for 
title,  and  further  assurance,  Gtoflott  CcroAerd  cove- 
nanted with  the  trustees,  for  surrendering  and  assuring 
such  parts  of  the  premises  as  are  copyhold,  to  the  uses, 
upon  the  trusts,  and  for  the  intents  and  purposes,  and 
imder  and  subject  to  the  several  powers,  provisoes,  de- 
clarations, 
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1620.  daralion^  and  agteements  before  decbred  i  ind  H  wai 
fiifftber  declared»  that  if  the  rettts^  ftc,  sboidd  not  be 
sufficient  to  pay  the  said  aoDoal  sum^  &&»  the  exeeutonk 
&G.  of  Owfhit  Camkerd  should^  within  six  moaths  afta: 
bis  decease^  pay  to  the  trustees  such  sum»  out  of  his 
personal  estate.  A  surrender  was  made  by  G^g^hU 
Co^wierdf  of  the  copyhold  estates,  to  the  uses  of  the 
setdementf  pursuant  to  the  covenant  therein  containec^ 
viz.  to  the  use  of  himself  and  his  heirs,  until  the  mar- 
riage, and  after  that,  to  the  use  of  himself  and  his  as- 
signs, for  his  lifie^  without  impeachment  of  waste;  and 
after  his  decease,  to  the  use  and  purpose^  that  Amm 
Budd  and  bar  assigns,  in  case  the  marriage  should  take 
effect,  and  she  should  survive,  should  yearly  receive^ 
during  her  life,  as  a  jointure^  and  in  bar  of  dower,  a 
yearly  r^t  charge  of  300^^  with  certain  powers  and 
remedies  for  the  recovering  them  out  of  the  copyhold 
premises.  And  as  to  the  said  copyhold  premises,  so 
charged  and  chargeable  with  the  payment  of  the  said 
yearly  rent  charge  of  300/.,  and  the  powers  and  reme- 
dies for  recovery  thereof,  and  subject  thereto,  to  the 
us^  of  Charles  Lea  Jeffhy  sn^  Daniel  Burley^  their 
executors,  administrators,  and  assigns,  for  the  term  of 
99  years,  to  be  computed  from  the  decease  of  Guylott 
Cowherdf  and  from  thenceforth  next  ensuing  and  fully 
to  be  complete  and  ended,  without  impeachment  of 
waste ;  upon  the  same  trusts,  and  for  the  same  intents 
and  purposes,  for  securing  the  payment  of  the  said 
annual  sum,  or  yearly  rent  charge  of  3002.,  as  are 
expressed  in  the  said  indenture  of  release  or  settlement ; 
and  from  and  after  the  expiration  of  the  said  term  of 
99  years,  and  subject  thereto,  in  the  mean  tim^  to 
the  use  of  Gwflott  Qnoherd^  his  heirs  and  assigns^  for 

ever, 
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ever.  In  the  month  of  Ma^f  I801»  Ch^lM  Cowierd  1880* 
died,leavuig.fomi,  his  wife,  .urviving  him,  andwith-  ;— 
<^t  having  had  any  issue.  After  his  death,  David  Cbvo*  tiama 
herd  Vawsetf  and  otheriy  being  the  oobeirs  at  few,  and 
customary  heirs  of  the  testator^  exhibit^  their  bill  in 
the  High  Court  of  Chancery,  against  the  defendants, 
praying  that  the  said  settlement  might  be  declared  to 
have  revoked  the  will  of  the  said  QuykU  Ccnsherdj  as  Iq 
such  copyhold  estates, 

Tindaif  for  the  plaintiffi,  made  two  points;  first, 
that  by  the  surrender  to  the  uses  oi  the  marriage  set^ 
tlement,  the  estate  which  the  testator  had  in  the  pre* 
mises,  at  the  time  of  making  his  will,  was  so  altered 
that  there  was  nothing  left  in  him,  upon  which  the 
surrender  to  the  use  of  the  will  and  the  will  could 
operate.  And,  secondly,  that  the  subsequent  surrender 
to  new  uses,  inconsistent  with  those  in  the  former  sur- 
render, was  an  actual  revocation  of  the  will  in  the 
proper  sense  of  that  word.  As  to  the  first  point,  it  is 
admitted,  that  if  this  were  a  case  of  freehold  lands^ 
the  estate  would  be  so  far  altered  by  the  settlement, 
as  to  prevent  the  will  from  having  any  operation. 
Lord  IAnc6Lfi%  case  [a\  GoocUille  v.  Otwat/^  (i),  and 
Cave  V.  H6lford{c\  are  authorities  on  that  point.  Now 
the  same  rule  will  govern  the  case  of  copyhold  lands.  If, 
however,  the  Court  should  think,  that  Thrttstauiv.  Cun* 
ningham  {d)^  is  an  authority  too  strong  to  be  overcome, 
still  it  may  be  contended,  that,  on  the  second  point, 
that  case  is  so  distinguishable  from  this,  as  not  to  be 

(a)  1  JSq,  Ca$,jiln'.  411.    Shower.  ParL  Co.  154.  S.C 

(6)  I  J.#  P.  57fi.    7  T.  JR.  399.  S. C 

(e)  2  Fa./.  OM.  (d)  %  JH,  1046. 
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1820.  of  any  importance.  For  these  there  could  be  nO']m« 
plied  revocation,  the  will  being  made  subsequently  to 
the  marriage.  A  will  of  copyhold  lands  is  not*  within 
the  statute  of  frauds.  It  may  therefore  be  revoked  by 
parol,  as  a  will  of  freehold' might  have  been  previously 
to  that  statute.  Now  in  1  BolL  Mr.  614.  O.pL  \.y 
and  also  jpL  4.  jPord's  case  (<z),  Burton  v.  Gmell  {b)f 
Harrison^s  case  (c).  Coke  v.  Bullock  {d)j  it  is  laid  down^ 
that,  in  such  cases,  wherever  it  can  be  collected  from 
what  the  testator  says  or  docs  that  he  intended  to 
revoke  it  is  a  revocation  of  will  in  law.  Now  here 
there  are  strong  circumstances,  from  which  the  Gmrt 
may  discover  such  an  intention.  First,  it  is  clear, 
that  there  is  a  revocation  of  the  will,  as  to  the  free* 
hold,  and  both  freehold  and  copyhold  are  coupled 
together  by  the  testator.  Then  the  uses  of  the  settle- 
ment are  quite  inconsistent  with  those  in  the  will,  and 
besides  the  will  affects  to  dispose  of  a  present  interest ; 
and,  from  the  settlement,  it  is  clear,  that  at  all  events,  it 
could  operate  only  on  the  reversionary  interest.  There 
is  also  a  power  of  sale  given  to  the  trustees,  by  which' 
the  whole,  or  part,  at  least,  of  the  estate,  might  have 
been  disposed  of.  Under  these  circumstances,  it  must 
surely  have  been  the  intention  of  the  testator,  when  he 
executed  the  settlement,  and  surrendered  subsequently 
to  the  uses  under  it,  to  have  revoked  his  will.  If  so, 
the  plaintiffs  arc  entitled  to  the  judgment  of  the  Court. 

tVaUon,  contra,  contended,  that  this  was  Only  a  reyo-' 
cation  of  the  will,  pro  tanto,  and  that  the  estates  given 


(a)  1  Sid.  75.  (I)  Cf^.  £1.306* 

(c)  Dyer,  8lO»  6«  {d)  Cro,Jac,  49- 
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by  the  will,  passed,  subject  only  to  the  charge  created         1820. 
by  the  settleinait.     It  is  admitted,  that  there  are  cases 
which  apply  to  freehold  lands,  which  have  decided  that 
such  a  settlement  as  the  present  would  have  so  fiur 
altered  the  estate  as  to  prevent  the  prior  will  from 
operating  upon  it.     But  this  depends  on  the  technical 
construction  given  to  the  statute  of  wills,  which  pro- 
vides, that  a  person  having  lands  and  tenements,  may 
devise,  &c    And  if  the  estate  has  beei^  alti^red,  then    : 
he  has  not  such  lands  and  tenements,  &c* ;  and,  there- 
fore^ the  devise  is  not  valid.  But  the  case  of  copyholds 
is  very  diffisrent;  for,  by  the  subsequent  surrender  to 
the  uses  of  the  settlement,  no  more  passed  than  was 
required  for  carrying  into  effect  those  uses.    The  will, 
therefore^  operates  on  the  old  us^  left  in  the  testator, 
who  was  still  in,  as  of  his  dd  estate ;  and  the  technical 
rale  as  to  freehold  land  does  not  apply.     Thrustout  v. 
Cwmbif^umf  and  Boe  v.  Gr^ffiths{a)  are  strong  autho- 
rities in  TpaoL    Then,  as  to  the  revocation,  it  is  plain 
that  the  intention  of  the  testator  was  not  to  revdke^  he 
only  meant  to  secure  out  of  his  estate  a  jointure,  leaving 
the  rest  of  his  will  untouched ;  and  as  to  the  revocation 
cf  the  will,  with  respect  to  the  freehold,  it  does  not 
apply,  for  the  revocation  there  depends  not  on  his  in- 
tenticm,  but  on  a  ftxkt  and  perhaps  harsh  rule  of  law, 
operating  contrary,  in  all  probabiliQrt  to  his  intention. 

Cur.  ado.  vuU. 

The  following  certificate  was  afterwards  sent. 

This  case  has  been  argued  before  us,  and  we  are  of 
oj^nion,  that  the  surrender  made  by  Qtyhtt  Omheri^ 

(c)  4  Jhtm  1954. 
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of  the  copyholds,  toth^  uses  of  his  marriage  settlement, 
'did  not  revoke  the  surrender  made  to  the  use  of  his 
will,  and  the  devise  of  such  copyholds.^ 

C.  Abbott. 
J.  Bayley. 

G.  S.  HOLROYD- 

W.  D.  Best. 


A  tenant,  wboie 
ttandingoorn 
and  growing 
cropt  have  been 
Muedasadis- 
tress  for  rent 
before  thej  were 
ripe,  cannot 
maintain  an 
action  upon  the 
case  under 

e.5.,  against 
the  landlord  or 
hitbailiAfor 
telling  the  same 
before  five  days, 
or  a  reasonable 
time,  haTe 
elapsed  after 
theseixure, 
such  sale  being 
wholly  Toid. 


Owen  against  Legh  and  Brodbelt. 

J)ECLARATION  stated,  that  J?n)d&r&  as  bailiff  of 
Legh^  and  by  his  authority,  on  29th  of  August^ 
18l3f  at,  &c.,  seized  and  took  the  standing  com, 
growing  tamips,  growing  potatoes,  cattle,  goods,  and 
'  chattels,  to  wit,  &c«,  of  the  plaintiff,  of  great  value,  to 
wit,  of  the  value  of  1000/.,  then  found  and  being  in  and 
upon  a  certain  messuage,  farm,  lands,  and  premises, 
situate  at,  &c.,  in  the  name  of  a  distress  for  certain 
arrears  of  rent  pretended  to  be  due  and  payable  for 
the  same  to  Legh^  and  then  and  there  gave  notice 
thereof  to  the  plaintiff;  yet  that  the  said  defendant, 
afterwards  and  before  the  expiration  of  five  days  next 
after  such  distress  so  tkken  and  made^  and  such  notice 
thereof  so  given  as  aforesaid,  and  before  a  reasonaU.e, 
proper,  and  convenient  time  in  that  behalf  had  elapsed, 
to  wit,  on,  &C.,  at,  &c,  unlawfully  did  sell  and  dispose 
of  the  said  cattle,  standing  com,  &c.,  without  the  leave 
or  licence^  and  against  the  will  of  the  said  plainti£^ 
whereby  he  was  not  only  hindered  fix>m  replevying  the 
same^  but  also  deprived  of  reasonable  time  for  raising 
money  to  pay  the  rent  and  the  costs  of  the  distiess, 
t  and 
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and  also  lost  the  cattle,  standing  corn,  &C.,  and  the  1820. 
use  thereof.  The  second  count  only  stated  a  seizure  — -— 
of  standing  com,  growing  turnips,  and  growmg  pota-  againsi 
toes,  and  a  sale  before  the  expiration  of  five  days.  Plea, 
general  issue.  The  cause  was  tried  at  the  last  Spring 
assizes  for  Chester^  when  it  appeared  that  a  distress  had 
been  made  by  the  defendants,  one  of  whom  was  the 
landlord  of  the  plaintiff,  on  Saturdcn/,  August  29th ;  and 
that  the  sale  of  the  goods  distrained  took  place  on  the 
Tuesday  following,  which  was  admitted  to  be  a  day  too 
soon  (a),  and  a  violation  of  the  statute  2  JV.  4f  M,  sess,  1. 
c.  5.  5. 2.  The  damages  were  assessed,  not  merely  in 
respect  of  the  goods  and  chi^ttels  so  sold,  but  were  also 
increased'  in  respect  of  the  standing  com  and  grow- 
ing crops  of  turnips,  which  were  sold  before  they  were 
iripe.  The  jury  found  a  verdict  for  the  plaintifi^ 
damages  90/.  D.  F.  Jones^  in  last  Easter  term,  ob« 
tained  a  rule  nisi,  either  for  a  new  trial,  or  for  a 
reduction  of  the  damages  to  50/.,  being  the  amount 
applicable  to  the  sale  of  the  goods  and  chattels  only ; 
and  he  contended  that  the  evidence  ^as  to  the  loss 
fesu^ing  from  t)ie  s4e  of  the  stafiding.cqm  and  grow- 
ing crops,  WW  improperly  received  under  the, declar- 
ation as  fram^.  By  2  W.^M*  f^v^-  ^-5.  igrfiwjgg 
crops  could  not  Jje  distrained  ;jBnd  the  ptjwer  ^given  ^y 
the  11  G.^.  drl9.  s.  8.  was  ip^odified  by  diff^rept  pro- 
visions. This  sale,  .^herefpre^  was  not  aifthoria^  |>y 
either  act,  and  no  .replevin  was  n^ec^ssary.  Bcsiides, 
the  declaration  does  not  charge  any  grievance  within 
11  G.2.;  fpr  it. Is  pot  alle^ged  that  the  crops  \irere  not 
,j*lBe,  or  that  they  were  appraised  after  they  were  cut, 

I  i  2  or 
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1820.  or  that  they  were  sold  before  they  were  appraised. 
The  record  here  supposes  the  same  provisions  to  be 
applicable  to  standing  corn,  under  the  )  1  G.  2.,  and 
to  goods  and  chattels,  under  2  W.  4r  M.  But  the 
provisions  and  the  damage  are  altogether  different. 
The  damage,  in  the  one  case,  is  the  curtailing  of  the 
chance  of  replevying ;  and  in  the  other,  is  the  bringing 
of  the  crops  to  sale  under  circumstances  of  disadvantage 
and  loss. 

Cross  Serjt.  and  Cottingham  shewed  cause,  and  con- 
tended that  by  II  G.2.  c,  19.  5.8/  the  seizure  of  the 
standing  com  was  lawful,  by  the  landlord,  for  rent  in 
arrear;  and  by  the  latter  part  of  that  section,  it  is 
directed,  that  they  are,  in  a  convenient  time^  to  ap- 
praise^ sell,  or  otherwise  dispose  of  the  same,  in  the 
same  manner  as  other  goods  and  chattels.  If  so,  as  it 
is  admitted,  that  the  damage  stated  in  the  declaration 
would  be  sufficient  in  the  case  of  other  goods  and  chat- 
tels, it  is  so  in  thb  case. 

J.  WiUiams  and  2>.  F.  JaneSf  contra.  The  sale  here 
was  wholly  void  as  to  the  standing  com ;  for  it  cannot 
be  sold  till  after  an  appraisement,  and  no  appraisement 
can  be  made  till  it  is  ripe.  Then,  if  the  sale  be  void, 
the  plaintiff  has  not  sustained  any  damage  from  the  act 
of  sale;  for  nothing  passed  by  it,  and  there  was  no 
..necessity  for  any  replevin  on  his  part. 
They  were  then  stopped  by  the  Court 

Abbott  C.  J.  It  seems  to  me  at  present,  that  the 
sale  of  the  standing  com  was  unauthorised^  and  that  no 
necessity  ever  existed  for  replevying  it.  Now,  the 
plaintiff  has  stated  this  as  his  damage  in  his  declaration, 

and 
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and  has  recovered  damages  in  part  on  that  account,  18S0. 
which  he  ought  not  to  have  done;  for  notwithstanding 
this  sale,  it  was  clearly  competent  under  11  G.  2. 
c.  19.  5. 8.,  for  the  taiant,  at  any  time  before  the 
corn  was  ripe,  to  have  tendered  the  rent  due ;  and  if, 
after  that,  the  landlord  had  taken  the  com,  he  might 
have  been  proceeded  against  as  a  trespasser.  We 
win,  however,  forbear  giving  om*  final  judgment  on 
this  case  at  present,  recommending  the  parties,  in  the 
mean  dme^  to  arrange  the  matter  between  themselves* 

Cwr.  adv.  vuU, 

The  cause  having  stood  over  till  this  term,  and  the 
parties  not  having  come  to  an  agreement, 

Abbott  C.  J.  now  delivered  the  judgment  of  the 
Court.  We  are  of  opinion,  in  the  present  case,  that 
the  plaintiff  Iia&  no  good  cause  of  action,  as  to  that  part 
of  the  first  count  of  the  declaration,  in  which  he  com- 
plains of  the  sale  of  the  standing  com  and  growing 
crops  having  been  made  before  a  reasonable  time  had 
elapsed ;  for  the  sale  being  altogether  void,  the  plaintiff 
sustained  no  legal  damage  firom  it,  and  has  therefore 
no  ground  of  action  in  respect  of  it.  The  rul^  there- 
fore, for  a  new  trial  must  be  made  absolute^  unless  the 
plaintiff  shall  consent  to  reduce  the  damages  to  the  sum 
of  &0/. ;  and,  in  that  case^  the  verdict  must  be  entered 
on  that  part  of  the  first  count  which  relates  to  the  sale 
of  the  goods  and  chattels  only. 

Rule  accordingly. 
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DoEf  Dem.  Wright,    against   Elizabeth 
Plumptre. 


TovrM  a  fine,  "T^HIS  was  an  ejectment  tried  before  Best  J.  at  the  last 
ckiming  in  assizes  for  the  county  of  Somerset.    The  plaintifi^  in 

^ftt^Listeiiter  right  of  his  wife,  claimed  a  moiety  of  the  estate  in  que8« 

^J^"j^  hi.  ^^^  under  a  deed  of  settlement,  whereby  Mrs,  Maty  Mo- 

B^^deeT**^  ^fi«ftr,  whose  maiden  name  was  Brewer^  being  seised  in 

ertate  was  set-  fee  of  the  manor  of  Paideton  with  its  appurtenances,  and 

tledf  after  86* 

▼end  preceding   hafing  two  daughters  Diana  and  M^xry  Molyneux ;  on 

the  use  of  all      the  marriage  of  the  latter  with  Thomas  Bury  in  August 

nearastof  kin      ^7*^,  conveyed  the  same  to  various  trusts  for  the  bene- 

i"  t3"tl^^T'  fit  of  the  husband  and  wife  and  their  issue,  and  after 
to  i>.  IT,  at  the  ^ 

time  of  her  de-  the  death  of  the  survivor  of  them,  and  in  default  of  such 
oeaae  without 

iHueof  the  issu^  the  remainder^  as  to  one  moiety,  to  the  use  of 
Held,  that  a  '  Diana  Molyneux  for  life ;  remainder  to  trustees,  to  pre- 
^^me^**  **     serve  contingent  remainders ;  remainder  to  the  use  of  the 

2>.Ar.'B death      jg^g^  j^j  q^Jj^^  g^n  nn^j  gonsof  2),  Molyneux  in  tail:  re- 
was  her  near-  ^  ' 
est  of  kin,  bom   mainder  to  the  use  of  her  daughters  as  tenants  in  com- 

with  the  name  .•    i.,  .    T  » 

of  Avw0r,but  mon,  m  hke  manner;  remainder  to  the  use  of  all  and 

her  nearest  every  the  neatest  of  kin  in  equal  degrees  to  D.  Molyneux 

^diohad!^  ^  ^^^  ^^'"'^  ^  ^  *^*  a»iVA<w/  issue  of  the  name  ^ 

d^'iS^mwried*  ^^^^''>  ^^^  and  share  alike  as  tenants  in  common^  and 

and  assumed  not  as  joint'tenantSf  their  heirs  and  assigns  for  ever. 

her  husband's  ^  °    .  , 

name,  was  not  D.  Molyneux,  on  the  death  of  her  sister,  Mrs.  Bury, 
under  this  without  issue,    entered  into  possession  of  the  whole 

dMoe  m  the  estase,  and  held  the  same  until  her  death  in  i  805,  with- 
out ever  having  been  married»  and  by  a  codicil  to  her 
will  she  devised  the  estate  to  trustees  to  sell,  and  after 
paying  6000/.  to  one  Morley  out  of  the  produce^  the 

\  sur- 
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surplus  was  to  go  to  the  defendant     The  defendant,         ]  820. 

with    the  consent  of  the  trustees,   entered  upon  the       

whole  estate,  and  levied  a  fine  with  proclamations  in  agamti 
Hilart/  term,  1 806.  The  plaintiff  proved  the  pedigree' 
of  his  wifi^  whose  maiden  name  was  Brewer^  and  that 
at  the  time  of  2>.  Moli/neux%  death,  she  was  the  near- 
est of  kin  born  of  the  name  of  Brewer.  Before  the 
death  of  D.  Molyneux^  however,  the  plaintiff  had  mar- 
ried his  present  wife,  and,  subsequent  to  such  mar- 
riage, she  had  always  passed  by  his  name.  It  also  ap- 
peared that  a  Mrs.  Morley  was  more  nearly  related  to 
2>.  Molyneux  than  the  wife  of  the  lessor  of  the  plaintiff. 
It  was  contended  at  the  trial,  by  the  defendant's  counsel, 
that  the  plaintiff  was  barred  by  the  fine  levied  in  1 806, 
and  the  learned  Judge  was  of  opinion,  that  although 
the  wife  of  the  lessor  of  the  plaintiff,  if  she  survived  him 
would  be  entitled  to  enter  within  five  years  after  his 
death,  yet  that  her  husband  not  having  made  an  entry 
or  brought  his  action  within  the  time  prescribed,  was 
barred  by  the  fine,  and  he  therefore  directed  the  jury 
to  find  a  verdict  for  the  defendant  Pell  Serjt  in 
last  Michaelmas  term  moved  for  a  new  trial  upon  two 
groimds,  first  he  contended  that  the  husband  who 
claimed  in  right  of  his  wife  might  enter  at  any  time  du- 
ring the  coverture*  It  was  clear  that  an  infant,  by  his 
guardian,  might  avoid  a  fine  by  an  entry  at  any  time 
during  his  infancy,  and  by  parity  of  reason  a  husband, 
claiming  in  right  of  his  wife,  may  avoid  the  fine  during 
the  coverture^  for  the  wife's  interest  is  kept  alive  during 
the  whole  period  of  the  coverture,  (a)  Upon  this  point 
the  Court  were  clearly  of  opinion,  that  the  husband, 

^)  1  Le9tu  tiS, 
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not  having  entered  within  the  five  years  after  his  right 
accmed,  was  barred  by  the  fine,  and  Bmfley  J.  referred 
to  Hidm  v.  Ha^ock  (a)  where  this  same  point  was  de- 
cided. Pell  Seijt.  then  urged  that  if  Mrs.  Wrighi  was 
entitled  under  the  deed  to  a  moiety  of  the  estate^  as  the 
nearest  of  kin  of  the  name  of  Brewerf  she  became^ 
immediately  on  the  death  of  D.  Mofyneux^  tenant  in 
common  with  the  defeidant,  and  that  as  the  possession 
of  one  tenant  in  common  was  the  possession  of  the 
other,  Mrs.  Wrighi  was  in  possession  immediatdy  on 
the  death  of  Z).  MofyneuXf  by  the  holding  of  the  de- 
fendant as  her  companion  in  right,  (i)  The  fine^  there- 
forei  haying  been  levied  by  one  of  two  tenants  in 
common  could  not  bar  the  right  of  the  other.  Bed  J. 
said  that  that  point  had  not  been  made  at  the  trial; 
and  if  it  had  he  should  certainly  have  directed  a  verdict 
for  the  plaintiff,  subject  to  the  opinion  of  the  Court  upon 
the  construction  of  the  will.  For  the  plaintiff  had  sa- 
tis&ctorily  made  out  that  his  wife  was,  at  the  death  of 
D.  MolyneuXf  the  nearest  of  kin,  entitled,  by  birth,  to 
the  name  cSBretoer.  The  Court  then  said,  that  as  the 
verdict  had  proceeded  upon  a  mistake  as  to  the  oper- 
ation of  the  fine^  they  would  grant  a  rule  nisi  for  anew 
trial,  in  order  to  have  the  question,  as  to  the  construc- 
tion of  the  willy  discussed.  The  case  was  argued  at  the 
sittings  before  this  term  at  Serjeant^  Inn,  by 


Quberdy  Moore j  and  fV.  P.  Tauntonf  for  the  defend- 
ant. To  entitle  the  lesser  of  the  plaintiff  to  recover, 
it  is  necessary  for  him  to  shew,  that  Mrs.  Wrighi^  at  the 


(a)  Cro,Car.200, 

Ih)   See  Ford  ▼.   Grvy,  SaUs,  S85. 
PneeabU  ▼.  Reed,  I  JEour,  5SS.    Dm  ▼. 


▼.  DOe,  JSfeft.  190. 
\,  6Au<,  17SL 


time 


IN  THE  6I>TH  or  OXO.  III.  AND    IST  OV  OeO.  IV.  4?7 

time  o£D.MJb  death,  was  the  nearest  of  Idn  of  the        18S0* 
name  of  Brewer.    She  most  ianswer  the  enture  descrip-         ^ 

*  Bos 

tion ;  that  is,  she  must  be  the  nearest  of  kin,  and  hare        agauui 

Plumrkk* 

the  name  of  Brewer.  Brawn  v.  Peys  (a)  is  an  autho- 
rity in  point.  If  the  argument  on  the  part  of  the  de- 
fendant prevail,  the  eflfect  will  be  that  the  estate  will 
go  to  a  person  who  answers  neither  part  of  the  descrip- 
tion ;  for  Mrs.  Morley  was  the  nearest  of  kin  at  the  time 
of  Z).  l£'s  death,  and  the  wife  of  the  lessor  of  the  plain- 
tiff bore  the  name  of  Wr^ht^  and  not  that  of  Brewer. 
In  Bon  V.  Smith  (6),  a  man  having  issue  a  son  and 
daughter,  devised  to  his  son  in  tail,  remainder  to  the 
next  of  his  nam^  the  son  died  without  issue,  the 
daughter  being  then  married;  and  it  was  held  that  the 
daughter,  having  lost  her  name  by  her  marriage^  the 
estate  should  go  to  the  next  heir  male  of  the  nam^ 
although,  if  she  had  not  been  married  at  the  time  of 
her  brother's  death,  the  dau^ter  should  have  had  it ; 
for  she  was  the  next  of  the  name.  In  Jobsori^  case  (c), 
the  testator  devised  his  estate  in  tail,  the  remainder  to 
the  next  of  kin  of  his  name ;  at  the  time  of  the  devise, 
the  next  of  kin  was  his  brother's  daughter,  who  was 
then  married  to  J.  5.  s  and  it  was  adjudged,  upon 
special  verdict,  that  the  daughter  should  not  take,  she 
not  being  of  the  devisor's,  but  of  her  husband's  name. 
The  principle  established  in  these  cases  is  consistent 
with  the  rule  laid  down  in  Co.  LUt.  24.  i.  (d).  «  If  A. 
have  issue,  a  son  and  daughter,  and  a  lease  for  life  be 
mad^  the  remainder  to  the  heires  female  of  the  bodie 
of  ^  /  A»  dieth,  the  heire  female  can  take  nothing,  be- 

(•)  th>.  JEett.S57.  (fr)  Ct9.Etix.  5S1I. 

(0  Cn.SIU.S2S.  (tf)  Sec  nolt,  145. 

caubt 


Dos 

agamtt 
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18S(X        cMMe  she  is  not  heire :  for  she  mast  be  both  beire  and 
beire  fenmlei  which  she  is  not^  for  the  brother  is  heire; 
and,  therefore^  the  will  of  the  giver  cannot  be  observed, 
'  because  here  is  no  gift ;  and,  therefore^  the  statute  can- 
not worke  thereupon."     In  i^  and  Pt^  (a),  the  tes- 
tatrix devised  her  real  and  personal  estates  to  trustees 
in  trust  for  the  nearest  relation  of  the  name  of  the  Pyots. 
Lord  Hardwickst  in  delivering  his  judgment^  laid  great 
stress  upon  the  circumstance  of  its  being  a  device  of 
personal  as  well  as  real  estate,  and  held  that  the  Pyols 
were  to  be  taken  as  nomen  collectivum,  and  descriptive 
of  the  particular  stock,  and  that  change  of  name  by 
marriage  did  not  exclude.     In  this  case  the  devise  is 
of  the  real  estate  only.     In  JLeigh  v.  Leigh  (b)  the  de- 
vise over  was  in  these  words :  <*  Unto  the  first  and 
nearest  of  my  kindred,  being  male,  and  of  my  name 
and  blood,  that  shall  be  living  at  the  determination  of 
the  several  estates  hereinbefore  devised,  and  to  the 
heirs  of  his  body  lawfully  begotten."     It  was  held  that 
the  party  taking  under  this  devise  must  be  of  the  nam^ 
as  well  as  of  the  blood,  and  that  the  qualification  as  to 
the  name  was  not  satisfied  by  a  person  having  taken  the 
name  by  the  king's  licence  previous  to  the  determin- 
ation of  the  preceding  estates. 

Pell  Serjt,  Gaselee^  and  Adam^  contra.  The  inten- 
tion of  the  settlor  was,  that  his  nearest  of  kin,  who 
had  the  name  of  Brewer  by  inheritance  at  the  time  of 
D.  Molynetu^s  death,  should  take.  It  is  not  ne- 
cessary, therefor^  for  the  plaintiff  to  shew  that  his 
wife  was  the  nearest  of  kin,  and  that  she  also  bore  the 

(a)  1   Vet,  335.  (6)  15  Va.  9^. 

name 
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name  otBreofet.  If  2).  M.  bad  died  previons  to  Mn.  18!^. 
Wrighf^  marriage,  tJie  latter  wtmld  harre  clearfy  ait-  ' 
6wercd  the  de9cri|>tioti ;  and,  if  ao»  the  qfiestidn  v^  jagama 
whether  by  marriage  sh^  iibix>lutely  lost  her  maidea 
name.  For  sbme  purpose  she  may  perhaps  hove  lost 
her  name;  but  not  for  all :  and  Pyoi  v.  Pydt  is  an  au- 
thority to  shew  that,  for  the  purpose  of  taking  under  a 
deed  or  devise,  she  did  not  lose  her  former  name.  It 
does  not  follow  that  a  Woman  acquiring  another  name 
by  marriage,  therefore  absolutely  loses  her  former 
name.  Ih  Leigh  v;  Leigh  it  was  held  that  a  man,  by 
talking  another  name  under  the  king^s  licence,  did  not 
thereby  lose  his  former  name,  and  that  a  name  taken 
that  way  is  by  voluntary  assumption,  and  that  a  legacy 
given  by  the  former  name  might  be  taken.  The  taking 
of  the  name  of  the  husband  by  the  wife  is  a  matter  of 
mere  private  arrangement.  In  many  countries  married 
woman  retain  their  maiden  names ;  and  even  in  this 
country,  women  of  a  certain  rank  marrying  their  infe- 
riors retain  their  former  names  and  titles;  the  use 
then  of  the  name  of  the  husbandi  is  a  mere  voluntary 
assumption,  and  does  not  take  away  the  former;  and  if 
that  be  so,  Mrs.  Wright  comes  within  the  words  of 
the  limitation.  As  to  the  authorities,  Lord  Hariadcke 
expressed  himself  dissatisfied  with  the  decision  in  Job- 
son*s  case,  and  in  I^oi  v.  I^ot,  he  considered  words 
neariy  similar  to  those  used  in  the  present  case  as  de- 
scribing the  stock,  and  he  expressly  held  the  chatige 
of  nakne  by  marriage  to  be  immaterial ;  that  case, 
llierefore,  is  a  strong  aulliority  in  ftvotrr  of  the  plain- 
laf\  claim. 

Abuoti* 
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1820*  Abbott  C.  J.    The  case  has  been  very  well  argued. 

The  limitation  will  admit  of  four  different  construc- 
tions: first,  it  may  require  the  union  of  the  two 
characters,  viz.  that  the  party  taking  should  be  the 
nearest  of  kin,  and  should  also  have  the  name  of 
Brewer;  or,  secondly,  that  the  party  taking  should  be 
the  nearest  of  kin  of  the  stock  and  blood;  thirdly,  if 
taken  accordii^  to  the  very  letter,  that  he  should  be 
nearest  of  kin  at  the  death  of  jD.  If.,  bearing  the  name 
of  Brewer ;  or,  lastly,  that  he  should  be  the  nearest  of 
kin  at  the  death  of  D.  M,,  bom  of  the  name  of  Brewer. 
The  latter  interpretation  alone  would  entitle  the  pre- 
sent plaintiff  to  recover. 

Cur.  adv.  vidL 

Abbott  C.  J.,  in  the  course  of  this  term,  delivered 
the  judgment  of  the  Court.  This  case,  which  came 
on  by  way  of  motion  for  a  new  trial,  was  lately  argued 
before  us  at  Serjeant^  Inn  Hall.  We  disposed,  at  that 
time,  of  several  points  raised  in  argument  before  us, 
and  resjBrved  our  judgment  upon  one  alone,  which 
arises  in  the  following  manner : 

Mrs.  Mary  Molyneux^  widow,  whose  maiden  name  was 
Brewer^  being  seised  in  fee  of  the  entirety  of  a  consider- 
able estate,  and  having  two  daughters  named  Diana 
and  Mary  Elizabethj  and  no  other  issue,  executed  a 
deed  by  way  of  settlement  of  the  estate,  in  contem- 
plation of  a  marriage  then  intended  between  her 
daughter  Mary  Elizabeth  and  a  gentleman  named 
Bury.  By  this  settlement,  one  moiety  of  the  estate  was 
settled,  after  the  death  of  the  settlor,  upon  her  daugh- 
ter Mary  Elizabeth^  for  life;   with  remainder  to  her 

first 
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first  and  other  sons  by  her  then  intended  husband,  in  1820. 
tail  male ;  with  remainder  to  ail  and  every  her  daugh- 
ters  by  her  then  intended  husband,  as  tenants  in  ^agmnM 
common,  in  tail  general ;  with  remainder  to  the  daugh- 
ter Diana  for  life;  with  remainder  to  the  first  and  other 
sons  of  Diana,  successively,  intaUnuUe;  with  remain- 
der to  all  and  every  the  daughters  of  Dtana^  as  tenants 
in  common,  in  tail  general ;  with  remainder,  (upon 
which  the  question  arises,)  **  to  the  use  and  behoof  of 
all  and  every  the  nearest  of  kin,  in  equal  degree^  to  the 
said  Diana^  at  the  time  of  such  her  decease  without 
issuer  of  the  name  of  Brewer j  share  and  share  alike,  as 
tenants  in  common,  and  not  as  joint  tenants,  their  heirs 
and  assigns  for  ever."  The  intended  marriage  took 
efi^t;  and  afl»rwards  Mary  M^  the  settlor,  and  also 
Manf  Elizabeth  Bmy^  died  without  issue,  in  the  life- 
time of  Dianoy  who  thereupon  became  seised  of  this 
moiety,  under  the  settlement.  She  afterwards  obtained 
the  other  moiety,  under  the  will  of  Mr.  Bwy^  who  had 
taken  it  in  fee,  by  virtue  of  the  limitations  applicable 
thereto  in  the  settlement,  and  died  seised  of  the  wholes 
without  having  ever  been  married,  having  by  her  will 
devised  the  whole  to  the  defendant.  The  ejectment 
was  brought  for  the  recovery  of  the  moiety  settled  upon 
Diana  in  remainder,  as  before  mentioned,  by  Mr.  and 
Mrs.  Wright^  claiming  in  behalf  of  Mrs.  Wright^  whose 
maiden  name  was  Brewer.  Mrs.  Wright  was  bom  after 
the  date  of  the  settlement,  and  was  married  to  Mr. 
Wr^lit  before  the  death  of  Diana*  She  was,  at  the 
death  of  Dianoy  her  next  of  kin  of  all  persons  whose 
surname  was  Brewer ;  but  she  was  of  a  more  remote 
degree  than  a  Mrs.  Morlet^f  the  surname  of  whose 

deceased 
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1^20.        deceased  mother ^as  JSretv^T;  andsbelmd^  asisusasl 
in  Eifi^iandy  |Mirt^  wpth  her  surname  on  her  marriage^ 
and  been  always  called  bjr  the  name  of  her  husband. 
At  the  doae  of  4he  argument,  it  was  intonated  by  the 
Court  th^t  the  obscure  language  of  this  limitati(»i,  to 
persons  who  -were  to  take  as  purcbfuers,  ipight  possibly 
admit  of  several  constructions,  which  :vHere  then  men- 
tioned ;  bnt  that  the  only  construction  which  wrould 
give  a  title  to  Mrs.  Wright  upon  the  &cts  found  must 
be,  to  consider  the  words  as  giving  the  estate  to  such 
person  or  persons,  whose  original  surname  was  Brewer, 
as  should,  of  all  that  class  of  persons,  be  the  next  of 
kin  to  Diana  at  the  time  of  her  death.    No  authority 
was  cited  in  support  of  such  a  construction ;  and  ic  w^ 
properly  objected  on  the  other  side,   ibiit  the  effect  of 
it  would,  in  the  present  instance,  be  to  give  the  estate  to 
a  person  who  did  not  &11  within  any  part  of  the 
description  contained  in  the  words  of  the  deed ;   Mr. 
Wright  not  being  the  next  of  kin,  nor  being  of  the 
name  of  Brewer.    And,  upon  consideration,  we  are  of 
opinion  that  Mrs.  Wright  is  not  aititled,  because,  if  the 
word  **  name"  is  to  be  understood  in  its  primary 
senses  she  was  not,  at  the  death  oi  Diana,  a  person  of 
that  name;  and  if  it  is. to  be  understood  in  a. figurative 
sense,  as  denoting  a  hous^  family,  pr  stock,  then  there 
was  another  person  of  that  description,  «who  was  n^rer 
of  kin.    We  forbear  to  intimate,  any  opimon,  as.  to.  the 
sense  in  >whidi  this  word  09]ght,tO:  be,  taken,   and  also 
upon  a  question    much  debated  in    the   aignmcnt, 
namdy,  whether  both  parts  of  the  descrlptic^,  that  is, 
nearest  of  kin  and  nameof  J?rapMr,  nuist  concur  in  the 
same  individual ;  beoiuse  it  is  not  peoessary  to  decide 

either 
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either  of  those  points,  in  the  present  case,  and  because  1820. 

we  do  not  choose  to  influence  any  question  that  may  — — 

hereafter  be  made  between  other  parties,  or  to  give  againtt 
encouragement  to  any  other  claimant. 

Judgment  for  the  defendant. 
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MEMORANDA. 

On  Saturday^  Jaru  29,  His  Majesty  King  George  III. 
died ;  and  on  the  sitting  of  the  Court  on  the  Tuesday 
following,  the  Judges  and  the  King^s  counsel  took  the 
oaths  of  allegiance^  8cc.  to  His  present  Majesty.  By 
the  57  G.  3.  c.  AS.  penpons  holding  any  office^  place^  or 
empUn^ment^  civil  or  military,  were^  at  the  demise  of  His 
Majesty,  to  continue  to  hold  the  same  without  any  new 
patents,  &c.  The  patents  of  precedence  not  being  men- 
tioned in  this  act,  expired ;  and  Mr.  CaAerd^  during 
the  remainder  of  the  term,  sat  without  the  bar. 

In  the  course  of  this  term,  Tlumias  Peake^  Esq.,  of 
Lincdris  Inn,  was  called  to  the  degree  of  Seijeant  at 
Law.    The  motto  on  his  rings  was  JEqud  Lege. 
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ARGUED  AND  DETERMINED  *^^- 

IK  Ti» 

Court  of  KING'S  BENCH, 

IK 

Easter  Term, 

In  the  First  Year  of  the  Reign  of  George  IV. 


On  the  first  day  of  this  term,  Messrs.  Fofiblanque 
and  JerviSj  whose  patents  of  precedence  had  expired  by 
the  demise  of  the  Crown,  took  their  seats  again  withia 
the  bar  with  their  former  rank,  having  had  fresh  patents 
of  precedence  granted  to  them  in  the  course  of  the  last 
vacation.  Mr.  Casberd,  on  the  same  day,  took  his  seat 
again  within  the  bar,  as  one  of  His  Majesty's  Counsel 
learned  in  the  law. 

On  the  third  day  of  tlie  term,  Henry  Brougkam,  of 
Lincoln*s  Inn,  Esq.  having  been^  appointed  Attorney- 
General,  and  Thomas  Denman,  of  Lincoln's  Inn,  Esq. 
having  been  appointed  Solicitor-General,  to  Her  Ma- 
jesty the  Queen,  took  their  seats  ^vithin  the  bar^  with 
the  rank  belonging  to  their  respective  offices. 

Vol.  III.  K  k 
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SiS'aSh.  Burton  against  Chatt£Rton. 

A  chvgefor  ^CTION  for  an  attorney's  bill.    At  the  trial  before 


afBdaYitoftha  AbboU  C.  J.   at  the  Middlesex  sittings  after  last 

petitioning  cre- 
ditor*! debt  and  Michoelmas  term^  the  plaintiff  was  nonsuited  for  want 

Chancellor,  in    of  delivery  of  a  bill,  pursuant  to  the  stat,  2  6. 2.  c.  23. 

acomminionof  S.2S.    The  items  on  which  it  was  contended  that  the 

^!itouSe"    ^^  came  within  the  statute,  were^  charges  for  drawing 

item  in  an  at-     ^^  aflSdavit  of  debt  and  bond  to  the  Chancellor,  in  order 

tomey's  bill, 

within  2  G.  s.    to  obtain  a  commission  of  bankruptcy.     The  affidavit 

c.  S8. «.  23.  as  .     .  , 

being  a  chaige    was  never  swom,  nor  the  commission  issued.    Marryat^ 
equity,  the  affi-  pursuant  to  liberty  reserved  at  the  trial,  obtained  in 


been  ewom,'°^  Hilary  term  a  rule  nisi  for  setting  aside  the  nonsuit  and 
entering  a  verdict  for  the  plaintiff  for  the  amount  of 
the  bill 


nor  a  oonmua. 
■ion  fiinidi 


jj^*^Cy 


Plait  shewed  cause^  and  contended,  that  these  items 
were  taxable  under  the  statute,  and  he  cited  Collins  v. 
Nichoban  (a),  where  the  obtaining  of  the  Lord  Chan- 
cellor's signature  to  the  bankrupt's  certificate  was  held 
to  constitute  a  charge  within  the  statute;  and  Ex  parte 
Prickett  {b\  where  a  charge  for  a  dedimus  potestatem 
was  held  sufficient  to  warrant  the  taxing  the  rest  of  the 
bill,  which  contained  charges  for  conveyancing.  In 
Winter  v.  Payne  (c),  it  was  held  that  taking  instruc- 
tions to  commence  an  action,  drawing  and  engro»» 
ling  affidavit  of  debt,  attending  the  swearing  of  the  same^ 
and  paying  for  the  oath,  were  taxable  items  within  the 
statute;  and  the  only  distinction  between  that  case  and 

(a)  2  TaiMtf.  521.  {h)  1  NtmJUp.  ttS, 

(«)  6  7.  it.  e4S. 

this 
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this  i%  that  the  affidavit  was  there. actually  sworn.  In 
Sandam  v.  Bourn  {d)  it  was  held,  that  a  bill  was  taxable 
which  contained  a  charge  for  the  preparing  of  a  warrant  ogaina 
of  attorney,  with  a  view  to  business  to  be  done  in  court. 
Upon  these  authorities,  therefore^  the  present  bill  was 
taxable;  and  the  nonsuit  was  right. 

Manyai  and  Chiifyf   contra,  we^e  stopped  by  the 
Court 


Abbott  C.  J.  On  further  consideration,  I  am  satis- 
fied that  the  nonsuit  in  this  case  was  wrong.  There 
does  not  appear  to  be  any  method  by  which  these  items 
could  be  taxed.  They  are  not  within  the  words  of  the 
statute^  which-  speaks  only  of  charges  or  disburse- 
ments at  law  or  in  equity*  The  case  of  Winter  v. 
PaynCf  and  Ex  parte  Prickett^  are  distinguishable;  for 
in  the  former  the  affidavit  of  debt  was  sworn,  and  the 
latter  is  clearly  a  proceeding  in  a  real  action.  If  this 
commission  had  actually  issued,  there  is  a  special  pro- 
vision made  by  the  5  G.  2.  c.  SO.  for  the  taxation  of  the 
bill  at  a  meeting  for  the  appointment  of  assignees  by 
the  commissioners,  and  afler  that  period  by  a  Master  in 
Chancery ;  and  I  believe  that  where  a  commission  has 
issued,  which  has  not  been  proceeded  in  up  to  the 
choice  of  assignees,  the  Lord  Chancellor  has  directed  a 
Master  in  Chancery  to  tax  the  bill.  Here,  however, 
no  commission  was  issued,  nor  was  there  even  any  ap- 
plication for  it  We  ought  to  be  quite  satisfied  before 
we  nonsuit  a  plaintiff  upon  this  ground,  that  there  was 
some  authority  to  which  these  items  could  have  been 

(ff)  4  Cnmjfb*  6S. 
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referred  for  taxation*  I  am  not  satisfied  of  that;  and  am, 
therefore,  of  opinion,  that  this  nonsuit  ought  to  be  set* 
aside,  and  a  verdict  entered  for  the  plaintifil 

Baylet  J«  I  am  of  opinion  that  this  case  is  not 
within  the  statute.  All  the  authorities  referred  to  in 
argument,  with  the  exception  otSandom  v.  Bourn,  are  per- 
fectly distinguishable  from  the  present  case.  For  a  charge 
for  the  obtaining  of  a  bankrupt's  certificate  falls  within 
the  words  **  charges  at  law  or  in  equity."  So  a  charge 
for  the  swearing  an  affidavit  to  hold  to  bail,  and  for  the 
writ  of  dedimus  potestatem,  are  charges  at  law,  and, 
therefore,  clearly  within  the  statute.  The  case  of  &n- 
dom  V.  Bourn  certainly  does  not  range  within  these  au- 
thorities. But  that  was  only  a  decision  at  nisi  prius ; 
and  whenever  that  question  shall  arise,  it  will  be  suffi- 
cient to  give  my  opinion  respecting  it.  In  the  mean 
time,  I  think  it  not  sufficient  to  govern  the  present 
case. 

HoLROYD  J.  The  first  impression  on  my  mind  was, 
that  this  was  part  of  a  proceeding  at  law,  relating  to  a 
commission  of  bankrupt,  which  is  authorized  by  statute 
and  is,  therefore^  a  proceeding  at  law,  and  not  in  equity. 
If  it  had  gone  on  to  the  extent  of  swearing  the  affida- 
vit, it  would  have  been  a  proceeding  at  law  or  in 
equity :  but  it  did  not  go  &r  enough,  and,  therefore^  as 
it  seems  to  me,  does  not  come  within  the  words  of  the 
statute. 

Best  J.  The  case  of  Sandom  v.  Bourn  is  not  easily 
distinguishable  fi*om  the  present  But  that  was  a  mere 
nisi  prius  decision,  and  ought  not  to  govern  us  sitting 

in 
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m  bank.     This  case  does  not  appear  to  me  to  fall  either       1820. 

within  the  words  or  spirit  of  the  act  of  parliament ;  for      ' 

a  party  cannot  properly  be  said  to  proceed,  either  at  law        offu^ 

or  in  equity,  until  something  be  done  by  him  under  the 

authority  of  a  Court.     I  am,  therefore,  of  opinion,  that 

this  nonsuit  ought  to  be  set  aside,  and  a  verdict  entered^ 

for  the  plainti£ 

Rule  absolute^ 


Do£,  dem.  of  S.  Perkes,  against  E.  Ferkes    jiwd^ 


and  Others. 


AprU%\^ 


EJECTMENT  for  messuages  and  lands  in  the  parish  A  testator  beingr 
angry  with  one 

of  WalsaU.     Phsa,  not  guilty.     At  the  trial  before  of  the  deriwei 

named  in  hia 

HolroydJ.  at  the  last  assizes  for  the  county  ofStc^ffbrdj  it  will  bc^  to 

tear  it*  with  tfafr 

was  admitted  that  the  lessor  of  the  plaintiff,  as  the  brother  intention  of  de- 
and  heir  at  law  of  one  Charles  Perkes,  deceased,  was  en-  Svhig  tornlT 
titled  to  recover,  unless  the  defendante  could  establish  the  ^p^"jj|^ 
will  under  which  they  claimed.  The  will  had  been  duly  f'om  proceeding 

^  ^    further,  partly 

executed  by  the  testator  to  pass  real  property,  and  the  only  by  theeffbrtsofa 

by-stander,  who 

question  was,  whether  he  had  not  revoked  it  by  tearing  it,  seised  his  anna, 

and  partly  by 

and  upon  that  point  it  was  proved  by  one  Joseph  Wor»  the  entreaties  of 

raU^  that  in  August^  1816,  the  testator,  having  had  some  on  thishTbe-^ 

quarrel  with  one  of  the  parties  who   was  a  devisee  haiinr^t  ^ 

named  in  his  will,  in  a  fit  of  passion,  took  his  will  out  of  *^®  ^^^ 

'  '  '  pieces,  he  ex- 

his  desk,  and  said  to  WdrraU,  "  Joe^  you  shall  see  if  I  i??^  hh^^* 

'  "^  Oafactum  that 

have  done  any  thing  for  the  rascal  or  not     I  have  made  °o  material  pav 

°  of  the  writing 

had  been  in- 
jured, and  that  it  was  no  worse :    Held,  that  it  was  on  these  facts  properly  left  to  the  jury 
to  say  whether  he  had  completely  finijthed  all  that  he  intended  to  do  for  the  purpose  of  de- 
stroying the  wiU;  and  the  jury  having  found  that  he  had  not»  the  Court  seAuied  to  dittud^ 
the  veidict,  and  supported  the  wilL 

K  k  3  him 


490  CASES  IN  EASTER  TERM 

1 820*  him  a  gentleman/'  He  then  began  to  tear  the  will^  and 
tore  it  twice  through ;  the  witness  then  laid  hold  of  his 
arms  and  entreated  him  to  abate  his  passion.  The  6e^ 
visee  then,  who  was  present,  put  his  hands  together,  as 
if  in  an  attitude  of  prayer,  and  said,  **  Consider  my  fa- 
jnily.  I  beg  your  pardon  for  what  I  have  said.  Had 
I  been  worthy  to  have  known  what  had  been  done  for 
me,  I  should  have  been  satisfied.''  Upon  this,  the  tes- 
tator became  calm,  and  the  witness  let  loose  his  arms. 
The  testator  then  folded  up  the  will,  and  put  it  in  his 
pocket,  and  afterwards  pulled  it  out  again,  and  said, 
**  It  is  a  good  job  it  is  no  worse,'*  and  after  fitting  die 
pieces  together,  he  added,  **  there  is  nothing  ripped 
that  will  be  any  signification  to  it."  The  will  was  found 
after  the  death  of  the  testator,  in  four  parts.  Upon  this 
evidence,  the  learned  Judge  left  it  to  the  jury  to  say 
whether  the  testator  had  done  all  he  intended,  or  whe* 
tber  he  was  not  prevented  from  completing  the  act  of 
destruction  he  intended.  The  jury  found  a  verdict  for 
the  defendants,  establishing  the  will,  and  now 

W.  E.  Tawtton  moved  for  a  new  trial,  and  contended 
that  the  cancellation  was  complete  by  the  tearing  of  the 
will  with  the  intent  to  destroy  it,  and  he  cited  Pemberton 
v,  Pemberton  (a),  Bibb  v.  Tktmas  (i),  Hyde  v.  Hyde  (c), 
and  Onions  v.  Tyrer.  {d) 

Abbott  C.  J.  Upon  the  evidence,  it  appears,  in  the 
present  case,  that  the  testator,  being  moved  with  a  sud- 
den impulse  of  passion  against  one  of  the  devisees  under 


in)  13  Ves^Jun.  S9a  (b)  2  Black.  1045. 

(c)  1  J?f .  Catet  Ahr,  408.  {4}  1  Petre  WUliamst  543. 


his 
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bis  willy  conceived  the  intention  of  cancelling  it^  and  of  1820. 
accomplishing  that  object  by  tearing.  Having  torn  it 
twice  through,  but  before  he  had  completed  his  purpose^ 
his  arms  were  arrested  by  a  bye-stander,  and  his  anger 
mitigated  by  the  submission  of  the  party  who  had  pro* 
voked  him ;  he  then  proceeded  no  further,  and  after  hav- 
ing 6tted  the  pieces  together,  and  found-  that  no  mate- 
rial word  had  been  obliterated,  he  said,  ^<  It  is  well  it 
is  no  worse."  Now,  if  the  cancellation  had  been  once 
complete,  nothing  that  took  place  afterwards  could  set 
up  the  will.  But  it  W9s  a  question  for  the  jury  to  de- 
termine whether  the  act  of  cancdlation  was  completer 
They  have  found  that  it  was  not,  and  that  it  was  the 
intention  of  the  testator,  if  he  had  not  been  stopped,  to 
have  done  more,  in  order  to  carry  his  purpose  into 
effect.  I  can  see  no  reason  to  think  that  verdict 
wrong. 

Bayley  J.  I  think  this  verdict  right.  If  the  testa- 
tor had  done  all  that  he  originally  intended,  it  would 
have  amounted  to  a  cancellation  of  the  will;  and 
nothing  that  afterwards  took  place  could  set  it  up  again. 
But  if  the  jury  were  satisfied  that  he  was  stopped 
in  medio,  then  the  act  not  having  been  completed  will 
not  be  sufficient  to  destroy  the  validity  of  the  will. 
Suppose  a  person  having  an  intention  to  cancel  his  will 
by  burning  it,  were  to  throw  it  on  the  fire,  and  upon  a 
sudden  change  of  purpose,  wei%  to  take  it  off  again,  it 
could  not  be  contended  that  it  was  a  cancellation*  So 
here,  there  was  evidence  from  which  a  change  of  pur- 
pose before  the  completion  of  the  act,  might  properly  be 
inferred.  The  jury  have  drawn  that  inference,  and  I 
.see  no  reason  to  disturb  the  verdict. 

K  k   4  HOJLROYD 
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J  820.  HoLXOYD  J.     I  was  of  opinion,  at  the  trials  that  if 

the  act  of  tearing  was  completed  nothing  that  took  place 

•guinti  afterwards  was  sufficient  to  set  up  the  will  aisain.  The 
Statute  of  frauds  says^  '*  that  no  devise  in  writing  of 
lands  shall  be  revocable,  otherwise  than  by  some  other 
will,  or  by  burning,  cancelling,  tearing,  or  obliterating 
die  same  by  the  testator,  &c."  but,  in  order  to  e£fect  this, 
the  act  of  tearing,  &c.  must  be  complete.  I  left  it  to  the 
juiy  to  say,  whether  that  was  sp,  and  they  were  of  <^- 
luon,  that  the  testator  had  not  completed  the  act  he  had 
intended,  and  I  thought  that  they  drew  the  right  con* 
dttsion  from  the  evidence. 

Bkst  J.  I  am  of  opinion,  that  the  verdict  is  right. 
Tearing  is  one  of  the  modes  by  which  a  will  may  be  can- 
celled ;  but  it  cannot  be  contended  that  every  tearing  is  a 
cancellation ;  for  if  it  were,  a  testator,  who  took  his  will 
into  his  hands  with  intent  to  tear  it,  must,  if  he  should 
tear  it  in  the  smallest  degree  and  then  stop,  be  considered 
Itt  having  cancelled  it.  The  real  question  in  these  cases  is, 
whether  the  act  be  complete.  If  the  testator  here,  after 
tearing  it  twice  through,  had  thrown  the  fragments  on 
the  ground,  it  might  have  been  properly  considered, 
that  he  intended  to  go  no  ftirther,  and  that  the  cancel- 
lation was  complete ;  but  here  there  b  evidence^  that  be 
intended  to  go  further,  and  that  he  was  only  stopped 
from  proceeding  by  an  appeal  made  to  his  compassion 
by  the  person  who  was  one  of  the  objects  of  his  bounty. 
The  case  in  Blackstone  is  verj'  distinguishable;  for  there 
the  testator  completed  his  purpose,  although  the  will 
was  not  destroyed.  I  see  no  reason,  therefore^  for  dis- 
turbing the  verdict. 

6  Rule  refused. 


iM  THB  First  Year  op  GEORGE  IV.  49S 

1890. 

RoBsoN  against  Spearman  and  Another.        JJJIJJ^ 

T^HE   declaration  stated  that    defendants  made   an  AwarrBotfor 
the  commit- 

assault  upon  the  plaintifF,    and  seized,.  &c.   and  m«ntofth« 

uDiprisoned  hin^  without  reasonable  cause,  in  a  cer-  ofabutard 

tain   gaol,  &c    for   six  days,    and    until  he  paid   a  ^^a'^^j" 

large  sum  of  money.     Plea,  not  guilty.    At  the  trial  ^^^* 


at  the  last  Spring  assizes  for  Norihumberlandy  befiire  *^*^^^*2 
Bm^  J.,    it    appeared    that    the    plaintiff,    against  leei,^untUh« 

noulcl  be  otiiflr- 


whom  a  regular  order  of  filiation  had  been  previously  wiie  deUvered 

by  due  coutm 

made,  had  been  committed  by  the  warrant  of  the  defend-  of  law,  is  bad, 

,  the  maffistiata 

Imt  Spearmafij  who  was  a  mi^trate,  for  not  having  not  being  au- 
paid  the  arrears  due  under  that  order.  The  warrant  49  ^.3.  ^  ^^ 
being  produced,  appeared  to  be  for  the  commitment  of  Judi^i^JjJ^uit. 
the  plaintiff  to  the  gaol  of  Morpethj  until  he  should  patf 
the  sum  due  and  legal  accustomed  Jees^  or  until  he  should 
be  othervDise  delivered  by  due  course  of  law.  The  plain- 
tiff having  been  imfHrisoned  six  day^  paid  the  money, 
and  was  discharged.  It  also  appeared,  that  the  notice 
which  was  given  to  the  defendant  Shearman,  pursuant  to 
the  statute  24  G.  2.  c.  44.,  after  reciting  the  arrest  and  im» 
{HTisonment  of  the  plaintiff,  and  that  he  was  compelled  to 
pay  a  sum  of  money  in  order  to  obtain  his  discharge, 
stated  that  a  precept  called  a  latitat  would  be  issued 
against  him  for  the  said  imprisonment  and  sum  of 
money.  It  was  omtended  for  the  defendants,  that  this 
notice  Was  insufficient;  but  the  learned  Judge  over- 
ruled this  objection,  and  being  also  of  opinion  that  the 
warrant  was  illegal,  inasmuch  as  by  the  49  G.  3.  c.  68.  s.  3. 
the  magistrate  was  empowered  only  to  commit  for  three 
months,  unless^the  money  be  sooner  paid  (whereas  here 


RoB!M>N 
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I S20.       the  oommitment  was  general,  being  until  he  should  pay 
the  money },  he  directed  the  jury  to  find  a  verdict  for  the 
against       plaintiff  against  the  defendant  Spearman.     The  other 

Sfxarmav* 

defendant,  who  was  the  constable  who  executed  the 
warrant,  had  a  verdict.    And  now 


Cross  Serjt.  moved  to  enter  a  nonsuit*  Here  the 
defendant  was  discharged,  in  point  of  fiict,  within-  the 
three  months  for  which,  by  the  49  G.  3,  c.  68.  he  might 
have  been  committed.  If  he  had  been  detained  beyond 
that  period  under  the  warrant,  he  might  have  had  some 
ground  for  the  action.  On  the  second  point,  he  cited 
Strickland  v.  Ward,  {a)  Here  the  notice  given  was  of 
an  action  against  the  magistrate  alone,  and  it  was  stated 
to  be  for  the  said  imprisonment  and  sum  of  money. 
The  action  commenced  was  for  asstolt,  battery,  and 
false  imprisonment,  and  was  a  joint  action  against  the 
magistrate  and  constable. 

Abbott  C.  J.  I  am  of  opinion  that  the  warrant  in 
this  case  was  illegal,  not  being  such  as  the  justice  had 
authority  to  make.  It  was  his  duty  to  have  pursued  the 
words  of  the  statute  of  the  49  G.  3.  c.  68.  If  he  had 
so  done,  it  would  have  given  the  party  committed  the 
option  either,  of  paying  the  money  or  of  staying 
three  months  in  prison,  and  being  thereby  altogether 
discharged  from  the  payment.  This  warrant  is  for 
his  imprisonment  till  he  shall  pay.  the  money,  and 
deprives  the  party  of  that  advantage.  The  difference  is 
a  most  material  one,  and  it  gives  the  party  committed  a 
right  of  action  against  the  magistrate.    There  does  not 

(a)  7  r.  R.  631. 

appear 
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i^pear  to  me  any  weight  in  the  other  objection.  The  1820. 
only  effect  which  the  omission  of  any  mention  of  a  bat- 
tery in  the  notice  could  produce^  would  be  to  prevent 
the  plaintiff  at  the  trial  bom,  giving  evidence  of  a  battery. 
It  was,  however,  quite  sufficient  to  apprise  the  magistrate 
of  the  nature  of  the  action  about  to  be  brought  against 
him,  so  as  to  have  enabled  him,  if  he  had  thought  pro- 
per, to  have  tendered  amends.  I  can  see,  therefore,  no 
ground  for  disturbing  the  present  verdict. 

Rule  reiiised. 


Edwards  against  Dick.  Saturday, 

Jiprii  22d. 

Tp   POLLOCK  had  obtained  a  rule  to  shew  cause  AnaffldaWtto 

-^    •  ,  .  holdtobaily 

why  the  bail-bond  given  to  the  sheriff  of  Middle-  which  staias 

that  defendant 

zex  in  this  case^  should  not  be  delivered  up  to  be  can-  u  indebted  to 
celled,  upon  the  defendant's  filing  common  bail,  and  for  dnwer  ofa  biU 
staying  the  proceedings.    The  affidavit  to  hold\to  bail,  no^^BSot," 
stated,  that  the  defendant  was  justly  and  truly  indebted  JJ^jJ^Ttibai  Se* 
to  the  plaintiff  in  the  sum  of  240/.,  as  drawer  of  a  bill  Wlliidue. 
of  exchange,  dated  December  1st  1819,  drawn  by  the 
defendants  on,   and  accepted  by  Lord  Eossmore;   the 
objection  was,    that  it  did  .not  state  that  the  bill  was 
due.. 


Cross  now  shewed  cause.  The  case  of  Davison  v. 
March  (a)  is  expressly  in  point ;  and  the  case  of  Jack" 
son  V.  Yate{b). is  distinguishable,  on  the  ground  that 
there  the  defendant  was  the  maker  of  the  promissory 

(a)  1  JS'nv  JU  157.  2  M.  i  S.  148. 

note. 
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IS20»  note,  so  th«t  it  mi^t  be  true  that  he  was  indebted  Ut 
the  piaintifl^  although  the  note  might  be  payable  at  a 
future  day*  Here  the  defendant  is  the  drawer  of  a  bill 
of  exchange,  and  cannot,  thereK)re,  be  indebted,  unlesa 
the  bill  be  due* 

PoUocky  contr4  obeer^ed,  that  the  case  of  Davison  r. 
March  wa»  an  extraordinaiy  decision,  and  had  never 
been  recognia^ed  in  this  Court ;  and  that  in  Madu  r. 
Fraser  {a)  the  authority  of  that  case  had  been  much 
broken  in  upon. 

Abbott  C.  J.  We  think  that  it  would  be  better  ta 
lay  down  a  general  rule  which  may  be  followed,  and 
that  the  best  course  will  be,  to  overrule  the  case  of  Da^ 
visan  v.  March^  and  to  decide  that  this  affidavit  to  hold 
to  bail  is  not  sufficient,  because  it  does  not  state  the  bill 
of  exchange  to  have  become  due.  The  rule,  therefore^ 
must  be  made  absolute. 

Rule  absolute* 

(a)  7  T<mfU,  171. 
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HoRNCASTLB  and  Another  against  Farran.      3f#iu%, 

T^ROVER  for  goods.    Plea,  not  guilty.    At  the  trial  Wheretheown- 
befbre  Abbott  C.  J.  at  the  sittings  after  last  MiduuU  haviDg  a  Uen 

on  the  ffoods 

mas  term,  it  appeared  that  the  defendant  was  the  secre-  until  thede- 
tary  of  the  East  India  Dock^ Company,  and  the  plaintifib  j^taid  ap- 
were  the  owners  of  the  ship  Kingston.     The  ship  had  |^^{||f^^^ 
been  chartered  by  them  on  a  voyage  to  the  East  IndUs  ^^^^^^-^ 
and  back.     The  freighter,  Mr.  CampbeU,  a  merchant  in  j^^^"^  "** 
London^  bound  himself  by  the  chorterparty  to  pay  freight  objected  to  it 

At  the  time, 

in  the  following  manner :  viz.  421/.  in  cash  forthwith  on  afterwards  ne- 
the  day  of  the  clearance  of  the  ship  outwards ;  421/L  on  Held,  that  euch 
that  same  day,  by  a  good  and  approved  bill  at  six  ^^Stedtoan 
months;  a  further  sum  not  exceeding  1000/.  for  charges,  3^^^^^^ 
&c.  to  be  paid  at  her  port  of  delivery  in  the  East  Indies ;  ^'^^^^ 

^  ir  J  relinquishment 

a  further  sum  for  payment  of  wages  of  the  crew  on  her  of  his  lien  on 
arrival  at  the  port  of  London^  and  the  remainder  thereof 
to  be  paid  by  a  good  and  approved  bill  or  bills  payable 
in  London  at  three  months  after  date  from  the  day 
on  which  the  delivery  of  the  said  homeward  cargo 
shall  be  completed.  The  ship  completed  her  voyage, 
and  arrived  in  the  port  of  London^  and,  according  to  the 
regulations  usual  in  such  cases,  delivered  her  cargo, 
which  was  placed  part  in  the  East  India  Company's 
warehouses,  and  part  in  the  East  India  I  ock  Company's 
warehouses.  On  the  15th  September^  1818,  a  notice 
was  given  to  both  these  bodies  by  the  plaintifis  not  to 
deliver  the  goods  to  Campbell,  until  they  received  ad- 
vice that  the  freight  had  been  paid.  All  the  payments 
during  the  voyage,  including  the  payment  of  the  wages 
of  the  crew,  were  duly  made.  The  residue  of  the 
freight  due  amounted  to  8273/.  7s.  Ad.     On  the  8th 

October^ 


Fakrak. 
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1820.  October^  1818,  the  plaintifft  received  a  bill  at  three 
•  months  of  1200/.  drawn  by  the  captain  of  the  ship  on 

a^^njT"  *"d  accepted  by  Campbell  in  part  payment  And  on 
the  21st  October,  1818,  the  balance  was  received  by  them 
in  other  bills.  On  the  24th  October^  they  sent  an  order 
to  Campbell,  authorising  the  stop  on  the  goods  in  the 
East  India  Company's  warehouses  to  be  taken  off;  but, 
at  the  same  time,  refused  to  take  off  that  on  the  other 
goods,  alleging  as  a  reason,  that  they  could  not  succeed 
in  negociating  the  bill  for  1200/.  dated  October  8lh.  A 
further  correspondence  took  place,  but  the  plaintifis 
continued  to  refuse  to  take  off  the  stop  until  Campbett 
should  give  them  a  collateral  security  for  this  bill.  Not- 
withstanding this  refusal,  the  East  India  Dock  Company^ 
upon  an  indemnity  being  given  to  them,  permitted  Camp^ 
bdPs  agent  to  remove  the  goods.  It  appeared  that  all  the 
biUs,  including  that  for. 12002.,  had  been  n^ociated  by 
the  plaintifis.  The  Lord  Chief  Justice,  at  rthe  trial^ 
held,  that  this  circumstance  put  an  end  to  the  plaintiffs' 
lien  on  the  goods,  and  directed  a  nonsuit.  Scarlett,  in 
last  Hilary  term,  having  obtained  a  rule  nisi  to  set  thia 
nonsuit  aside,  and  for  a  new  trial, 

Manyat  (and  Gumey  was  with  him)  shewed  cause* 
The  negotiation  of  the  bills  was  a  relinquishment  of  the 
lien  of  the  plainti£&,  supposing  one  even  to  have  existed, 
because,  otherwise,  the  plaintifis  would  make  Campbell 
liable  to  pay  the  bills  to  the  holders,  without  giving  him 
die  power,  by  the  sale  of  the  goods,  to  provide  for  the 
pajrment  And  there  was  no  special  agreement;  for 
Campbell  did  not,  as  it  appears,  even  know  that  the  bills 
had  been  negotiated*  But,  secondly,  there  was  no  lien  at 
all  in  this  case.   The  clause  in  the  East  India  Dock  Com* 

pany's 
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pitny's  act  states,  54  G.  3.  c.  «28.  s.  18,   «  That  all  such        18^0. 


HOKMCASTUI 


wares  and  merchandizes  landed  and  warehoused  under 
the  provisions  of  this  act,  shall,  when  so  landed  and  p^^'^ 
warehoused,  continue  subject  'or  liable  to  such  and  the 
same  claim  for  freight  as  such  goods,  &c.  respectively 
were  subject  or  liable  to  whilst  the  same  were  on  board 
such  ships,  and  before  the  landing  thereof."  Here,  how- 
ever, by  the  charterparty,  the  plaintifis  had  no  right  to 
require  any  bills  to  be  given  till  after  the  complete  de-' 
livery  of  the  homeward  cargo.  Then,  if  so,  they  never 
had  a  lien  on  the  goods  whilst  on  board  the  ship.  And, 
if  so,  the  act  gives  them  none  whilst  in  the  warehouse 
of  the  East  India  Dock  Company.  And  he  cited  Saville 
v.  Campian*  (a) 

Scarlett  and  Chitty^  contra.  The  acts  are  to  be  con- 
current, and  the  plain  meaning  of  the  charterparty  is, 
that  the  goods  shall  be  delivered  on  the  giving  of  good 
and  ^)proved  bills;  and  so  it  was  ruled  in  the  case  of 
Tate  V.  Meek^  Easter  term  1818,  in  the  Common  Pleas, 
upon  a  charterparty  similar  to  the  present  There  was, 
therefore,  a  lien  originally  on  the  goods.  Then  the 
only  material  question  is,  has  that  lien  been  relin- 
quished ?  That  depends  on  this,  whether  this  bill  for 
\2Q0U  can  be  considered  a^  a  good  and  approved  bill. 
On  the  24th  October  the  plaintifi  distinctly  objected  to 
it,  and  on  that  express  ground  refused  to  give  up  their 
lien^  Then,  can  the  subsequent  negotiation  make  any 
diffisrence  ?  If  the  bill  is  not  to  be  n^otiated,  neither  * 
par^  gains  any  advantage.  The  bill  is  given  for  the 
purpose  of  negotiation ;  and  if  negotiated  aiier  having 

been 
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1 820.  been  objected  to,  it  is  still  not  an  approved  bilL  Until  an 
approved  bill  be  given,  the  lien  continues.     In  the  case  of 

agamH  Stoppage  in  transitu,  that  right  is  not  lost  by  the  accept- 
ance and  negotiation  of  a  bill  for  the  amount  due. 

Abbott  C.  J.  In  the  present  case,  it  appeared  that 
Campbell  h^d  a  right  to  the  delivery  of  the  goods^  upon 
his  ^ving  good  and  approved  bills  for  the  freight  to  the 
owners  of  the  ship.  Now,  in  order  to  obtain  possession, 
he  does  deliver  to  them  the  bill  in  question ;  and,  upon 
their  expressing  their  disapprobation  of  it,  he  accedes  to 
it,  and  at  first  acquiesces  in  their  retaining  possession  of 
the  goods.  That,  however,  was  done  in  ignorance  of  the 
fact  of  their  having  at  that  time  negotiated  the  bill.  I 
thought,  at  the  trial,  that  the  negotiation  of  the  bill  was 
to  be  taken  as  against  the  party  negotiating  it,  as  an  ap- 
probation of  the  bill  by  him ;  and  that  the  owners  of  the 
ship  having,  by  this  act,  declared  their  approbation  of 
the  bill  in  question,  had  lost  their  lien  on  the  goods.  I 
am  still  of  the  same  opinion,  and  I  think,  therefore,  the 
nonsuit  wfia  right,  and  that  this  rule  ought  to  be 
discharged. 

Bayley  J.  I  am  also  of  opinion,  that  the  nonsuit  in 
this  case  was  right.  It  appears  that  Campbell  having 
given  the  biU  in  question,  the  owners  of  the  ship  ex- 
.  pressed  their  disapprobation  of  it.  In  consequence  of 
this,  the  stop  which  bad  been  placed  upon  the  goods 
in  the  East  India  Company's  warehouse  continued,  and 
it  became  necessary  for  Campbelly  if  he  wished  to  get  it 
removed,  to  give  another  bill.  Under  these  drcum- 
stances,  however,  the  owners  chose  to  negotiate  the 
original  bill.    Now,  if  Campbell  had  consented  .expressly 

to 


F^RBAH. 


IN  THE  F1118T  Year  op  GEORGE  IV.  501 

to  this  n^tiation,  and  yet  had  agreed  that  the  plaintifis  1820. 
should  retain  their  lien  on  the  goods,  he  would,  of  course, 
have  been  bound  by  that  agreement;  but  that  was  not 
the  case ;  and  if  the  plaintiffs  negotiated  the  bill  with- 
out such  express  consent  on  his  part,  it  seems  to  me^ 
that  they  gave  up  their  lien  on  the  goods.  If  we  were 
to  hold  otherwise,  the  consequence  would  be  this, 
that  Campbell  would  be  prevented  from  obtaining  his 
goods,  in  order  to  enable  him  to  take  up  tlie  bill,  and 
vet  he  might  be  arrested  on  it,  and  compelled  to  pay  it 
That  would  be  a  great  inconvenience  and  hardship,  and 
one  which  ought  not  to  be  imposed  up6n  him  without 
his  express  consent.  I  think,  therefore,  that  as  soon  as 
this  bill  was  negotiated  by  the  Plaintifis,  their  lien  on 
the  goods  was  given  up.  The  nonsuit,  therefore,  was 
right. 

HoLRoyn  J.  I  am  of  the  same  opinion.  The  plain* 
tiffs,  in  this  case,  acted  on  the  bill  as  their  own,  by 
their  first  accepting^  and  afterwards  negotiating  it. 
They  ought,  if  they  disapproved  it,  to  have  given  it 
back  to  Campbell.  As  to  their  having  objected  to  it,  I 
do  not  place  much  reliance  upon  that ;  for,  though  they 
objected  to  it  in  words,  they  approved  it  by  their  act; 
for,  by  negotiating  it,  they  put  it  out  of  their  power, 
afterwards,  to  return  it  to  Campbell.  I  am,  therefore, 
of  opinion,  that  they  had  no  further  lien  upon  the 
goods,  and  that  the  nonsuit  was  right. 

Best  J.  concurred. 

Rule  discharged. 


Vol.  III.  LI 
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18S0. 

5J3^^  PiGooTT  against  Wilkes. 

Theite^b«T-  -r^ECLARATION  in  debt  against  the  sheriff  of 
UbCTtywher*  Esicx  for   an   escape.     Plea,  nil  debet    At  the 

particulEr  offi-         . 

cen  had  the  trial,  before  Garram  Baron,  at  the  last  Spring  assizes 
^^^c^ezfrT  for  the  county  of  Essex^  it  appeared,  that  the  sheriff 
o^MTestoTa  ^®^  taken  the  party  in  execation,  within  the  borough  of 
^*^*"^iSi*wwS  ^'^'^"^^^^  ^P®^  a  ca#  sa.,  in  which  there  was  not  any 
there  was  not     Qon  omittas  clause.    In  that   place,   by  charter,  the 

any  non-omit-  r        »       .f 

tas  clause,  nif-  mayor,  &C.  of  the  borough  claimed  the  exclusive  privi* 

fered  him  to  go 

at  large  before  1^  of  executing  «11  process;  and  the  defendant,  in 
from  the  liber-  the  original  action,  escaped  before  he  had  been  re- 
hewas^iein  moved  from  Mtdden.  Upon  these  facts,  it  was  con^ 
i  for  an  ^j^j^  ^^  ^{^^  ^pj^}^  ^^^  ^  ^^^  sheriff  had  no  right  to 

arrest  the  party  within  a  privileged  place,  the  arrest  was 
bad,  and  consequently,  that  there  could  be  no  action  for 
an  escape.  The  learned  Judge  reserved  the  point,  and 
the  juiy  found  a  verdict  for  the  plaintiff. 

Walfard  now  moved  to  enter  a  nonsuit  The  sheriff 
was  not  authorized  to  arrest  the  party  within  the  bo- 
rough of  Maiden.  The  arrest  itself  therefore,  was  un- 
lawful, and  he  thereby  subjected  himself  to  an  action,  at 
the  suit  of  the  defendant  in  the  original  action,  as  well 
as  of  the  mayor  of  the  liberty.  The  sheriff,  at  all 
events,  cannot  be  liable  for  suffering  a  party  to  escape, 
whom  he  ought  never  to  have  taken  into  custody,  and 
who  actually  escaped  before  he  had  been  removed  from 
the  privileged  place. 

Abbott  .  C.  J.  The  arrest  was  not  wrongful,  as 
against  the  defendant  in  the  original  action^  although  it 

iraa 
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w««  wroBgfol  a«  f^giongt  the  faftiliflP  of  the  liberty:  and  1820. 
although  the  siieriff  might  have  thereby  subjected  himaetf 
to  an  action  at  the  suit  of  the  latter.  In  cases  of  arrests 
by  the  sbmff  intbiu  the  Torge  of  the  palace,  he  it  in 
contempt  iude8«  he  ba9  the  leave  of  the  Board  of  Green 
Goth;  the  arrestt  however,  is  not  therefore  void,  (a)  I 
am  of  <^t|^ont  that  in  this  case^  the  sheriff  having  once 
takett  the  party,  was  bound  to  keep  him  in  custodyy  and 
that  consequently  he  is  liable  in  this  action. 

Rulerefiised. 


(a)  yiditFii$patriekY.£eay,  Jf.SS.  6.8.  B.R.  dttd in sigumtal tA 
JUvt.  SUM$,  Z  Term.  lUp.  740. 


Wright  against  Clements.  ^S^th 

DECLARATION  stated,  that  defendant  contriving,  Bedantion 
stated  that  the 

&c  fidsely,  &c.  did  publish,  and  did  cause  and  procure  defendant  pub- 
to  be  published,  a  certain  false,  scandalous,  malicious,  and  Ao«««{ning  fUsa 


defamatory  libel,  in  the  form  of  a  statement,  purporting  ^H^f^^oon. 
to  be  written  by  one  William  Cdbbett^  of  and  concerning  ^^J^J-^,^ 
the  plaintiff,  containing,  amongst  other  things,  certain  ^^  «J^^ 
fietlse,  scandalous,   malicious,  defamatory,  and  libellous  set  oat  the  libel 

with  innuen- 

matters,  ofand  concerning  the  said  plainti£^  in  substance^  does:  Hdd^ 

that  this  was 

as  follows ;  that  is  to  say :  it  then  proceeded  to  set  out  the  bad  in  amit  of 
libel  with  innuendoes.    The  plaintiff  having  obtained  a  i"^*"^** 
verdict  for  500/.  damages,  at  the  Middlesex  sittings  after 
last  Michaelmas  term,  before  Abbott  C.  J.,  a  rule  wa^ 
obtidned  in  Hilary  term  for  arresting  the  judgment»  on 
the  ground  that  the  declaration  was  defective  ia  stating 

1^12  the 
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1820*       the  libel  to  be  set  out  in  substance  only)  and  not  accord- 
ing to  the  tenor.    And  now 


WUQHt 

ugakttt 
CuKKHn. 


Scarlett i  Detman^  and  Chitttfj  shewed  cause.     This 
rule  was  obtained  on  the  authority  of  the  case  of 
NeMon  V.  Stubbs.  {a)    There  the  declaration  stated  the 
words  spoken  to  be  to  the  effect  following,  and  that  was 
held  to  be  bad  in  arrest  of  judgment.     That  case,  how- 
ever, does  not  apply  to  the  present;    for  taking  the 
whole  declaration  together,  it  appears  that  the  very 
words  of  the  libel  are  set   oat,    for    there    are  in- 
nuendoes which  would  be  unnecessary,  if  the  declaration 
purported   to  set  out  only  the   substance    or    effect. 
It  is  sufficient,  at  all  events,  after  verdict,  if  the  declar- 
ation imports  to  set  out  the  substantial  matter  of  the 
libel.     In  the  Qjueen  v.  Drake  {b\  Halt  C.  J.  says,  «  a 
libel  may  be  described  either  by  the  sense  or  by  the 
words,  and  therefore  an  information  charging  that  the 
defendant  made  a  writing  containing  such  words,  is 
good,  and  in  such  a  case  a  nice  exactness  is  not  required 
because  it  is  only  a  description  of  the  sense  and  sub- 
stance of  the  libel."       That  is  an  authority  to  shew 
^that  it  is  sufficient   to    set   out  the   substance  of  the 
libel.     In  The  King  v.  Bear^c),  the  declaration  pur- 
ported to  set  out  the  libel  according    to  the  tenor 
and  effect   following,   and  it  was  held   that  although 
the  words  to  the  effect  following,  of  themselves  might 
be  bad,  yet  that  coupled  with  the  word  tenor,  which 
imported  a  literal  copy,  they  might  be  rejected.     It 
is  not,  however,  necessary  to  set  out  the  literal  copy 
of  a  libel,  for  the  variance  of  a  letter  not  altering  the 
sense  is  immaterial,  and  that  shews  that  it  is  sufficient 

(a)  8  Show.  455.    8  Mod.  71.  {h)  9  ;S^,  225. 

(c)  2  SqUc.  417.     1  Xd.  Jtaym^  41 4«  8.  C 

to 
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to  set  out  the  substance  of  the  libel.     Admitting  it^        1820. 
however,  to  be  necessary  to  give  in  evidence  the  precise       '"■^~" 

Wbioht 

words  of  the  libel,  it  is  sufficient,  after  verdict,  that  it  againtt 
should  be  so  stated  on  the  record  that  there  is  no  posi- 
tive repugnancy  between  the  mode  of  stating  it,  and  the 
necessity  of  proving  the  precise  words.  Now  there  is 
nothing  in  the  words  **  in  substance  as  follows,"  which 
dispenses  with  the  necessity  of  proof  of  the  very  words 
of  the  libel ;  for  the  innuendoes  shew  that  the  plaintiff  un- 
dertakes to  prove  the  precise  words.  In  the  course  of 
the  argument,  they  cited  Wood  v.  Brawn  (a),  and  Beos 
V.  Leefe.  (4) 

Plattf  contra.  The  words  "  in  substance  as  follows," 
form  a  material  part  of  the  description  of  the  libel,  and 
cannot,  therefore,  be  rejected.  In  actions  for  oral  or 
written  slander,  it  is  not  sufficient  to  set  out  the  sub- 
stance, but  the  very  words  must  be  stated  upon  the 
record,  in  order  that  the  Court*  may  judge  whether  they 
be  actionable  or  not ;  if  it  were  sufficient  to  set  out  the 
substance,  the  verdict  of  the  jury  would  be  conclusive 
upon  that  point,  and  the  party  would  be  deprived  of  his 
writ  of  error.  In  Zenobio  v.  Axtell  (c),  it  was  held  to  be 
insufficient,  in  an  action  for  a  libel  written  in  a  foreign 
language,  to  set  out  the  translation,  which,  if  correct, 
however,  would  have  contained  the  substance  of  the 
libel.  Cook  V.  Cox  {d)  is  precisely  in  point.  The  de- 
claration there  stated  that  the  defendant  accused  the 
plaintiff  of  being  in  insolvent  circumstances,  without 
setting  out  the  words,  and  the  Court,  upon  argument, 

(a)  1  Marsh.  522.     6  Tavnt.  169.  {b)  2  Campb.  138. 

(c)  S  r.  ».  162.  (rf)  S  M.is,  110. 
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1890.       held  it  to  be  bad,  after  terdict^  upoii  piincipla  and  au^ 
JT*^       thorily*    This  declaration  cannot  be  fupported. 


CuxDrai. 


Abbott  C.  J.  I  am  of  opinion,  that  in  this  case  tha 
objection  must  prevail,  and  that  the  judgment  must  be 
arrested.  In  actions  for  libel,  the  law  requires  the  very 
words  of  the  libel  to  be  set  out  in  the  declaration,  in 
order  that  the  Court  may  judge  whether  they  eonsti« 
tute  ^  ground  of  action ;  And  unless  a  plamtiff  fir^ 
fesses  so  to  set  them  out,  he  does  not  comply  with 
the  rules  of  pleadings  The  ordinary  mode  of  doing 
this,  is  to  state,  that  defendant  published,  of  and  con- 
cerning the  plaintiff,  the  libellous  matters,  to  the  tenor 
and  efiect  following.  In  that  case  the  word  **  tettor'* 
governs  the  word  **  effect,*'  and  binds*  thfe  party  to  set 
out  the  very  words  of  the  libel.  Tbere_  is,  anoUier 
mode  of  doing  it,  by  stating  that  defendant  published 
the  libellous  matters  following ;  that  is  to  say.  And  in 
this  case,^so^tjsjuiderstood,  that  the  very  libel  is  set 
out.  Here,  however,  more  words  have  been  introduced 
into  the  declaration,  and  the  question  is,  whether  the 
additional  words  have  not  varied  the  sense.  The  die- 
gation  here,  which  has  departed  from  the  common  form 
of  the  precedents,  is,  that  the  defendant  published  cer- 
tain libellous  matter,  in  substance  as  follows.  Now  the 
question  is,  whether  the  words  ^*  in  substance,''  do  not 
give  a  different  meaning  to  the  passage  which  follows. 
It  seems  to  me  that  they  do ;  for  wc  arc  to  Understand 
these  words  in  their  ordinary  sense.  Suppose  a  person 
were  to  say,  I  have  read  a  book  conc^ning  certain  in- 
teresting historical  questions,  in  which  is  contained  a 
passage,  in  substance  as  follows ;  no  man  would  under- 
stand him  to  be  about  to  repeat  the  very  words  of  the 
passage,  but  only  that  he  was  about  to  give  an  abstract 

of 
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of  it  So  it  ii  that  I  iinderitand  this  declaration*  It  is 
true^  that  in  pleading,  many  words  have  obtained  an 
appropriate  and  technical  sense,  different  from  thttt 
popular  meaning;  and  if  that  had  been  the  case  with 
the  words  <^  in  substance,''  it  might  have  varied  the 
present  question:  but  it  is  not  so,  and  those  words 
must,  therefore^  be  understood  in  their  ordinary  sense.  I 
think,  therefore^  that  the  plaintiff  in  his  declaration,  not 
having  professed  to  set  forth  the  very  words  of  the  libd, 
but  only  their  substance  and  efifect, ,  and,  as  it  were*  a 
sort  of  abstract  of  them,  the  judgment  must  be  arrested. 
It  is  of  great  importance  to  follow  the  ancient  form  of 
precedents ;  for  if  we  depart  from  them  in  one  instance^ 
one  deviation  will  naturally  lead  to  another,  and,  by  df* 
grees,  we  shall  lose  that  certainty  which  it  is  the  great 
object  of  our  system  of  law  to  preserve. 


A07 
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Bayley  J.  I  am  of  the  same  opinion.  A  defoidant, 
in  a  case  like  this,  has  a  right  to  expect  that  the  plain- 
tiS,  in  bis  declaration,  will  set  out  the  very  words  ufed, 
or  so  much  of  them  as  be  means  to  rely  upon ;  and  the 
usual  mode  of  doing  tliis  has  been  already  stated  by  mj 
Lord  Cbirf  Justice.  The  word  ^*  tenor"  has,  in  law,  a 
peculiar  and  technical  senses  and  the  distinction  be- 
tween it  and  *^  substance"  is  distinctly  pointed  out  by 
BuUer  J.,  in  Bex  v.  JIfay  (a),  where  he  says,  that  *^  the 
word  tenor  has  so  strict  and  technical  a  meanings  as  to 
make  it  necessary  to  recite  verbatim ;  but  that  by  the 
expression,  *^  manner,  and  form  following,"  used  in  that 
case,  nothing  more  than  a  substantial  recital  was  re* 
quisite."     Here  it  is  stated,  that  defendant  published 


(a)  D<m^  197. 
L14 
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1820«       tertain  fidse  and  libellous  matters,  in  substance  as  fi)l* 
"~  lows ;   the  latter  words,  therefore,  qualify  those  which 

precede^  and  would  let  the  party  in  at  nisi  prius  to 
looser  proof  than  would  haTe  been  requured  in  case  the 
dedaratioQ  had  stated  the  libel  verbatim.  Then,  if  the 
law  requires  the  libel  itsdf  to  be  stated,  how  can  a 
declaration  be  sufficient  which  states  the  libel  in  snb- 
etanoe  only.  For  tiro  statements,  which  may  di£fer  in 
words,  may  agree  in  substance.  Besides,  if  it  be  suf- 
ficient to  set  out  a  libel  in  substance,  who  is  to  de- 
cide whether  it  is  proved,  the  Judge  or  the  juiy  ?  And 
if  they  differ,  the  defendant  might  be  deprived  o£  the 
judgment  of  the  Court  out  of  which  the  recofd  comes.  I 
think,  therefore,  that  if  we  were  to  hold  this  declaration 
sufficient,  we  should  relax  the  strictness  of  proof  at  pre- 
sent required,  and  depart  from  the  unvaried  course  of 
aU  the  precedents.  The  judgment,  therefore,  must  be 
arrested, 

HoLROTD  J.  I  am  of  the  same  opinion.  The  old 
finrm  <^  declaring  was,  to  state  the  libel  '<  according  to 
the  tenor  and  effect  following^''  or,  *^  accoi*ding  to  the 
tenor  IbUowing."  And  the  law  attaches  a  technical 
meaning  to  the  word  **  tenor,'*  as  signifying  jither  an 
exact  copy  or  a  statement  of  the  libel  verbatim.  If 
the  usui^  mode  be  not  followed,  but  new  words  sub- 
stituted for  these  expressions,  the  Court  must  under^ 
stand  those  new  words  aceordii^  to  their  popular  and 
ordinary  sense.  And  considering  this  case  in  that  way, 
the  words  **  in  substance^"  mean  not  a  literal  copy  of 
the  libel,  but  only  the  general  import  and  efiect  of  it. 
Now  where  a  charge^  either  civil  or  criminal,  is  brought 
Ugainst  ^  Pefend^iit^  arising  out  of  the  publication  of 
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Wuaar, 


a  written  instrument,  as  is  the  case  in  forgery  or  libely  18tO. 
the  invariable  rule  is,  that  the  instrument  itself  must  be 
set  out  in  the  declaration  or  indictment ;  and  the  reason 
of  that  is,  that  the  defendant  may  have  an  opportunity, 
if  he  pleases,  of  admitting  all  the  facts  charged,  and  of 
haying  the  judgment  of  the  Court,  whether  the  fects 
stated  amount  to  a  cause  of  action,  or  a  crime.  For  it 
is  dear  that  when  it  can  be  shewn  distinctly  what  the 
instrument  is  upon  which  the  whole  charge  depends, 
that  instrument  must  be  shewn  to  the  Ck)urt,  in  order 
that  they  may  form  their  judgment.  A  defendant  is 
not  bound  to  put  the  question  as  a  combined  matter  of 
law  and  &ct  to  the  jury,  but  has  a  right  to  put  it  as  a 
mere  question  of  law  to  the  Court.  This  mode  of  de- 
claring would  not  only  deprive  him  of  that  advantage, 
but  also  of  his  writ  of  error ;  and  it  would  make  the 
verdict  of  a  jury  binding  in  cases  where  it  ought  not 
to  be  so.  For  if  the  jury  find  the  verdict  that  the  libel 
proved  was  in  substance  the  same  as  the  charge  in 
the  declaration,  contrary  to  the  cqiinion  of  the  Judges 
that  would  be  binding  upon  the  parties,  and  the  defend- 
ant could  bring  no  writ  of  error,  even  although  the 
whole  might  be  a  question  of  law.  I  think,  therefore, 
that  this  declaration  is  bad,  and  that  the  judgment 
must  be  arrested. 

Rule  absolute,  (a) 

(a)  JMj.WMabwiKatdwOUAifi^. 
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The  King  against  Sir  Fbancis  Willes,  Knt. 


4pftf86th. 


A  copyhold  of  JN  Trinity  term  last,  this  Court,  on  the  application 
not  forfeited  by  of  Samud  Wells^  granted  a  rule^  calling  on  the  de- 
of  felony  with-  fei^dant  as  lord  of  the  manor  of  Biggleswackj  in  the 
^en  there  be  county  of  Bedford^  to  shew  cause  why  a  writ  of  man- 
inSezn^wT"  damus  should  not  issue  directed  to  him,  commanding 
him  to  admit  the  said  Samuel  Wells  to  certain  copyhold 
tenements,  parcel  of  the  said  manor,  on  the  surrender 
of  William  Studman^  late  tenant  thereof.  On  shewing 
caus^  the  Court  enlarged  the  rule,  until  Michaelmas 
term  last,  with  liberty  for  the  parties  to  state  a  special 
case^  which  was  as  follows :  William  Studman^  on  the 
15th  of  October^  1818,  when  he  committed  the  of- 
fence of  which  he  was  convicted  as  hereinafter  men- 
tioned, was  seised  in  fee  at  the  will  of  the  lord,  accord- 
ing to  the  custom  of  the  manor,  of  certain  copyhold 
messuages  and  tenements,  customary  tenements  of  the 
manor  of  Bigglesnoade,  in  the  county  o{  Bedford.  After 
the  said  William  SUudman  had  committed  such  offence, 
viz.  on  the  28th  October^  1818,  the  above-named  Samuel 
Wells  bona  fide  contracted  and  agreed  with  the  said 
William  Studman  to  purchase  from  him  the  said  premises 
for  the  sum  of  700/.,  and  on  the  2d  of  November  follow- 
ing, the  premises  were  duly  surrendered  by  the  said 
William  Studman  to  the  lord  of  the  said  manor,  to  the 
use  and  behoof  of  the  said  Samuel  Wells,  his  heirs  and 
assigns.  At  the  General  Quarter  Sessions  of  the  peace 
for  the  county  o{  Hertford,  held  on  the  19th  of  October, 
1818,  one  Thomas  Halworth  was  convicted  for  feloniously 

steal- 
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ttealingi  on  the  16ih  of  OdobeTf  in  the  iame  ye«r»  two  IftiO. 
buiheb  of  fine  poUard  of  the  value  of  16j.,  and  two  bushels  *"~* 
of  ooane  pollard,  of  the  value  of  5#« ;  and  afterward*,  at  m<r# 
the  General  Quarter  Sesftions  tot  the  cottnty  of  Bed/btdf 
held  on  the  1 3th  day  of  January^  18  i  9,  the  said  William 
Sttuittum  was  indicted  for  feloniously  receiving,  on  the 
said  15th  day  of  OcUber^  1818,  the#aid  two  bushels  of 
fine  pollard,  and  the  said  two  bushels  of  coarse  pollard, 
knowing  the  same  to  have  been  feloniously  stolen,  upon 
which  indictment  the  said  Wittum  Studnum  was  oon^ 
victed.  Whereupon  judgment  was  given  against  him, 
that  he  should  be  transported  for  the  term  of  feurtetn 
years,  to  such  patts  beyond  the  seas  as  his  Majesty,  by 
and  with  the  advice  of  his  privy  council,  should  think 
prq>er  to  order.  The  record  of  WUUam  Shidmtait 
oonvietion  did  not  state  that  he  prayed  the  benefit 
of  the  statute;  and  on  reference  to  the  clerk  of  the 
peac^  it  appeared  that  the  prisoner  did  not  perform 
that  ceremony*  No  prosecution  or  proceedings  were 
depending  against  the  said  William  Studmanf  at  the  time 
when  he  surrendered  the  said  tenements  and  premises  as 
aforesaid.  The  manor  otBigglemade  formerly  belonged 
to  the  crown,  until  it  was  purchased  by  the  present 
Lord  Sir  Francii  Willed  knt,  under  the  42  G.  3*  c  116. 
It  did  not  appear  by  the  court  rolls  of  the  said  manor, 
or  otherwise^  that  any  case  at  all  similar  to  the  present 
ever  before  occurred  within  the  said  manor,  nor  was  there 
any  special  custom  within  the  said  manor  respecting 
forfeitures  for  felony  or  crime.  The  question  for  the 
opinion  of  the  Court  was,  whether  the  said  Samuel 
Wells  was  entitled  to  the  said  estates,  and  to  be  admitted 
thereto;  or,  whether  the  same  were  forfeited  by  the 
commission  of  the  said  offence  to  the  lord  of  the  manor. 

If 
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1620.        If  the  Court  were  of  opinion,  that  the  said  Samud  Wdk 

was  entitled  to  the  said  efttates,  then  a  mandamus  was 

ngaiM       to  be  issued  commanding  the  lord  of  the  said  manor  to 
admit  the  said  Samuel  ^e/b  to  the  same. 

Chithfj  in  support  of  the  rule,  contended  that  in 
the  present  case  there  was  not  a  sufficient  ground  of  for- 
ferfeiture :  for  unless  there  be  judgment  of  attainder 
there  is  no  forfeiture.  In  Jory  v.  Pceodfy  {a\  this  very 
question  was  considered*  There  a  copyholder  of  in- 
heritance was  convicted  of  felony,  and  had  his  clergy 
allowed  before  attainder ;  and  the  Court  were  strongly 
inclined  to  hold,  that  without  a  special  custom  it  svas  no 
forfeiture.  It  does  not  appear  thai  that  case^  which  on 
the  importuniQr  of  counsel  was  ordered  to  be  argued 
again,  ever  came  on  a  second  time,  which  probably  was 
because  the  opinion  expressed  by  the  Court  was  ac- 
quiesced in  afterwards.  And  the  same  opinion  is  also 
expressed  in  the  first  point  in  Lord  ComwaBis^s  case  (6), 
where  it  is  said  that  the  Court  seemed  to  be  of  opinion, 
that  no  seizure  could  be  till  attainder  without  special 
custom.  In  Cam.  Dig.  tit.  Copyhold^  M.  1 .  this  is  laid 
down  as  clear  law.  In  Haookins  PL  Car.  lib.  2.  c.  49. 
s.  7.  it  is  said  that  **  by  force  of  a  special  custom,  a  copy- 
hold of  inheritance  may  be  forfeited  by  an  attainder,  or 
conviction,  of  treason,  or  felony,  and  by  custom,  even 
without  a  conviction.  Also,  it  seems  the  stronger 
opinion,  that  it  shall  be  forfeited  by  an  attainder  of 
treason  or  felony,  of  common  right,  without  any  special 
custom,  but  not  by  a  conviction  only;''  and  in  support  of 

(q)  I  Lev.  263,  (b)  2  Ventr.  »L 
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this  doctrine^  in  addition  to  other  cases  ^^  ci^  18Sa 
2Ka.  451.  In  Watkins  on  Copyholds^  p.  325,  the 
reason  given  for  it  is,  because  the  copyholder,  by  an 
attainder  of  treason  or  fdony,  loses  his  capacity  to 
enjoy  land  Now,  in  the  present  case^  it  appears  that 
S^dman  was  convicted  under  5  Arm*  c*  21.  of  recriving 
stolen  goods.  By  S  and  ^W.S^liLc.9.  such  offenders 
were  made  accessaries  after  the  fact ;  and  by  5  Ann. 
c.  21.  s.  5.  it  was  enacted  that  they  should  suffer  death 
as  a  felon  convict;  and  by  4  G.  1.  c.  11.  s»  1.  they  may 
be  transported  &r  fourteen  years.  Now,  the  benefit  of 
clergy  not  being  taken  away,  the  judgment  of  death, 
without  which  there  can  be  no  forfeiture,  was  not 
passed.  The  effect  of  benefit  of  clergy  is  stated  by 
Lord  Hale  to  be  this,  that  presently  upon  the  burning 
in  the  hand  he  ought  to  be  restored  to  the  possession  of 
hisJands,  and  firom  thenceforth  to  enjoy  the  profits 
thereof  2  Hak  P.  C.  389. ;  and  4  Black,  p.  373.  is  to 
the  same  effect.  If,  then,  by  the  allowance  of  clergy,  he 
is  restored  to  his  capacity  of  holding  land,  the  reason 
for  the  forfeiture  fails.  It  is  true,  that  it  is  not  stated 
in  the  case  that  the  ceremony  of  praying  the  benefit  of 
clergy  was  performed :  but  that  is  not  necessary ;  for  it 
is  laid  down  in  2  East  P.  C.  744.  that  in  grand  larceny, 
the  party  must  pray  the  benefit  of  the  statute;  and  the 
same  doctrine  is  to  be  found  in  Bex  v.  Johnson  (a),  and 
in  Handen  v.  HanUen.  (b)  Besides,  it  is  for  the  other 
side  to  show  afiirmatively  that  sentence  of  death  was 
passed,  in  order  to  establish  the  forfeiture ;  for  a  for- 
feiture being  odious,  proof  must  be  given  in  order  to 
establish  it.    Doe  on  dem.  Tarrant  v.  HeUier.  (c) 

(o)  ZU.^a.  549.        (0  1  Buh.  190.        (0  3  T,  R.  M2. 

PuUer, 
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iWh  JMbr,   toatfL     AU    the   wUioritiefl    upon    thik 

"y^^  mbject  have  been  dted,  and  there  is  none  in  which 
jp>M  tfie  point  has  been  decided;  for  Jory  y.  Pmgpfy  was 
never  adjudged,  nor  was  any  decided  opinion  pro* 
ttomiced  in  Lord  CommUttsfn  case.  That  being  so^  the 
Court  are  to  determine  Aether  vpon  principle  such 
a  decision  ought  to  be  made.  Here  a  conviction  has 
taken  pkce^  and  it  is  not  stated  that  clergy  was 
allowed. 

AMorrCJ.  Themleforainandaaiusmnstbemade 
absolute.  Hie  authority  of  Lord  Hale  is  strong  upon 
the  subject  There  can  be  no  forfeiture  of  free* 
hold  without  ettauider,  and  so  it  was  held  in  Stiven^n 
ease^(a)  Theui  ifso^  how  can  there  be  a  forfeiture  of 
oepyhold  before  attainder,  without  a  special  cbstem? 
lliere  isno  such  custom  stated  in  this  case;  and  there* 
fore  there  was  no  foffelture^  Bod  the  party  is  entitled  to 
be  sdmitted 

Rule  absolute  for  a  mandamus. 
(•)  CH.  c^.  $e^ 


Wednetiay,  BrANDOK   OgaiuSt  HbKRT. 

Apni  S6ta. 

Pnctioe.  r^AMPBELL  had  obtained  a  rule  nisi  for  setdng 

aside  the  judgment  of  nou  pros.,  signed  in  this 
case,  for  irregularity.  The  defendant  having  been  ar- 
rested on  a  bill  of  Mddkfex^  on  22d  of  November^ 

special 
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special  bail  were  put  in  in  Michaelmas  tenn,  and  were  1880* 
perfected  in  Hilary  term.  Judgment  of  non  pros,  was  JT^^ 
signed  in  Hilary  vacation.  ,  ogpinu. 

Tindal  shewed  cause^  and  conttnded^  that  bail  added 
to  other  bail,  taken  on  or  before  the  continuance-day, 
were  to  be  considered  as  bail  of  the  preceding  term* 
And  he  referred  to  Tidd^s  Practice^  270.  6th  edit  In 
this  case,  therefore^  the  plaintiff  ought  to  have  d** 
clared  in  Hilary  term,  and  the  judgment  of  non  pros« 
was  regular. 

Campbettf  contri^  was  stopped  by  the  Court. 

Per  Curiam.  The  true  construction  of  the  statute 
IS  Car.  2.  st.  2.  c.  2.  s.  3.  would  be^  that  eren  if  the  bail 
were  entered  as  of  the  preceding  term,  the  defendant 
would  not,  in  such  a  case  as  this,  be  entitled  to  jndgw 
ment  of  non  pros.  But,  in  fact,  the  practice  is  Other*  . 
wise.  For  although  bail  added  and  justified  in  ▼»• 
cation  are  entitled  as  of  the  preceding  term,  yet  bail 
acknowledged  and  justified  in  a  subsequent  term  are 
not  entered  as  of  the  preceding  term,  even  where  sub* 
stituted  for  other  biul  put  in  of  the  preceding  term. 
Here  the  plaintiff  was  guilty  of  no  laches,  in  not  dedar« 
ing  in  Michaelmas  term,  as  the  defendant  was  not  then 
fully  in  court. 

Rule  absolute,  (a) 

(a)  Vide  JtoOeUon  ▼.  Scott f  6  T.  B.  S7t, 
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^P^^^'  .  Stubbs  against  Parsons. 

tt^^  JN  replevin  for  taking  the  plaintiff ^s  goods  in  his 
tiated,tiiatdi.         dweliing-house.  the  defendant  made  cognizance  as 

Tcnsomsof  . 

money  tmount.  bailifl^  of  J.  Wood^  and  Richard  V.  Dimu^  under  a  de- 

ing  to  a  ceruin 

nun,  had  been,  mise  at  220A  rent  payable  quarterly,  for  55/.  for  a  quar- 

time,  duly  as-  ter's  rent  due  25th  March  1819.     The  plaintiff  pleaded, 

upon  tiie  pra.  ^  ^  ^^®  ^^^  ^^  ^^^-  1^^*  ^^>  parcel  of  the  said  rent, 

S^ft^  that  before  the  25th  March^  and  before  the  said  time 

n^b*^^  when,  &C.,  divers  sums  of  money,  amounting  in  the 

plaintifi;  where,  whole  to  52/.  145.  3 A,  had  been,  from  time  to  time, 

Ibre  be  deduct.  ' 

ed  the  said        duly  assessed  and  rated  upon  the  said  dwelling-house 

sum,  hfing  the     ^ 

amount  of  the  for  the  land-tax  due  in  respect  of  the  said  dwelling- 
faidant,a8  house  by  virtue  of  the  statute  in  such  case  made  and 
li^etoba!^-  provided ;  and  that,  from  time  to  time,  he,  the plaintifi^ 
tobT'^^*'"  as  tenant  and  occupier  of  the  dwelling-house,  in  pursu- 
that  this  plea     unee  of  the  statute  in  such  case  made  and  provided,  was 

wasbad,fornot  ^ 

atating  tbespe-  called  upon  and  forced  to  pay  the  said  sum  of  52/.  14^. 

dfic  periods  for 

which  the  le-     3i£i  SO  due  for  land-tax,  wherefore  he  did,  according  to 

were  assessed  or  the  form  of  the  said  statute,  abate,  deduct,  and  keep  in 

SSl^^iy  his  own  hands  the  said  sum  ot  52L  I4s.  Sd.  out  of  the 

maAe^ertile    ^^  ^^^^  ^^  being  the  amount  of  the  tax  which  the 

^h^d^^   said  J.  Wood  and  Richard  K  Dumf,  as  kndlords  of  the 

or  was  aocru-      said  dwelling-housc,  were  liable  to  bear  in  respect  of  the 

rent;  the  plaintiff  then  pleaded,  as  to  the  residue  a 

tender.     The  defendant  demurred  generally  to  the  first 

plea,  and  took  issue  on  the  second,  and  the  case  was 

now  argued  by 

Chithf^  in  support  of  the  demurrer.     The  plea  in 
bar  is  bad ;  because  it  does  not  contain  a  statement  that 

the 
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the  land-tax  became  due  after  the  accrubg  of  the  rent        1820. 
out  of  which  it  is  sought  to  be  deducted,  nor  even  during        ^ 
the  continuance  of  the  tenancy.     The  case  of  Andrei  v.        '^sohut 
Jrtancock  {a)  is  precisely  in  point.      In  replevin  no  set- 
off can  be   allowed ;   and  this  deduction  can  only  be 
available  by  the  express  provisions  of  the  act  of  parlia- 
ment. 


Martyatj  contra.  This  case  is  materially  distinguish- 
able from  Andrew  v.  Hancock :  here  it  does  not  appear  at 
what  time  the  payment  was  made.  It  is  true  that  a  set- 
off in  a  distinct  right  cannot  be  pleaded ;  but  here  it  is 
in  substance  a  plea  of  payment  as  to  part,  and  tender  as 
to  the  residue.  Sapsford^.  Fletcher  {b\  and  Taylor  y. 
Zamira  (c),  are  authorities  in  point.  It  is  alleged  that 
the  sum  stated  in  the  plea  was  the  amount  which  the 
landlord  was  bound  to  pay,  in  respect  of  the  rent 
reserved.  It  is  said,  indeed,  that  this  may  have  been 
land-tax,  which  may  have  accrued  before  the  tenancy 
began,  and  there  is  no  objection  to  that;  for  an  occu« 
pier,  who  comes  in  after  the  premises  have  been  vacant 
for  some  time,  is  liable  to  the  arrears  of  the  land-tax. 
In  Denby  v.  Moore  (d),  which  was  a  case  of  property- 
tax,  the  act  required  that  the  tax  should  be  deducted 
out  of  the  next  rent.  But  in  the  land-tax  act  {e\  it  is 
only  stated  that  the  tenants  are  required  and  authorised 
to  pay  such  sums  of  money  as  shall  be  rated  upon  such 
houses,  &c.  and  to  deduct  out  of  the  rent  so  much  of  the 
said  rate  as  in  respect  of  the  said  rents  of  any  such 
houses,  &c,  the  landlord  should  and  ought  to  pay  and 

(o)  1  Srod.  ^  Sing.  37.  (6)  4  r.H.  511. 

(c)   6  Tuunt.  524.  (d)  I  JB.fA,  12Z, 

(e)  38  (7.3.  c.  5.  «•  17. 

Vol.  III.  M  m  bear. 
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182a  bear.    There  is,  therefore,  nothing  in  this  olause  which 

— "  direeta  the  tax  to  be  deducted  out  of  the  next  rent,  or 

iV"*n4  indeed  at  any  partieular  period  during  the  taumcy. 


PiBioyii 


Batuby  J.  This  is  a  replevin,  in  which  the  defends 
ant  makes  cognizance  for  the  sum  of  55/!,,  bdng  a 
quarter's  rent  due  25th  Marchf  1819 ;  and  the  plaintiff 
by  his  plea,  claims  to  deduct  52/.  I4s.  3d.  in  respect  of 
*payment8  made  by  him  for  land-tax,  duly  assessed  and 
fated,  and  due  for  and  in  respect  of  the  premises.  The 
plea  does  not,  however,  state  at  what  period  of  time  the 
land-tax  claimed  to  be  deducted  was  assessed  or  paid ; 
and  it  is  quite  consistent  with  the  plea  that  this  may 
have  been  a  payment  for  land-tax  due  at  an  antecedent 
period,  made  long  before  any  part  of  the  rent  distrained 
fi>r  became  due  or  was  accruing,  or  even  before  the  com- 
mencement of  the  present  landlord's  title ;  for  the  plea 
only  states,  that  before  the  time  when,  &c.  divers  sums, 
amounting  to  the  sum  in  question,  had  been  duly 
assosBod  and  rated  upon  the  premises  for  the  land-tax 
due  in  respect  of  them ;  and  that  from  time  to  time^ 
before  the  S5th  March^  and  before  the  said  time  when, 
8(0.  the  plaintifl^  as  tenant  and  occupier  of  the  premises, 
was  obliged  to  pay,  and  -did  pay,  the  said  sum  so  due 
and  owing  for  land-tax,  whereupon  he  did  deduct  it  out 
of  the  rent ;  so  that  it  does  not  even  state  that  the  land- 
tax  in  question  became  due  during  the  continuance  of 
the  plaintiff's  tenancy.  Now,  in  order  to  suj^rt  this 
plea,  the  plaintiff  must  bring  himself  within  the  meaning 
of  the  88  GL  S«  6. 5.  i.  17.  I  lay  Denby  v.  Moore  out 
of  the  question,  that  decision  having  been  founded  on 
the  words  in  the  property-tax  actsy  which  require  the 
deduction  to  be  made  out  of  the  next  rent  upon  a 

difier- 


Fabmms. 


IN  THB  F1B8V  Ybak  of  6BOB6E  IV.  S19 

diflerent  principle,  vis.  with  a  view  to  pwvent  fieafidi^  18II0« 
upon  the  revenue.  The  cases  of  Sapffiird  v.  Fklcketf  — — * 
and  Tbyfor  v.  Zomim,  are  also  distuiguishable ;  foe  agoMt 
diere  the  payment  was  made  after  the  rent,  &om  whfch  il 
was  sought  to  be  deducted,  had  accrued  or  was  accrumg* 
The  prinoiple  of  those  cases  is  this,  that  die  payment 
there  of  the  ground-rent  to  the  ground-landlord,  was 
paying  a  part  of  the  very  rent  due  to  the  landlord,  andf 
in  fact,  a  payment  of  so  much  money  to  the  landlord 
himself.  This  case^  however,  goes  much  further;  for 
the  claim  here  is  to  deduct  money  paid  at  a  period 
before  the  rent  distrained  for  b^on  to  grow  due.  The 
words  of  the  statute  are,  *^  That  the  several  and 
respective  tenants  are  required  to  pay  such  sum  or  sums 
of  money  as  shall  be  rated  upon  such  houses,  &&  and 
to  deduct  out  of  the  rent  so  much  of  the  rate  as  in 
respect  of  the  said  rents  of  any  such  houses,  &c«  the 
landlord  should  and  ought  to  bear;  and  the  landlords 
are  required  to  allow  such  deduction  out  of  the  rent." 
Now,  one  plain  objection  to  this  plea  is,  that  it  does  not 
state  that  the  sum  claimed  to  be  deducted  is  that  pro- 
portion of  the  sum  paid  which,  in  respect  of  the  rent 
reserved,  the  landlord  ought  to  bear ;  for  it  is  not  stated 
that  the  amount,  at  which  the  premises  are  rated  for 
the  land-tax,  is  the  same  as  the  rent  reserved.  Suppose 
the  premises  are  rated  to  the  land-tax  at  lOOf.  upon 
which  the  land-tax  would  be  20L\  if  the  premises  are 
let  for  100/.  then  the  tenant  would  have  a  right  to 
deduct  the  whole  land-tax,  or  5/.  quarterly;  but  if  the 
roit  reserved  were  more  or  less  than  that  sum,  th^i  the 
quarterly  deduction  would  not  remain  the  same^  but 
would  vary  in  a  proportionate  degree.  The  true  con;* 
l|rttctio9|  however,  of  this  clause^  upoii  which  my 
M  m  8  judg- 
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18S0.  judgment  proceeds,  is,  that  a  payment  to  the  land-tax 
can  only  be  deducted  out  of  the  rent  which  has  then 
accrued,  or  is  then  accruing  due;  for  the  law  considers 
the  payment  of  the  land-tax  as  a  payment  of  so  much 
of  the  rent  then  due^  or  growing  due,  to  the  landlord ; 
and  if  afterwards  he  pays  the  rent  in  full,  he  cannot  at  a 
subsequent  time  deduct  that  overpayment  from  the 
rent:  he  may,  indeed,  recover  it  back  as  money  paid  to 
the  landlord's  use.  For  tliese  reasons,  it  seems  to  me 
that  the  plea  is  bad,  and  that  there  must  be  judgment  for 
the  defendant. 

HoLROYD  J.  I  am  of  opinion  that  this  plea  in  bar  is 
bad,  not  being  a  sufficient  answer  to  the  defendant's 
cognizance.  It  states  that  divers  sums  had  been  duly 
assessed  upon  the  premises  for  the  land-tax  ;  but  it  does 
not  state  either  what  those  sums  were,  or  for  or  in 
respect  of  what  period  of  time  they  were  assessed,  so  as 
to  enable  the  opposite  party  to  come  prepared  with 
evidence,  in  case  he  had  an  answer  in  point  of  fact  to 
the  plea.  Upon  this  ground,  therefore,  I  think  the 
plea  is  bad.  With  respect  to  the  other  point,  it  appears 
to  me^  if  a  party  were  allowed  to  deduct  a  payment  for 
land-tax  made  previously,  this  inconvenience  would 
follow,  that  if  a  lessor  assigned  over  his  interest,  the 
assignee  might  be  made  liable  to  this  deduction,  which 
the  tenant  had  neglected  previously  to  make,  and,  for 
any  thing  that  appears  in  this  plea,  that  may  be  the 
case  here ;  for,  consistently  with  the  facts  there  stated, 
the  present  defendant  may  not  be  the  person  from  whom 
this  land-tax  ought  in  justice  to  be  deducted.  The 
occupier  has,  as  it  seems  to  me,  a  lien  on  the  next  rent 
given  him  by  the  legislature  for  th^  land-tax  paid  by 

him; 
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him;  but  if  he  parts  with  the  rent  without  making  the 
deduction,  he  loses  his  lien,  and  has  only  his  remedy  by 
action  or  wtrcff^  and  the  latter  is  not  allowed  in  re- 
plevin. The  plea,  therefore,  is  bad,  and  our  judgment 
must  be  ibr  the  defendant. 

Judgment  for  defendant  (a) 


(«)  MbaU  C  J.  aad  JM  J.  ww»  at  th«  OU  JMtey  dnriag  the  w^ 
Mnllntlikc 


Fauovsi 


A^      .      ^        .        A»^/^4y^-^J^^J!^ 
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Taylor  against  Toukg.     In  Error.  rM^ 

T^EBT  on  bond.    The  condition  of  the  bond,  after  One  of  two 
reciting  a  demise,  dated  30th  September^  1814,  of  IiMegiiTe 
certain  premises  by  Christopher  Wilson  to  Young  for  the  fe^Sefinr^^SSin 
term  of  15  years,  at  a  yearly  rent  of  200/.,  and  subject  ^^Jf^^ 
to  certain  covenants,  &c.;  and  that  Tayloi*  and  one  ^tionedforAe 
Georse  Jarman  had  contracted  with  Your^  for  the  pur-  rent  to  the  lee. 

*  ,  ,       ^  *^         •or.endthe 

chase  of  the  residue  of  the  term  so  demised,  and  that  perfonDanoe  of 
Yowf^  had  accordingly,  on  the  29th  September^  1815,  nantointbe 
(being*  the  date  of  the  bond)  assigned  over  his  interest  indemnuyiii^ 
to  Taylor  andjarman^  was  as  follows:  «  That  if  the^n^^^^jj, 
said  George  Taylor  and  George  Jarman,  or  either  of  ^^^^^ 
them,    their    or  either  of  their  heirs,  executors,  ad-  ^w****^®'*^*' 

nees  of  the  ]eaie 

ministrators,    or  assigns,    did  and  should   from  time  haying  become 

bankrupt,  and 
the  bond  bav- 
ing  been  forfeited  before  the  bankruptcy  :  Held,  that  the  lessee  could  not  prore, 
in  respect  c^  the  penalty  under  the  comtaussion,  the  bond  being  incapable  of 
Valuation :  Held,  also,  that  he  could  not  prove  for  the  damages  which  had  accrued 
pieviouB  to  the  bankruptcy,  not  having  paid  them  to  the  lessor :  Held,  also,  that  the 
49  G*  3.  c.  121.  f.  19.  applies  only  to  cases  between  the  lessor  and  lessee,  or  as- 
signee of  the  lease,    and  not  to   cases  between  the  lessee  and  the  assignee  of  the 


Mm  3  to 


Tmrir*. 
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18f  »•       tn  tijm  imd  M  M  titiies  thirettfteri  daring  the  rtsMiHl 
^j^[^      Am  to  eotne  imd  unexpired  of  the  said  term  of  flfteeil 
Tenn  Wiititilig  fteVen  dayi^  bjr  th(d  said  indenture  bf  lease 
^rimted,  well  And  truly  pay  dr  eause  to  hk  paid  the 
rent,  and  observe,  perform,  fulfil^  aild  kdsp  the  bete* 
Hants,  provisoes,  and  agreements  reserved,  expressed, 
and  contained  by  and  in  the  said  indenture  of  lease, 
and  which,  on  the  taiants'  and  lessees'  part,  were  and 
ought  from  thenceforth  to  be  paid,  observed)  peri&rt&M) 
fulfilled,  and  kept ;  and  also  did  and  should  well  and 
sufficiendy  save,   defend,   keep    harmless  and  indem- 
nified, the  said  W.  G.  A.  Youngs  his  heirs,  executors,  and 
administrdtdrs,  and  evei*jr  df  ihmi  l^  frdai)  Atad  against 
all   and  all  manner  of  action  and  actions,  suit  and 
stilti^  dosts,    charges^    damages^   and  cK^ieiicS  What* 
sbever,  whieh  should  or  might  be  breoght  agaiiist  him 
&t  tbem^  or  ^hich  he  or  they  shoiild  oT  might  sustaini 
eS^nd,  br  be  put  unto  for  or  on  account  or  by  reason 
or  fneans  of  the  non-payment  of  the  sfud  rent,  or  the 
breach,  non-observance,  or  nonperformance  of  the  said 
Govt^ndnts,  provisoes,  and  agr^ments^  or  any  of  themf 
theh  the  said  obligation  was  to  be  void  atid  of  n§ 
eflfect.'*    The  declaration  then   stated    the   following 
breaches :  first,  That  Taylor  and  Jarmah^  on  2ist  (kto- 
beTf  1817,  suflbred  and  permitted  SI 0/4  of  the  r^nt  to 
remain  dae  and  unpaid  to  the  said  ChrUtopher  Wilson^ 
and  wholly  neglected  and  refused  to  pay  the  sam%  or 
any  part  thereof;  secondly,  That  they  did  not  well  and 
sufficiently  indemnify   Young  against  all  actions,  &Ci, 
but  that,  on  the  contrary  thereof,  on  the  21st  Octoher^ 
1817,  they  suffered  a  certain   action  to  be  brought 
against  him  by  Wilson  for  the  recovery  of  the  rent  in 
arrear,  and  did  not,  although  requested,  pay  him  the 

costs 
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eostt  tad  thiarg6&  ineiirred  h(j  him  bj  reasaa  di  iht  lM(i 
said  action  so  brought  against  hira  hj  WUmn.  Tlia 
defendant,  Tizybri  pleaded^  fint»  a  general  plea  of  ««»mi 
bankruptcy ;  and»  secondly,  that  under  49  Gh  St  e»  I8I1 
t.  19.  there  being  a  joint  eommissiott  of  baakhipfcqr 
against  him  and  Jtarfndn^  their  assignees  hid  ae^ted 
the  leasee  and  the  benlsfit  thefefroA,  aa  part  of  th^ 
estate  and  effiscts  undfer  the  bmkraptegrf  and  that  befera 
any  rent  became  in  arrear,  and  before  the  said  aetim 
was  broughtf  they  had  assigned  the  leasee  fte*  to  one 
John  Dyson^  who  entered^  iu^  by  means  of  whitoh 
Taifhr  ceased  to  be  liable  to  be  in  any  tnanner  raed  im 
respect  or  by  reason  of  any  Mn-obser?an0ft  #r  iioft« 
performance  of  the  tcHiditioas»  ogtcDaiitsi  or  ifpre^ 
ments  contained  in  the  said  lease*  To  these  plMi 
thM«  wait  a  general  demurrer^  and  joinder  in  demnmn 
Upon  the  argument,  the  Cottrt  of  Common  Pleas  ga^^ 
judgment  finr  the  plaintiS  WhereupoA  the  defteditfit 
brought  a  writ  of  erroh 

Gampbeli^  for  plaintiff  in  error.  The  first  question 
is,  whether  these  breaches  could  hare  been  proved 
under  the  commissiim.  If  they  could*  then  the  eer* 
tificate  will  be  a  bar.  Here^  it  is  to  be  observed^  that 
the  bcmd  was  forfeited  b6f<>re  the  bankruptigri  and  in 
that  case  the  damages  ariang  thwefroni)  whether  thcgr 
be  liquidated  or  unliquidated^  may  be  prored  under  the 
commission.  For  the  penalty  is  the  debt,  and  out  of  it 
the  commissioners  are  to  carve  the  damages  which  the 
party  has  sustained.  It  is  not  necessary  to  contend  that 
by  this  the  bond  is  absolutely  gone.  For,  suppose  no 
bankruptcy  to  have  taken  place,  if  an  action  had  been 
brought  on  the  bond,  and  a  breach  assigned,  yet  that 
M  m  4  would 
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1820.       would  not  prerent  the  assignment  of  fresh  breaches,  if 
any  should  subsequently  occur.     In  Flanagan  v,  Wat- 

agabut  kins  (a)  it  was  held  that  the  certificate  was  a  bar  to  all  > 
the  breaches  which  in  that  case  occurred  before  the 
commission.  Here  the  damages  are  liquidated,  and 
the  plaintiflp  might  have  proved  them  under  the  com- 
mission. IBajfkjf  J.  He  could  not  have  proved  for 
money  paid,  but  only  for  a  liability  to  pay.]  In  Ex 
parte  LeiUh  {b)  where  there  was  a  bond  conditioned  to 
'  replace  stock,  and  the  bond  had  been  forfdted,  it  was 
held  that  the  obligee  might  prove.  So  also^  in  Ex  parte 
Dajf.  (r)  But  in  Ex  parte  King  (d),  the  proof  was  not 
admitt^,  because  the  bond  had  not  been  forfeited  pre- 
viously to  the  bankruptcy.  And,  again,  the  same  de- 
dsion  was  made  in  Ex  parte  Mare  (^),  and  for  the 
same  reason.  So,  also,  in  the  cases  of  annuities  pre- 
viously to  the  passing  49  6.  S.  c.  121.,  where  there  was 
a  bond  for  the  payment  of  the  annuity,  and  it  had  been 
forfeited,  the  value  might  have  been  proved.  Ex  parte 
BeUon  {/) ;  and  the  object  of  the  statute  was  to  put 
cases,  where  there  was  uo  bond,  on  the  same  footing. 
The  same  rule  prevails  as  to  cases  of  bail-bonds, 
Bautefiour  v.  Coates  {g).  And  Toussaint  v.  Martin^ 
nant  (A),  Ex  parte  Cookshott{i)y  Hodgson  v.  Bell  {k\  are 
also  authorities  in  favour  of  this  view  of  the  case.  As 
to  the  case  of  Goddard  v.  Vanderheyden  (/),  which  wOl 
be  cited  on  the  other  side,  it  is  sujBBdent  to  say,  that 

(d)  BJ^iA.  190.  (6)  Cooke  S.L.  149. 

(c)  7  re$,  SOU  (rf)  8  res.  55<. 

(0  8  Vet.  5S5.  if)  1  Mk.  251. 

Ig)  Cowp.  85.  (A)  S  T.R.  loa 


(i)  Cooke  B.L.  149.  (*)  7  T.  -8.  97. 

(0  3  ViU.  270. 


^^ 
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the  port  relied  on  waa  only  a  dictum  of  the  Coart,        1820. 
and  not  necessary  to  the  determination  of  that  case. 
l^AibM  C.  J.    There  are  cases  which  shew,  that  where 
there  is  a  bond  with  a  penalty,  and  a  yalae  can  be  put 
on  it  by  computation,  the  proof  may  be  allowed;  and 
80  the  bond  may  be  for  ever  discharged.     But,  is  there 
any  case  which  shews  that  even  where  there  is  a  penalty, 
and  the  nature  of  the  bond  is  such  that  its  value  cannot 
be  ascertained,  the  party  has  ever  been  allowed  to  prove 
under  the  commission.    Hclroyd  J.    The  proof  under 
the  commission  is  in  respect  of  the  penalty  for  the  whole 
'  value  of  the  bond,  and  there  the  certificate  operates  as 
a  discharge  of  the  whole  penalty,  which  is  the  legal 
debt    Bayley  J.    How  can  you  calculate  the  value  of 
a  covenant  to  perform  covenants  ?    Is  there  any  case  in 
which  a  bond  like  this  has  been  treated  as  a  divisible 
bond,  so  as  to  allow  proof  to  be  made  under  the  com- 
mission for  the  damages  occurring  before  the  bank- 
ruptcy, and  leaving  the  bond  still  in  force  as  to  the 
residue  ?]    A  value  might  have  been  easily  put  upon 
the  breaches  of  the  condition  of  the  bond  assigned  in 
this  dedaration ;  and,  therefore,  as  to  these^  the  certifi- 
cate should  be  a  bar,  although  a  value  could  not  be  put 
upon  the  indemnity,  and  for  any  damnification  subse- 
quent to  the  bankruptcy,  the  bond  may  be  in  forCe.    If 
the  certificate  is  no  bar  to  breaches  of  the  condition  of 
the  bond  before  the  bankruptqr,  unless  the  whole  of  the 
condition  can  be  valued^  this  extreme  hardship  will  fol- 
I0W9  that  if  a  bond  be  conditioned  to  pay  10,000/.  on  a 
^ven  day,  and  to  do  some  collateral  act  at  a  future 
time,  and  the  obligor  becomes  bankrupt  after  the  day 
when  the  phoney  was  to  be  paid,  notwithstanding  his 
certificfrte,  he  mav  be  sued  for  the  lO^OOOA    But  the 
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|g^0.       iiSIMitj  liia)r  be  obviated  bjr  oeDnderiiig  the  puties  ift 

g-  "—       the  sam^  situation  as  if  the  sum  for  which  the  proof  ie 

^f^SMt       made  had  been  pud  by  the  obligor  without  his  haVitig 

^^^^'       become  bankrupt    On  the  second  pcmit)  This  case 

fiOk  within  4B  6.S.  ci  121. 1. 10»    Here  the  assigbees of 

T^j/hr  and  Jan^km  have  accq>ted  the  lease ;  and^  there* 

for^  the  bankrupt  remained  no  longer  liable  to  pay  the 

rent :  if  soi  there  is  no  breach  of  the  condition  of  the 

bonds    Either  the  plainti£F  in  error  is  sued  in  ret^eet  or 

by  reaion  of  the  sUbsequefat  non-observance  or  non^ 

plerfbrmtoce  of  the  oetenants^  ftc.  in  the  lease^  or  he 

is  not|  if  he  iei  he  is  protected  by  the  statute^  if  he 

is  net,  then  there  is  mb  breach  of  the  tondition  of  the 

bmidi 

Deacon^  oontril^  was  desired  by  the  Court  to  confine 
himself  to  the  seemid  point  He  contended  that  the 
clause  in  question  rdated  only  to  contracts  bettf een  the 
lessor  and  lessee,  and  that  it  did  not  apply  to  a  case  like 
thisy  in  which  the  question  was  between  a  lessee  and  an 
assigpiee  of  the  leasee  Though  the  words  at  the  ljegin»« 
ning  of  the  clause  are  undoubtedly  yery  large^  yet  they 
are  restrained  by  those  at  the  conclusion.  For  the  le*« 
sor  is  there  empowered  to  compel  the  acceptance  by  the 
assigneesi  er  to  obtain  possession  of  the  premises  (  but 
a  lessee  has  no  such  remedy  against  the  assignees :  so 
that  if  the  claute  were  held  applicable  to  such  a  ease^  he 
would  be  deprited  of  an  advantage  without  any  thing 
being  given  to  him  in  recompence  for  it.  This,  there^ 
fore^  shews  that  the  previous  part  of  the  clause  must  be 
confined  to  the  lessor  and  lessee^  or  to  the  lessor  and  the 
assignee  of  the  lease;  and,  besides,  the  section  does  not 
extend  to  the  case  of  a  surety  even  after  the  assignees  of 

a  bank"- 


B  banSnqpt  fm^  accented  the  leis^  /figftft  n  WDmp^       I8M1 

a«6  (») 


Oimpiell  in  heply;  H«t  the  ftctien  is  agaitist  tM 
bankrupt  which  diBtihguishes  this  catefrotn  that  hMt 
cited&  If  this  were  held  to  be  the  true  censtraetidii  of 
(he  elanse)  thfe  whole  olqeet  wdnld  be  ddeated  fay  th« 
assignee  of  the  lease  giving  k  bcmd  to  the  lessee.  Though 
ih^  lesser  is  idone  mentioned  in  the  latter  pMi  of  the 
clause ;  yet  the  frntner  part  is  auffieimt  to  iaelude  thii 
eas^  The  statute  oiight  to  be  tonstmed  liberally  in 
fkTour  'of  the  bankrupt.. 

Abbott  C.  J.  I  am  of  opinioli  that  in  this  case  the 
jlidgment  shduld  be  affimited»  Upon  the  first  point 
which  has  been  mode,  I  bare  intimated  my  opinion  in 
th&  oolirs^  bf  th^  argument ;  and  the  ground  of  my  opu 
meiA  is  shortly  this»  that  the  entire  value  of  the  bond 
could  ndt  have  beoi  proved,  because  it  is  manifest  diat 
an  indemnity  is  incapable  of  being  estimated,  and  I  am 
not  awar^  bf  any  case  in  which  a  partial  proof  under 
such  a  bond  as  this  has  been  admitted.  Besides,  sup- 
posing even  that  it  could  be  admitted,  it  is  clear  that  a 
pfetrty  can  only  provie  in  respect  of  something  then  actually 
due  to  himself*  Here^  dieiiefore,  die  plaintiff,  who  had 
daade  no  such  actual  payment,  disarly  could  not  prove 
ufader  the  commissicm.  The  general  plea  of  bankruptqr, 
therefore,  is  no  bar  to  the  present  claim.  I  am  also  of 
opinion,  that  the  plea  founded  on  49  6.  c.  121.  5.  19. 
is  no  bar  to  the  action.  It  is  quite  clear  that  but  for  that 
act  the  defendant  would  have  been  liable;  and  the  plaintiff 

(a)  i  B,2koorey  196. 
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1820.  M  not  to  be  deprived  of  his  vested  right  of  bringbg  an 
action  by  a  strained  construction  of  the  act  of  parlia- 
ment For  the  Court  ought,  upon  reading  the  whole  of 
the  section,  to  give  a  reasonable  construction  to  it.  Now^ 
looking  at  it  in  that  view,  I  think  that  this  daim  is,  in 
sound  construction,  confined  to  cases  arising  between 
the  lessor  and  lessee.  By  it  the  lessor  is  dq>rived  of  his 
remedy  in  case  the  assignees  should  accept  die  lease;  but 
by  the  proviso  a  benefit  is  given  to  him  in  return  for 
this,  because  he  can  compel  the  assignees,  either  to  ac- 
cept the  lease  or  to  deliver  up  the  possession.  Here 
the  plaindfP  is  not  in  die  situation  of  lessor,  but  of  lessee^ 
and  could  have  no  benefit  under  this  proviso.  The  rea- 
sonable construction,  therefore^  is  to  say,  that  the  fi>rmer 
words  of  the  dause^  although  very  ku-ge^  do  not  extend 
to  cases  between  the  lessee  and  his  assignee  of  the  lease. 
If  any  inconvenience  result  firom  this,  it  will  be  fi^r  the 
legislature  to  remedy  it.  I  am,  therefore,  of  opinion, 
on  both  points,  that  the  judgment  should  be  affirmed. 

Batley  J.  I  concur  upon  both  points.  The  plain- 
ti£^  who  was  die  ori^al  lessee,  although  he  assigned 
over  the  premises,  still  continued  liable  to  the  covenants 
in  the  lease^  and  he  therrfore  took  a  bond,  upon  which 
this  action  is  brought,  by  which  he  stipulated  that  the 
assignee  should  pay  the  rent,  perform  the  covenants  of 
the  lease,  and  indemnify  him  in  case  of  any  breach 
of  covenant  on  his  part.  The  breach  then  assigned 
upon  this  bond  is  the  permitting  a  certun  portion  of 
rent  to  be  in  arrear  to  the  lessor.  It  does  not  appear, 
however,  that  the  plaintiff  has  paid  that  sum  of  money. 
As  to  the  plea  of  bankruptcy  generally,  that  depends 
on    the   Question,  whether    the  plaintiff  could   have 

proved 
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proved  this  as  a  debt  under  the  commissjon.    The  cases       1880. 
which  have  been  cited,  are  those  where  the  condition  was       ~^ 

Tatio» 

for  the  performance  of  a  specific  act,  the  whole  of  which       yahui 
-  .  •  -r-r         1  Yocma. 

IS  a  matter  of  pecuniary  compensation.  Here,  however, 
that  cannot  be  done ;  for  how  far  the  plaintiflP  may  be 
damnified  by  any  fiiture  breaches  is  a  matter  wholly  in- 
capable of  calculation.  There  is  another  objection  too, 
that  no  money  has,  in  fact,  ever  been  paid  by  the  plainti£^ 
and  therefore  even  if  the  bond  had  been  only  to  indemnify 
against  the  breaches  occurring  previously  to  the  bank- 
ruptcy, the  plaintiff  could  not  have  proved  under  the 
commission.  Upon  both  these  grbunds,  therefore^  it  is 
clear,  that  that  plea  is  bad.  As  to  the  second  point,  it 
seems  to  me,  that  the  49  G.  3.  c.  121.  5.  19.  only  applies 
to  cases  arising. between  the  lessor  and  lessee.  We 
must  judge  firom  the  language  of  the  act  what  was  its 
purpose^  and  the  words  ought  to  be  strong  indeed  to 
take  away  a  benefit  without  an  equivalent,  which  would 
be  the  case  here ;  for  the  proviso  which  gives  the  advan- 
tage extends  only  to  lessors.  I,  therefore,  think  that 
the  judgment  must  be  afiBrmed. 

HoLROTD  J.  I  am  of  the  same  opinion.  The  certi- 
ficate is  no  bar  to  the  action,  unless  the  debt  could  have 
been  proved  under  the  commission.  In  the  case  of  a 
bond  with  a  penalty,  the  penalty  is  not  the  debt  actually 
proved ;  but  that  which  is  proved  by  reason  of  a  penalty 
is  that  which  can  be  valued  as  a  debt.  In  this  case^ 
there  was  nothing  which  could  constitute  a  debt  due  to 
the  plaintiff,  because  no  money  was  ever  paid  by  him. 
Upon  the  second  point,  I  am  clearly  of  opinion  that 
this  case  does  not  fall  within  the  49  G.  S.  c.  121.  5.  19. 
The  clause  in  question  only  applies  to  cases  between  the 

lessor 
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1890.  laMor  and  l«8e0^  er  between  the  lessov  and  the  aasigiie^ 
of  the  lease.  It  deprived  the  lessor  of  a  remedy,  in 
ovd^  to  relieve  Ae  bankrupt  from  the  ineonvenienee  of 
his  remaining  liable  to  the  payment  of  th^s  rent  aftar  the 
acceptance  of  the  lease  by  his  assignees.  In  return  for 
Ais  it  gave  to  the  lessor  the  advantage  of  either  compel- 
ling the  assignees  to  accept  the  lease  of  to  give  up  the 
possession  of  the  premises ;  but  it  does  not  give  this  ad- 
vantage in  the  case  of  assignor  and  assignee  of  the  leasew 
For  the  latter,  in  case  he  becomes  bankrupt,  is  absolved 
from  the  further  payment  of  rent  by  the  acoeptanee  of 
his  assignees,  and  no  inconvenience  arises  to  him,  except 
as  in  the  present  case,  by  reason  of  an  express  covenant 
with  the  assignor.  Now  I  think  that  the  words 
of  the  statute  do  not  extend  to  relieve  him  from 
the  express  contract  made  in  the  present  case ;  for  die 
plaintiff  would  lose  his  remedy  without  having  any 
corresponding  advimtage  in  return  for  it.  ^ 

Bbst  J«  I  am  of  the  same  (^iQion.  Unless  the 
words  of  49  6.3.  c.  121.  s.  19.  expressly  prohibit  aa 
action  like  the  present,  we  ought  not  to  deprive  the 
plaintiff  of  his  remedy.  It  does  not  seem  to  be  either 
within  the  words  of  the  clause,  or  within  the  contem* 
plation  of  the  legislature.  It  seems  to  me,  that  it  is 
confined  to  the  case  of  lessor  and  lessee.  It  has  been 
contended  that  this  is  an  action  brought  in  respect  of 
the  non-performance  of  the  covenants  in  the  lease  |  but 
that  must  be  confined  to  actions  brought  upon  the  lease 
in  respect  c^  such  covefiants.  This,  however,  is  not 
brought  upon  the  lease,  but  upon  the  bond  of  indemnity 
given  by  the  defendant.  I,  therefore,  think  that  the 
atatttte  does  not  extend  to  a  case  like  the  present.    The 

judg- 
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judgment  of  the  Court  of  CSommon  Pleas  must,  tberefore, 
be  affirmyi. 

Judgment  affirmed* 


Needham  agairnt  Kirkman*  jwdoy, 

Apnl  28th. 

npHE  Vice  Chancellor  soit  the  following  case  for  the  Where^.iieing 

JL  Miied  of  catain 

opinion  of  thu  Court.    By  indentures  of  lease  and  real  eitato, 
release,  of  the  first  and  second  days  of  October^  \ 802,  the  ^^h^  tothe 
release  made  between  Jokn  Needham^  of  the  first  part,  ^^^^IJI^ 
Jbhn  Burton^  of  the  second  part,  Jme  Burton^  spinster,  ^J''^**^*'*"^ 
daughter  of  the  said  John  Burton^  of  the  third  part,  and  *^^  5^^ 
Chmrles  Dodswertk  and  James  BuUer^  of  the  fourth  part,  tnutees  that  be 

would,  by  will 

being  the  settlement  made  previously  to  and  in  oontem-  or  ocherwiie, 
plation  of  a  marriage  between  the  said  «7.  Needham  and  aii  other  hisreai 
Anne  Burton^  the  said  J.  Needham  released  and  confirmed  hi,  pei^^ 
unto  the  said  C.  Dodsfworth  and  J.  Butler^  and  to  their  feSfJSi^er 
heirs  and  assigns,  several  lands  and  hereditaments  in  ^^^^^^[^ 
Heather  J  in  the  county  of  Leicester^  in  the  said  inden*  ^^°S!^^\   , 

children  both  of 

tures  described :  to  hold  the  same  unto  the  C.Dods-  his  first  and  se- 

cond  marriaffey 

worth  and  «7.  Butler^  their  heirs  and  assigns;  to  the  use  share  and  share 
of  the  said  J.  Needham  and  his  heirs,  until  the  said  in-  that  this  c    ' 


tended  marriage;  and  after  the  solemnization  thereof,  to  ^le^i/^  * 
the  use  of  the  said  J.  Needham^  and  his  assigns,  for  his  ^^^^ 


natural  life,  with  remainder  to  the  use  of  the  said  CI  S^]Iht  dieldsed 
JDodsworth  and  J.  Butler^  and  their  heirs,  during  the  life  of  °' P^f^j, , 
the  said  J.  Needham^  in  trust,  to  preserve  contingent  re-  not  present  him 

from  disposing 

mainders;  and  after  his  decease,  in  trust  and  to  the  freeij,  during 

hislife^  of  such 
part  of  hisreai 

estate  aa  waa  oot  settled*  or  which  b«  iniglit  ao^ire  fub^equently  to  the  date  of  the 

settlement. 

intent 
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1820.  intent  that  the  said  jtnne  Burton^  and  h^  assigns,  if  she 
— -  should  survive  the  said  J*.  Needham,  might,  out  of  the 
against  s^id  hereditaments,  take,  during  the  term  of  her  natural 
life,  for  her  jointure,  and  in  bar  of  dower,  an  annual 
rent  of  60/.,  to  be  paid  half-yearly ;  and  as  to»  for  and 
concerning  the  said  hereditaments,  after  the  decease  of 
the  said  J.  Needham^  subject  to  the  said  annual  rent  of 
60/.,  and  to  the  powers  and  remedies  thereby  given  for 
the  recovery  thereof,  to  the  use  of  all  and  every  the 
child  and  children  of  the  body  of  the  said  Jl  Needhamj 
both  by  his  late  wife  Hester^  therein  mentioned  to  be 
deceased,  and  by  the  said  Anne  Burtonj  his  intended 
wife,  and  of  the  respective  heirs  and  assigns,  for  ever^ 
of  all  and  every  such  child  and  children,  to  be  equally 
divided  amongst  them,  if  more  than  one,  share  and 
share  alike,  to  take  as  tenants  in  common,  and  not  as 
joint  tenants ;  and  in  default  of  all  such  issue^  then  to 
the  use  of  the  said  J.  Needham^  his  heirs  and  assigns, 
for  even  And  the  said  J.  Needham  did,  in  consider- 
ation of  the  said  intended  marriage^  for  himseli^  his 
heirs,  executors,  and  administrators,  covenant  with 
the  said  C  Dodmorth  and  J.  Bviler^  their  heirs,  exe- 
cutors, and  administrators,  that  in  case  the  said  in- 
tended marriage  should  take  effect,  and  there  should  be 
any  issue  of  such  marriage,  then  and  in  such  case  he  the 
said  «7.  Needham  should  and  voohdd,  by  his  last  mil  and 
testamerUj  or  otherwise^  givey  devise^  and  bequeath  all  other 
his  real  estates^  and  also  all  his  personal  estate  and  effects 
vehatsoever  and  *aoheresoevery  unto  and  amongst  aU  and 
every  the  children  of  his  body^  whether  born  of  the  body  of 
his  late  wife  Hester^  or  to  be  bom  of  the  body  of  the 
said  Anne  Burton,  his  said  intended  wife,  and  their  heirs, 
executors,  and  administrators,  respectively,  according  to 
the  nature  and  quality  of  such  his  estates,  share  and 

shar 
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share  alike^  as  tenants  in  common,  and  not  as  joint        1820. 

tenants,  except  such  parts  thereof  as  he  might  thereafter      „ 

in  his  life-time  give,  devise,  or  bequeath,  unto  or  to  the        against 

KxucxAir* 
use  of  the  said  Anne  Burton.    The  marriage  between 

the  said  J.  Needham  and  Jnne  Burton  was.  soon  after 
solemnized,  and  the  said  Anne  is  since  dead,  and  there 
are  several  children  now  livings  the  issue  of  such  mar* 
riage.  There  were  also  born  to  the  said  J.  Needham^ 
of  the  body  of  the  said  first  wiie^  Hester^  several  children 
who  are  now  living.  At  the  time  of  making  the  above 
mentioned  indentures  of  the  first  and  second  days  of 
October f  1802,  the  said  J.  Needham^  who  was  still  living, 
was  seised  in  fee  simple  of  certain  lands,  situate  in. the 
parish  of  Church  Grieslet/j  in  the  county  of  Derlnff  and 
the  tithes  thereof  arising  and  growing;  and  since  the 
date  and  execution  of  the  indentures,  the  said  J.  Need' 
ham  purchased  other  lands,  and  the  tithes  thereof, 
also  situate  in  the  said  parish  of  Church  Griedey^ 
and  which  were  conv^ed  to  the  said  J.  Needham  in 
fee  simple.  And  the  said  Jl  JSeedhUm^  in  December, 
1817,  sold  a^d  duly  conveyed  the  whole  of  his, said 
landsi  so  situate  in  the  said  parish  of  Church  Griedeyj 
as  aforesaid,  with  the  tithes  thereof,  to  John  Kirkman^ 
the  purchaser  thereoi^  his  heirs  and  assigns,  for  his  and 
their  own  use  and  benefit.  The  question  for  the  opinion 
of  the  Court  was,  whether,  in  case  the  said  J.  Needham 
should  depart  this  life,  leaving  such  children  as  afore- 
said, without  having  procured  a  re-conveyance  of  the 
lands  and  tythes  so  sold  and  conveyed  to  John  Kirkman, 
so  that  he  should  be  unable,  by  his  last  will,  or  otherwise^ 
to  give,  devise,  or  bequeath  the  same  to  and  amongst . 
his  children,  he  would  be  guilty  of  a  breach  of  the  cove- 
nant entered  into  by  him  in  his  said  settlement,  to  give^ 
Vol.  ItL  N  n  devis^ 
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1»2&B       defUCf  and  bequeath,  by  bis  last  will  or  otberwise^  all 
odMT  his  real  estate,  in  the  maimer  therein  meatioiied. 
The  ease  was  argued  by 

Bugimtj  for  the  plaintiff.  The  questioii  is  on  the  con- 
stmoticm  of  this  ooyenant,  wheth^  it  applies  to  the  reaf 
estates  <Hlly  of  which  Jb^  JN!?^d%am  Aould  die  seised, 
0t  to  those  of  which  he  was  seised  at  the  time  of  making 
the  covenant,  and  to  that  also  which  he  might  subse- 
quenfly  acquire.  The  oorenant  is,  that  he  would,  by  Ins 
last  wiU,  dense  all  other  his  real  estates,  and  also  all  his 
personal  estate  and  effects  whatsoever,  amongst  the 
Aildren  of  both  marriages.  Now  a  covenant  to  setde 
all  his  personal  estate,  clearly  operates  only  on  that  of 
which  a  man  dies  possessed.  Lewis  y.  Madocks.  {a)  There 
the  Lord  Chancellor  determmed,  that  all  expenditure^ 
fte.  not  fraudulent,  on  the  part  of  the  husband,  wa£  au- 
thorised imder  such  a  covenant  Here  the  real  and 
personal  estate  are  both  included  in  the  same  covenant, 
and  it  would  be  strange  if  the  same  construction  were 
not  to  prevail  as  to  both.  The  form  of  the  question 
shewB^  that  Needham  has  the  power  to  sell,  for  it  is 
whether  he  will  be  guilty  of  a  breach  of  the  covenant, 
unless  he  procures  a  reconveyance*  He  has,  therefore, 
1^  power  of  alienation.  The  only  object  of  the  covenant 
Wis,  to  place  the  children  of  both  marriages  on  an 
equality ;  and  that  will  be  done^  whether  this  be  in  the 
ritttation  of  real  or  of  personal  property. 

Pfeston^  contr^  It  does  not  follow,  that,  because  the 
pettonal  estate  only  of  which  Needham  should  die  pos- 

(a)  17  Vih  49, 

JHBSeCl 
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scMid  would  b*  Ixnmd  by  thb  oovefifloit^  thefdbr^  tbe       ig^o. 
real  Mttfte  must  fellow  the  same  rule;  foc  they  diSet^ 


Ksuuuir. 


in  niwjr  importast  paiticulars.  As,  for  instaiice^  in  will%     j^gf^ 
the  real  estate  ia  oansidered  as  specific  proper^,  and 
the  penenal  estate  is  not     In  the  case  of  Lewis  ir« 
Madopkg  (a)f  the  words  were,    **  all  and  singular  the 
goods^  &C.,  personal  estate  or  eifects  that  he  shoald  at 
any  time^  durhig  the  joint  lives  of  him  and  of  his  hi- 
tended  wife,  be  possessed  of;"  and  the  Lord  Chancellor 
decided,  that  the  personalty  laid  out  in  the  purchase  of 
a  real  estate,  was  to  be  considered  as  a  lien  on  the  estate 
in  the  hands  of  the  heir.    Here^  how  is  it  possible  to 
get  over  the  words  **  and  all  other  my  real  estates  ?*' 
The  settlor  had  pretiously  bonnd  some  estates  by  the 
settlement;  and  it  is  stated  that  he  was  then  also  seised 
of  others*    Those  estates,  therefore^  clearly  must  be  the 
estates  meant,  when  he  speaks  of  all  other  his  real 
estates*    The  proper  construction  of  the  covenant  will, 
therefore,  be^  to  hold  it  applicable  to  all  the  real  estates 
of  which  the  settlor  was  seised  at  the  date  of  the  instru- 
ment and  to  the  pefM>nal  estate  of  which  he  should  be 
possessed  at  the  time  of  his  death,  with  a  lien  on  the 
estates  he  might  subsequently  acquire  for  the  amount  of 
the  personal  estate  laid  out  in  the  purchase  of  them  by 
him. 

Sugden^  in  reply.  It  is  admitted,  that  over  the  per« 
sonal  estate,  the  party  has  full  power  for  the  purposes 
of  expenditure.  The  party  can  only  distribute  accord- 
ing to  the  covenant,  share  and  share  alike,  amongst  the 
children.    The  settlement  is  perfectly  regular,  as  to  a 

(a)  8  Fm.  15a 

^ni  |mrt 
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1880.  part  of  the  estates  of  which  Needham  was  sdsed;  and 
as  to  the  rest»  it  is  plain  his  object  was,  to  retain  the 
dominion  over  them ;  or,  otherwise^  there  is  no  reason 
why  they  should  not  have  been  included.  Besides^  the 
covenant  is  itself  contingent;  for  it  was  to  have  no  effect 
unless  there  were  issue  of  the  second  marriage.  It  ooold 
not,  therefore,  be  a  lien  on  the  other  estates.  It  cannot 
be  disputed,  that  Needham  may  sell  the  estates,  for  he 
has  his  whole  life  to  perform  the  covenant.  It  would, 
therefore,  be  absurd  to  put  such  a  construction  on  it,  as 
would,  compel  him  to  re-purchase.  That,  therefore, 
shews,  that  the  other  construction  is  bad.  And,  besides, 
if  that  were  adopted,  the  real  estates  subsequently  ac- 
quired, would  not  be  bound,  even  though  be  died  seised 
of  them,  which  would  be  a  detriment  to  the  children, 
whereas  the  construction  contended  for  by  the  plaintiff, 
would  give  the  children  the  advantage  of  having  all  the 
estate^  both  real  and  personal,  belonging  to  Needham  at 
his  death,  bound  by  the  covenant. 

The  following  certificate  was  afterwards  sent.  This 
case  has  been  argued  before  us,  and  we  are  of  opinion, 
that  in  the  event  mentioned  in  the  question  proposed  to 
us,  John  Needham  will  not  be  guilty  of  the  breach  of 
the  covenant  therein  mentioned. 

C.  Abbott. 
J.  Batley. 

G.  S.  HOLROYD. 

W.  D.  Best. 


nr  XHB  Fmw  YaA»  o»  GEORGE  IV;      ,    .  SSt 

1820. 

HAWJtaSE  and  Another  against   Hawkeiei  and>n«%» 
Others.  ^»*- 

'PHE  Vice-Chancellor  sent  the  following  case  for  the  AtflHttor^favhit 

opmion  of  this'Court:  Edward  Baker,  late  of  HUl  J^dS^iS^ 

Caurtf  in  the  parish  of  Grafton  Fluford,  in  the  county  tTttiSlASfr 

of  Wbrcesierf  Esq,  deceased,  was,  at  the  time  of  making  hrin"d«^ 

and  publishing  his  last  will  and  testament,  and  from  ^v^a  tnut  to ' 
,  tell  hu  crtate  at 

thence  to  the  time  of  his  decease^  seised  in  fee-simple  of  -ST.  to  pa j  hh 
several  messuages,  lands,  tenements,  and  hereditaments,  caae  it  ihoold 
situate  in  the  several  parishes  of  Grafton  Flyjbrd,  North  dcn^^aa 
Piddle,  and  Fb/ifbrd  Flaoeh  in  the  county  of  Worcester.  Si^^?^ 
And   being  so  seised,   he  duly  made  and   published  *»«^^*'>^«^» 

to  tnaJLa  coed 
his  last  will  and  testament  in  writing,    bearing   date  ^^^^oeoeji 

the  Sd  day  of  Jdy,  1802,  and  which  was  duly  exe-  ibooidiiotbe 

cutcd  and  attested  as  by  law  is  required  for  devising  m^vH^'JS!^ 

real  estates,  and  thereby  gave  and  devised  unto  the  S^^Sw^Lg 

defendants,  Benjamin  Johnson  and  George  Penrice,  and  toJSrfwST* 

to  John  SymondSf  Esq.  since  deceased,  and  Henry  Wake^  I™**.i?;?.P^ 

*^  fits  till  hit 

man,  therein  described,  all  and  singular  his  freehold  ^ugbtereama 

of  age»  and  then 
estates  in  the  several  parishes  of  Grafton  Fh/ford,  North  ^  F«7  such  of 

Piddle,  BXid  I^i(fbrd  Flavel,  or  elsewhere  in   the  king-  profiTashLl 

dom  of  Great  Britain,  to  hold  to  them,  their  heirs  and  toiwl^i!^^ 

assigns  for  ever,  upon  trust  that  they  should,  as  soon  SSm.'u^Ja^ 

as  convenient  after  his  decease,  sell  and  dispose  of  his  '"'^*'>«»^l«« 

^  money  aruing 

from  the  sale 
of  his  estate  at  i^^  if  it  should  be  sold,  to  his  daughter,  upon  coining  of  age,  and  from  that 
period  to  the  use  of  the  trustees  for  the  life  of  his  daughter,  and  afbr  her  death  to  the  use 
of  her  children ;  and  by  a  codicil  to  bis  will,  in  which  he  made  an  alteration  as  to  the 
trustees,  the  testator  devised  his  estates  to  the  new  trustees  therein  named,  and  to  the  sur- 
vivors  and  survivor  of  them,  and  the  heirs  of  such  survivor,  *'  such  estates  as  aforesaid, 
in  trust  as  aforesaid."  It  appeared  that  the  estate  at  ff,,  when-sold,  was  alone  sufficient 
to  pay  the  debtt :  Held,  that  the  trustees,  and  the  survivors  and  survivor  of  tliem,  and  the 
hdrs  of  the  survivor,  took  only  an  estate  for  the  life  of  the  daughter  in  the  remaining  estates 
^  JF*.  «i|d  elwwher^, 
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1820.  y^arsy  or,  surviving,  ehoald  die  vnthout  lawfol  iasue^ 
iheOf  as  to  his  aforesaid  estates,  to  the  use  and  behoof 
of  his  nephew,  Wm.  FlindaU^  ci  CckhesUr^m  the  county 
otEsseXf  and  to  the  heirs  male  of  his  body  hiwfiilly  issu- 
ing^ successively  in  tail  male  as  they  should  happen  to 
be  in  seniority  of  age,  and  of  the  several  and  respective 
heirs  male  of  their  several  and  respective  bodies  issuing, 
the  elder  of  such  son  and  sons,  and  the  heirs  male  of 
his  body,  being  always  preferred  before  the  younger  of 
such  son  and  sons,  and  the  heirs  male  of  his  body. 
And  for  default  of  such  issue,  then  he  gave  all  his  said 
lands,  tenements,  and  hereditaments  unto  his  cousin 
John  Paine^  to  hold  to  him,  his  heirs  and  assigns  for 
ever. 

Th0  said  tfstator,  Edward  Baker^  dvXy  made  and 
published  a  codicil  to  his  said  will,  bearing  date  the  said 
3d  day  of  Jiify,  1802,  and  which  was  duly  executed  and 
attested  as  by  law  is  required  for  devising  real  estates, 
and  thereby  declared  that  to  be  a  codicil  to  his  last  will 
and  testament.  And  as  to^  for,  and  concerning  the  de- 
vise of  the  said  estates  in  remainder  to  his  nephew, 
WiUiam  FlindaU^  in  tail  to  his  male  issue,  he  revoked 
that  part  of  his  will,  and  declared  the  same  to  be  in 
trust  for  all  and  every  his  the  said  WUUam  FUndalFs 
children,  share  and  share  alike,  as  tenants  in  common 
and  not  as  joint-tenants,  if  such  contingenqr  should 
h^>pen,  and  their  fiither  had  been  next  in  remainder, 
with  full  power  to  his  said  trustees  to  sell  such  estates, 
and  divide  the  money  amongst  them.  The  said  testator, 
Edward  Baker^  duly  made  and  published  another  codicil 
to  his  said  will,  dated  the  I7th  day  of  Marck^  1804, 
and  which  was  duly  executed  and  attested  as  by  law  is 
required  fqv  dgv^sm^  feal  estatesi  apd  thereby,  after 
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reciting  that  he  did,  on  or  about  the  Sd  day  •(  Jubff        J8fl0« 
1802,  duly  make  and  execute  his  last  will  and  testa-       „ 
ment  in  writing,  and  .therein  and  thereof  did  nominate, 
constitute^  and  appoint  Bergamin  Johnson^  John  Symondsy 
Hemy  Wakemanj  and  George  Penricey  executors  and 
trustees.    And,  after  reciting  the  said  oodidl  herein- 
before set  forth,  the  said  testator  demised  to  his  said 
trustees  and  executors,  and  to  the  survivors  and  sur- 
vivor of  them,  and  the  heirs  of  such  survivor,  such 
estates  as  aforesaid,  in  trust  as  aforesaid.     And  he  did 
revoke  the  nomination  and  appointment  of  the  said 
Henry  Wakeman  to  be  a  trustee  and  executor  under  his 
said  will,  and  in  the  room  and  stead  thereof  did  no- 
minate, constitute,  and  appoint  the  defendant,  Richard 
Nashj  jointly  with  the  said  Ber^amin  Johnson^  John 
Symondsj  and  George  Penrice^  trustee  and  executor  un- 
der his  will;  and  in  all  other  respects  he  ratified  and 
confirmed  the  same,  with  the  codicil  thereto,  and  de- 
clared that  to  be  another  codicil  to  his  said  will.     The 
said  testator,  Edward  Baker^  departed  this  life  on  or 
about  the  ISth  day  of  September^  1806,  without  having 
revoked  or  altered  his  said  will,  save  as  the  same  was 
revoked  or  altered  by  the  said  two  codicils,  and  without 
having  revoked  or  altered  his  said  codicils,  save  as  the 
former  was  revoked  or  altered  by  the  latter.     And  the 
said  testator  left  the  said  defendant,  Mary  Haakerj  his 
only  child  and  heiress  at  law,  and  the  said  John  Symands 
hath  since  departed  this  life.      No  part  of  the  said 
hereditaments  in  FlyfiiTd  Plmel  hath  been  sold,  it  not 
being  necessary  to  sell  the  same  for  the  payment  of  the 
said  testator's  debts.   The  said  defendant,  Mary  Hawker^ 
intermarried  with  the  said  defendant,  Charles  HofrnkeTf 
\fL  ^h?  ii|OUthofi^^gi«ify  18079  imd  afterwards,  and  on 
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l«M.  the  9th  day  of  Ap^mAcr,  1811,  atuined  Imf  age  <if 
tweBtyooe  yean.  The  question  for  the  opinioa  of  the 
Court  of  King^s  Bench  was,  What  estate  do  the  said 
defendants,  Bayamin  Johnson^  Oeorg€  Penrice^  and 
Buhard  Nadh  take  in  the  said  hereditaments  in  Qrt^Um 
m^ford^  North  Piddle^  and  Ilffbrd  Flavdj  by  virtue  of 
the  said  will  and  eodicils  of  the  said  Edvoard  Baker, 

Blaiet  for  the  plaintiffs,  contended,  that  the  object 
of  the  testator  would  be  best  acoomplished  by  holding 
that  the  trustees  took  an  estate  for  the  life  of  Maty 
HawkeTf  with  a  power  of  sale  in  case  of  necessity  as  to 
the  estate  of  Ffyjbrd  FlaoeL  As  to  the  other  estates, 
the  uses  declared  were  to  the  trustees  during  the  life 
of  Mary  HafakeTf  and  after  her  death  to  her  chil- 
iiren ;  and  there  was  nothing  to  be  done  by  the  true* 
tees  after  the  death  of  Mary  Hawker.  There  is 
nothing,  ther^r^  which  makes  it  at  all  necessary  that 
the  trustees  should  take  any  estate  beyond  her  life.  The 
words  in  the  will  as  to  the  sale  o(F^(/brd  FUcod  were 
conditional.  The  testator  only  directed  a  sale  in  case 
the  estate  at  HtmUOon  should  not  prove  suffident,  he 
expressly  contemplates  the  probability  of  no  such  neces* 
sity  existing ;  and,  therefore^  in  the  event  of  its  not 
beiAg  required,  gives  it  to  the  same  uses  as  the  other 
estates ;  until  the  necessity  aroae^  the  estate  should  pass 
to  the  persons  for  whom  the  uses  was  declared,  a  power 
of  sale  only  immediately  vesting  in  the  trustees  as  in  the 
case  of  a  devise  that  land  should  be  sold  by  executors ; 
OUbert  on  Uses,  187*  The  present  case  is  like  that  of 
La^  Jonet  v.  Say  and  Sek.  (a)     The  trustees  are  to 

(a)  a  Brth  p.  C.  1527.     8  Tin.  Ab.262. 

have 
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of  Che  tnifto;  Doe^  dm.  ffnkiie^  r.  Siwpunu  (a)  If  at 
be  held  that  the  trustees  take  the  whole  fee,  thea  the 
daughter  will  take  an  equitable  estate  for  life,  with  an 
equitable  remainder  to  her  children;  and,  considering 
^  children''  as  a  word  of  limitation^  this  will  give  her  an 
estate  tail  whtdi  she  may  destroy  by  recovery;  whereas^ 
if  the  trustees  take  an  estate  for  ber  life  mily,  there  will 
be  a  legal  remainder  to  her  issue^  and  this  will  not  gire 
ber  an  estate  tail,  but  will  preserve  the  property  &r 
the  children. 

TWsfet^,  contri.  If  this  question  stood  on  the  will 
alone,  the  Case  o{  Lady  Jones  v.  Scnf  and  Sele,  would  be  a 
strong  authority  for  the  plainti£P's  argument,  that  these 
trustees  have  the  legal  estate  during  the  life  of  the 
daughter,  and  that  after  that  event  the  legal  estate  would 
be  in  the  children.  The  only  diflbrenee  between  the 
two  cases  is,  that  in  Lord  Say  and  SM%  case  the  will 
contained  an  express  declaration,  that  the  devisees  shall 
^'  stand  and  be  seised,"  which  are  the  identical  words  of 
the  statute  of  uses.  But  the  real  question  is  on  the 
second  codicil,  by  which  the  estates  are  given  to  the 
devisees,  and  to  the  survivors  and  survivor  of  them,  and 
the  heirs  of  such  survivor.  Now,  as  it  cannot  be  ascer" 
tained  who  the  survivor  will  be,  the  devisees  cannot  take 
a  vested  fee:  they  take  only  a  joint  estate  for  their  lives, 
with  a  contingent  remainder  in  fee  to  the  survivor,  as 
was  admitted  in  Vick  v.  Edwards*  (a)  In  order  to 
execute  a  use  the  party  must  be  seised,  the  word 
**  seised"  being  the  only  word  used  in  the  statute  of 

(a)  5  Satt,  162.  (6)  3  P.  W.  872. 
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1880.  mes.  Here  the  devisees  are  not  seised  of  the  fee^  by 
reason  of  the  contingenqr  to  the  surviyor,  and  therefore 
no  use  in  fee  is  executed ;  and  although  they  are  seised 
for  a  joint  estate  for  their  liyesy  a  use  cannot  be  executed 
out  of  this  seisin  to  themselves^  their  heirs  and  asagns, 
^'  during  the  life  of  the  daughter/'  which  are  the  words 
used  in  the  wilL  The  form  of  devise  used  in  the  second 
codicil  is  inconsistent  with  the  execution  of  a  use  under 
the  will :  not  only  the  fee  is  devised  in  contingency,  but 
the  testator  adds,  **  in  trust  as  aforesaid,"  meaning 
strictly  a  trust,  and  not  a  use.  The  consequence  is,  that 
no  use  is  executed;  but  the  trustees  take  a  joint  estate 
for  thdr  lives,  with  a  contingent  remainder  in  fee  to  the 
survivor. 

Blokes  in  reply.  Sudi  a  construction  of  the  codicil 
cannot  be  adopted.  It  would  prejudice  the  power  of 
sale  given  to  the  trustees,  for  they  could  not  conyey  a 
clear  fee  to  a  purchaser :  all  that  they  could  do  would  be 
to  bar  the  hdrs  of  the  survivor  by  a  fine  operating  as  an 
estoppel.  The  title  to  the  fee  must  be  left,  in  efiect,  in 
abeyance  during  their  lives.  This  the  Court  would,  if 
possible,  avoid.  It  is  immaterial  whether  there  was  a 
seisin  here  co-extensive  with  the  use :  there  may  be  such 
a  seisin  in  the  case  of  a  deed,  but  not  in  the  case  of  a 
will.  In  the  case  of  a  deed,  the  Court  is  governed 
wholly  by  the  statute  of  uses;  but  in  the  case  of  a  will, 
the  Court  acts  under  the  statute  of  wills,  taking  a.  rule 
of  construction  from  the  statute  of  uses,  and  therefore 
holding  the  legal  estate  vested  by  devise  in  the  person  in 
whom  the  use  would  be  executed,  if  the  conveyance 
were  by  deed.  It  is  therefore  settled,  that  a  devise  to 
file  iise  of  4*  y^^  t?*©  l«gal  ?8tate  in  4-)  though  there 
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is  no  sdsin  created  to  feed  that  use.    The  question,        1820. 
therefore^    is,    for  whom  was  the  first  use  or  trust      h][^h 
declared?    Now,  the  codicil  devises  the  estates  on  the        against 
same  trusts  as  the  will;    therefore^   the  e£Fect  of  the 
codicil  was  to  give  the  same  estates  as  the  will ;  and  it  is 
admitted  in  the  argument  on  the  other  side,   that  the 
will  gave  the  estates  which  the  plaintiff  contended  for, 
namely,  an  estate  in  fee  in  the  estate  at  Himbleton^  and 
an  estate  for  the  life  of  the  daughter  in  the  others.     If 
the  codicil  altered  the  will  in  the  way  suggested  by  the 
defendants,  then  the  trustees  would  not  take  a  fee  in 
Himbieton^  though  it  were  expressly  devised  to  be  sold 
out  and  out;  and  they  would  be  thus  unable  to  carry 
into  effect  any  of  the  declared  intentions  of  the  tes- 
tator. 

The  following  certificate  was  afterwards  sent : 

This  case  has  been  argued  before  us  by  counsel;  and 
we  are  of  opinion  that  Beryamin  Johnson,  George 
Penrice,  and  Richard  Nash,  take  to  them,  and  the 
survivors  and  survivor  of  them,  and  the  heirs  of  the 
survivor,  only  an  estate  for  the  life  of  the  testator's 
daughter  Maty,  in  Grafton,  Ffy/ord,  North  Piddle, 
and  Fbjjbrd  Flavel: 

C.  Abbott, 
J.  Batley, 

6.  S.   HOLROYD, 

W.  D.  Best. 
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Ffidqy,  DoEf  Oil  the  Deittise  of  Knra  and  Wifef  against 

Catherike  Frost. 

iLT^SrJSd  ■  gJECTMENT  fcr  cwtain  pxraikes,  situate  in  tbe 
dUughter,  and  oountv  of  Cambridge,    At  the  trial,  before  Abbott 

the  latter  haviiig 

terorai  children,  C.  J«,  at  the  last  Sommer  awizes  for  that  county,  the 

■cm  w.  F.  in  jury  found  a  flpedal  verdict,  which  stated  the  foUowing 

^!^d  hare  no  &cte.     WtUiom  Fivst^  bdog  sdsed  in  his  demesne^  as  of 

^^i^*^^*  fee^  of  and  in  the  manor  of  Brinkky,  in  the  couoly 

S^&Ta^  ofGiwAriVfee,  and  of  certain  lands  and  tenements  m  the 

of  IF.  F^  to  be.  several  parishes  of  Brinkleyf  Wdlinghanh  CarUanf  and 

periy  of  the  WeiUejff  in  the  said  county,  being  the  manor,  lands,  and 

heiratlawy  gub- 

ject  to  such  le.    tenements  in  the  said  declaration  mentioned,  and  whieh 

sacies  ai  ^«  J^.       .  , 

might  leare  to  said  premises  were  all  purchased  at  one  time  by  the  said 
bran^n^the  ^-  Frostf  and  were  altogether  legally  conveyed  to  him 
t]S**r.V!took,  '^y  ^"*  conveyance^  by  his  will  on  the  6th  day  of  Aprils 
m^irt^'fw  ^^^^»  ^"^y  "*^  *"^  executed,  so  as  to  pass  freehcdd 
withanexe.  estates,  amougst  other  things  devised  as  follows;  that 
over  to  the  per.  is  to  say ;  ^  I  give  and  bequeath  to  my  well  beloved 

son*  who  on  the 

happening  of  son,  William  Frost,  of  the  parish  of  BrinkUy  and  ooun^ 
tempiated  by  of  Cambridge^  farmer,  and  his  heirs  for  ever,  all  my 
bwcm  t£?Ju^  houses  and  lands,  with  all  their  appurtenances  thereunto 
at  law  of  the  belonging;  also  I  give  to  my  well-beloved  wife,  Rebecca 
Frosty  the  sum  of  1002.,  yearly  and  every  year,  during 
her  natural  life,  to  be  paid  her  by  the  aforesaid  W.  Frost, 
half-yearly,  out  of  the  estate;  and  if  the  said  W.  Frost 
should  have  no  children,  child,  or  issue,  the  said  estate 
is,  on  the  decease  of  the  said  W.  Frost,  to  become  the 
property  of  the  heir  at  law,  subject  to  such  l^cies  as 
he  the  said  W.  Frost  may  leave  by  will  to  any  of  the 
younger  branches  of  the  family/'^   After  making  the  said 
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wUl,  to  wit,  on  the  25th  day  of  Aitgutif  1807»  the  Mid        1800. 
IT.  Frost,  the  testator,  died  so  seised  as  aforesaid,  of  the         ^ 
premises  in  the  will  mentioned,  being  also  the  premises       ^^^ 
in  the  declaration  m^itioned,  and  without  having  re* 
yoked  or  altered  his  will,  and  leaving  Bdncca,  his  wifi^ 
him  surviving,  and  leaving  issue  of  his  body,  lawfully  . 
begotten,  namely,  WiUiam  Froa,  the  devisee  named  in 
the  will,  his  only  son  and  heir  at  law,  and  BebeccOf  the 
wife  of  Robert  King,  in  the  said  declaration  mentioned,- 
and  no  other  issue.    Wi  Frost  the  youngs,  the  devisee  in 
the  will  mentioned,  had  been  in  the  possesmon  of  the 
estate  devised  to  him  by  his  &ther,  the  said  W.  Frosty 
the  testator,  a  certain  space  of  time^  to  wit,  for  seven 
years  before  his  fother's  decease,   and  became  seised 
thereof  on  the  death  of  his  said  father,  and  continued 
so  seised  thereof  until  and  at  the  time  of  his  death. 
After  the  death  of  the  said  W.  Frost  the  father,  the  said 
W.  Frost  the  younger,  still  continuing  seised  of  the  pre- 
mises aforesaid,  in  the  said  declaration  mentioned,  by- 
his  last  will  and  t^tameot,  duly  made,  so  as  to  pass 
freehold  estates,  on  the  10th  day  ciM^t  1810^  devised, 
amongst  other  things,  as  follows ;  that  is  to  say,  first, 
<<  I  do,  as  £Gtf  as  I  lawfully  or  equitably  may  or  can,  by 
virtue  and  in  pursuance  of  the  last  will  and  testament  of 
my  late  father  JV.  Frosty  of  the  parish  of  Wooddithen^ 
and  county  of  Cambridge^   farmer,   deceased,  bearing 
date  the  6th  day  of  April,  1805,  give^  devise,  and  be* 
qeath  the  following  legacies,  to  be  issuing  and  payable 
out  of  all  his  houses  and  lands,  with  all  their  appurte* 
nances  thereunto  belonging,  which,  in  and  by  his  said 
last  will  and  testament,  he  gave  and  bequeathed  to  me 
and  my  heirs  for  ever  $  and  wIkv  by  his  said  last  wiU, 
(ptve  to  his  well-beloved  wifei  Bebecca  Frosty  the  sum  of 
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1820.       100/.  of  good,  and  lawful  money,  yearly  and  every  year 
during  her  natural  life,  to  be  paid  her  by  me  half-yearly 

^^Mjr  out  of  the  estate;  and  if  I  should  have  no  children  or 
.  imuBf  the  said  estate  was,  on  my  decease,  to  become  the 
property  of  the  heir  at  law,  subject  to  such  legacies  as  I 
might  leave  by  will  to  any  of  the  younger  branches  of 
the  family;  that  is  to  say,  to  my  niece  RAecca  Frost 
Kingf  the  daughter  of  Robert  King  and  Rebecca  his  wife, 
my  sister,  the  sum  of  10002.  of  lawful  money  of  the 
United  Kingdom  of  Qreat  Britain  and  Ireland^  current 
in  England.  To  my  nephew  James  ISng^  the  son  of 
the  said  Robert  King  and  Rebecca  his  wife,  the  sum  of 
4000Z.  of  such  like  lawful  money  as  aforesaid.  To  my 
niece  Matilda  Kingj  the  daughter  of  the  sud  Robert 
King  and  Rebecca  his  wife,  the  sum  of  1000/.  of  such 
like  lawful  money  as  aforesaid ;  and  to  my  nephew  John 
Lyks  Kingj  the  son  of  the  said  Robert  King  and  Rebecca 
his,  wife,  the  sum  of  2000/.  of  such  like  lawful  money 
as  aforesaid.  Also,  I  give  and  devise  unto  my  wife  Cd- 
therinej  all  and  every  my  manors,  messuages,  lands, 
tenements,  and  hereditaments,  whatsoever  and  where- 
soever, with  their  and  every  of  their  rights,  members, 
and  appurtenances ;  to  hold  to  her  my  said  wife^  her 
heirs  and  assigns,  for  ever.'^  On  the  26th  day  of  Octo- 
ber^  1818,  the  said  William  Frosty  the  younger,  died, 
seised  of  the  premises  in  the  declaration  mentioned, 
without  having  revoked  or  altered  his  said  will,  leaving 
the  siud  Rebecca  King,  in  the  said  wUl  mentioned,  and 
in  the  said  .declaration  also  mentioned,  the  wife  oi  Robert 
Kings  ^  the  said  declaration  also  mentioned,  his  sister 
and  heir  at  law.  After  the  death  of  William  Frost 
the  younger,   and  before  the  time   of  the  trespass 

in 
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in  the  said  declaration  mentioned,  the  si^d  Catherine       1830. 
Frosif  widow  of  JViUiam  Frost  the  younger,  in  the  will        "^^ 
of  the  said  JfilUam  Frost  the  younger  mentioned,  and        t^ahut 
the  defendant  in  this  suit,  entered  upon  the  premises  men- ' 
tioned  both  in  the  will  of  William  Frosty  the  father,  and 
•also  in  that  of  William  Frost  the  younger,  and  continued 
in  the  possession  of  the  same.    Rebecca  King  had  lawful 
issue,  to  wit,  an  eldest  son  named  William  King,  and 
four  other  children,  all  of  whom  were  living  at  the  time 
of  the.  making  of  the  will  of  William  Frosty  the  first 
testator,  and  who  are  also  now  living.     William  Frost 
the  younger  was,  at  the  time  of  making  his  will,  seised 
in  fee  of  other  estates  besides  those  devised  to  him  by 
his  father,  but  of  no  other  manor  than  the  manor  of 
BrinJcley.    The  special  verdict  then  proceeded  in  the 
usual  way  to  state  the  lease,  entry,  and  ouster  by  the 
defendant. 

Stigdeth  for  the  lessors  of  the  plaintiff,  made  two 
points,  first,  that  the  estate  which  W.  Frost  the  younger 
took  under  his  father's  will  was  an  estate  in  fee,  with  an 
executory  devise  over,  in  case  of  his  death  without 
issue^  to'  the  person  who  should  then  be  the  collateral 
heir  of  the  family.  In  that  case  the  estate,  in  the  event 
which  has  happened,  has  descended  on  Mrs.  King^  his 
sister.  The  words  of  the  will  are,  "  I  ,give  to  my  son' 
W.  F.  and  his  heirs  for  ever,  all  my  houses  and  lands, 
&c.  Also,  I  give  to  my  wife  100/.  a-year,  to  be  paid 
by  W.  F.  half-yearly  out  of  the  estate ;  and  if  the  said 
W.  F.  should  have  no  children,  child,  oif  issuer  the  Said 
estate  is,  on  the  decease  of  the  said  W.  F»f  to  become  the 
property  of  the  heir  at  law,  subject  to  such  legacies 
as  he  the  said  JF.  F.  may  leave  by  will  to  any  of  the 
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18S0«       yaimger  branches  of  the  fiunily."    Here  the  estate  vaa 
■""•"^       to  go  over  on  the  decease  of  JF.JR,  and  sutgect  to 

Dob 

agmut  l^gad^  to  be  devised  by  him.  It  is  clear,  therefore^  that 
this  does  not  point  to  an  indefinite  fiulure  of  issae^  but 
only  to  a  fiulure  of  issue  at  the  time  c^  fV.  jP.'s  deceaseii 
Jfi  that  case  the  executory  devise  over  is  good ;  Porter 
y.  BradUjf  (a),  Boe  v.  Jeffhy.  (6)  Nor  can  the  word 
^*  issue,"  which  is  here  introduced,  make  a  difference ; 
fi>r  in  Doe  v.  Webber  (c)  the  words  ^*  child  or  children" 
were  construed  as  synonymous  with  <*  issue."  The  in- 
troduction of  that  word,  therefore,  will  not  alter  the 
case  here.  Then,  who  was  intended  to  take  under  the 
executory  devise?  The  devise  is,  that  the  estate  is  to 
become  the  properly  of  the  heir  at  law,  subject  to  such 
legacies  as  ^  JFl  may  leave  to  the  younger  children  of 
the  family.  It  is.  dear  that  W.  F.  could  not  be  himsdf 
meant;  for  that  supposition  would  make  the  devise 
oyer  altogether  nugatory,  and  the  power  of  devising 
legacies  would  have  been  also  unnecessary.  If  that 
supposition  be  excluded,  then  the  only  other  person 
who  can  be  intended  must  be  the  person  who  should  be 
heir  at  law  at  the  time  of  the  death  of  W.  F.  That 
person  was  the  sister  of  W.  F.y  who  is  one  of  the  lessors 
of  the  plaintiff  But,  secondly,  supposing  the  true  con- 
struction of  the  father's  will  to  be^  that  the  son  took  an 
^tate  tail,  with  the  reversion  in  fee  to  himself  after- 
wards, still  the  estate,  not  haviug  been  disposed  of  by 
his  will,  descends  upon  his  sister  as  the  heir  ac  law.  It 
will  be  contended  on  the  other  side,  that  it  passed  to 
his  widow  under  the  general  words  of  the  devise  to  her. 

(a)  8  r*X.  14&  (I)  7  r.iS.  5Sd.         (c)  1  ^.4^^.  790. 

But 


Bat  it  ntqr  dearly  be  flhewn^  that  ft  Wtt4  fiot  hb  intdla       IS20. 
timi  to  pasi  them  under  these  words;  for  he  beging  bjr      '*r~ 
advtrtiiig  to  the  t)i'operty  he  took  under  his  &thef^a  iMSt,       ^akm 
and  ha  call*  that  property  «  AAr  laAds,"  ftc    He  then, 
after  r#akn%  fait  &tfaer^g  will,  by  which  the  estate  Wef 6 
to  go  ID  tki  hdr  at  law  al  hit  (the 'son's)  d^ee^  tte« 
oates  the  power  gi?en  to  him  of  deidsing,  by  giving; 
Iqpwics  to  the  foof  younger  children  of  his  si^en    It 
is  clemry  therefore^  as  fitf  as  language  can  speak,  that 
he  supposed  the  estate  was  to  go  over  on  his  deatih  to 
his  sister,  by  which  means  the  eldest  scm,  whom  hd 
omits  altogether  as  a  l^atee,  would  be  pcovided  for. 
Then  it  is  that  he  derises  afterwards  to  his  wife  in  ih^se 
words :  ^*  All  my  manors,  messuages,''  &c*    He.meant^ 
therefore^  clearly,  only  to  leave  to  her  the  property  of 
which  he  died  seised,  indqptedently  of  that  derived 
under  his  father's  wiU|  atid,  as  to  that  he  died  intestate, 
supposing  him  to  have  had  the  right  of  dispontion  <»f  it. 
It  is  found  indeed  as  a  &ct^  that  he  had  no  manor,  ex* 
cept  the  one  under  his  fisither^s  will.   That  shews  that  the 
word  <<  manors'*  in  the  devise  to  his  wife  could  only  be 
used  as  a  general  e:itpressioD#    And  in  Boe  v.  Beade  (a) 
it  was  hdd,  that  under  general  words  of  devise  an 
estate  did  not  pass,  where  it  appeared  from  the  other 
parts  of  the  will  that  the  testator  oould  have  had  no  inten- 
tion of  including  it    And  iZof,  dent.  Jatnesj  v.  AoU  (&), 
GoadiiOe  v.  JUBles  {c\  SmUh  v.  Saunders  (J),  AmeOurg 
V.  Browttj  cited  in  2  Bloc,  739.,  and  Doe  v.  Under^ 
daamf  C»  P.  15  G.  2.,  cited  in  S  Blac^  787.,  are  autho- 
rities to  shew  that  the  Court  will  exclude  from  the  ge« 

(a)  S  r.  A.  lis.  (ft)  4  7.  it  905. 

{e)  $  SMit,  494.  ((f)  2  JTodfr.  79^.     C^.  4fl0. 
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1820.  neral  words  of  the  residuary  dause  of  a  will  sudi  estates 
as  it  appears  not  to  have  been  the  testator's  intention 

^inti  to  devise.  IJibottCJ.  Does  the  will  go  further  than 
to  sheW)  that  the  son  supposed  that  he  might  not  have 
the  power  of  disposing  of  the  estate  derived  under  his 
fsither's  will.  Is  there  anything  to  shew  that  he  did 
not  intend  to  devise  all  that  he  had  the  power  of  de- 
vising to  his  wife?  Hclrcyd  J.  He  has  not  so  fiur'  con- 
firmed ;his  father's  will  as  to  give  the  estates  under  it  to 
his  own  heir  at  law.  Bajfl^  J.  Goodright  v.  Dcm^ 
shire  (a)  is  an  authority  to  shew  that  property  which 
was  not  in  the  contemplation  of  the  testator  wiU,  ne- 
vertheless, pass  under  the  general  words  of  the  residuary 
devise.] 

Shadweli^  contra.  WtUiaHn  FroOf  under  his  father's 
will,  took  an  estate  tail,  with  the  reversion  in  fee^ 
either  under  the  will,  or,  if  undisposed  of  by  the  will, 
then  it  descended  on  him  as  hen:  at  law.  Where  a 
testator  indicates  an  intention  that  the  devise  over  is 
not  to  take  effect,  so  long  as  there  is  any  issue  of 
the  first  devisee^  it  has  been  held  always,  that  such 
devisee  takes  an  estate  tail.  Brice  v.  Smith  (6),  Dansey 
V.  Griffiths  {c\  Wood  r.  Baron,  {d)  The  case  of  JFyld 
V.  I^emis  (e)  is  a  strong  authority.  There  the  devise  was 
to  the  wife,  and  if  she  should'  have  no  son  or  daughter 
by  the  testator,  and  for  want  of  such  issue,  then  the 
premises  .to  return  to  the  testator's  brother  J»  JV.^  if  he 
shall  be  then  living,  and  his  heirs  for  ever,  he  paying  to 
his  two  brothers,  An  and  B.  160L  within  one  year  after 

(a)  s  Sot.  j>  Pu/.  «oa  (d)  mua,  i. 

(c)  ^M.4:S.  61.  ((f)  1  £(Ut,  239* 

(e)  \jUk,^9. 

the 
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the  decease  of  the  testfttof^s  y^.  And  there  the  Lord  18S0. 
Chancdkr  held,  that  the  wife  took  an  estate  tail.  Yet, 
in  that  casci  the  deviee  over  was  to  a  persona  designate, 
and  he  was  to  pay  a  definite  sum  of  money  within  a  de- 
finite time  after  the  death  of  the  first  dedsee.  Here 
the  devise  over  is  to  the  heir  at  law.  «Now  snch  a  de- 
vise onght  to  be  miambigiions,  or  otherwise  the  heir  at 
law  of  the  testator  will,  according  to  the  rule  of  law, 
take  the  reversion  in  fee.  The  rule  of  law  is,  that  estates 
should  be  held  to  vest,  if  possible.  Purefiy  v.  Miners  (a), 
Doe^  dem.  Lord  Chdmondeley^  v.  Maxey  (d).  The  true  con- 
struction here  is,  that  the  estate  shoidd,  upon  the  deter- 
mination of  the  estate  tail,  go  to  the  heir  at  law  of  the 
testator,  at  the  time  of  his  death.  Such  a  construction 
was  given  in  the  cases  of  Doe  y*Lafa>son{c)  and  H(^ 
laaxttf  V.  HoBenxhf.  {d)  Much  reliance  is  phused  on  the 
clause  relative  to  the  power  of  giving  legacies.  It  does 
not  appear  that  the  testator  was  not,  at  the  time  of 
making  his  will,  inops  cons^ii.  If  so,  he  might  not  be 
aware  that,  by  this  devise,  he  had  previously  given  the 
£ee  to  his  son,  and  so  made  the  power  of  devising  lega- 
cies unnecessary ;  or  perhaps  he  might  have  intended  to 
give  him  a  power  over  the  reversion',  independently  of 
any  estate  in  it,  or  the  power  of  leaving  legacies  might 
be  intended  to  operate  on  the  estate  tail,  as  well  as  on 
the  reversion  in  fee.  It  is  to  be  observed,  that  these 
legacies  to  be  given,  were  to  persons  not  then  in  esse, 
and  no  time  of  payment  is  specifically  mentioned.  The 
case,  therefore,  of  Wyld  v.  Leads  is  much  stronger  than 
the  present.    If  there  be  any  doubt  on  the  face  of  the 

(a)  S  Saund,  38a  {h)  12  J5^,  58D. 

(<;)  3  Easti  278.  (<f)  5  Va.jun,  799. 
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cond  pwi^  Sb^ppard^$  Tau^itant^  tiL  Grantf  p.  f  46.  and 
-Picij^miv  ^t  Lord  Stcmford  [fk\  ard  aotbmties  in  pmnt 
AU  that  g^o  be  oontendod  for  l^y  the  other  tide  is»  that 
^,  JP.,  the  soQf  mii^t  st^spose  he  hed  no  power  to  de^ 
yiie  thp  e&tetes;  bat  it  ia  <^ai^  thet  by  the  gwerd 
word9  of  the  willa  he  meent  to  deviie  all  the  lmda»  lte« 
of  wluoh  he  had  the  dispositiap. 

^deni  ia  replyi  was  etopped  by  the  Coerb 

AwoTT  C»  J.  It  appem  to  moi  in  thiv  ea«ei  to 
bii?e  beea  the  plaip  intention  pf  the  teitf^or,  thati  at 
the  period  of  the  deceme  of  bis  son,  WUliam  Prottf  it 
should  be  ascertained,  whether  the  estates  devised  io 
him  by  the  vil],  should  then  vest  in  him  in  fee  abso^* 
Itttelyy  or  pa$8  over  to  some  other  persont  sulgeet  Iq 
such  legacies  as  the  son  <night|  by  bis  wiil^  devise  to  any 
pf  the  younger  branches  of  the  family*  Now»  at  the 
time  when  the  testator  made  his  will|  it  appears,  that 
besides  his  son»  WHUam  Frosty  he  had  a  married  daoghteri 
J^beoca  ISng^  who  had  five  children.  It  is  dear,  there- 
fore^ that  her  younger  children  would  be  ^^  the  younger 
branches  of  the  family/'  mentioned  by  the  testator  in  his 
will.  I  think,  therefore,  that  the  plain  intention  of  the 
testator  was^  that  at  the  time  of  WUliam  Frosfs  death, 
without  children,  the  estate  should  go  over  to  the  per-^ 
son  who  should  then  be  the  heir  at  law,  with  a  power, 
however,  to  WUliam  Frosty  in  that  event,  to  leave  legacies 
to  the  younger  children  of  his  sister,  JLebecca  King^  The 

(a)  3  re$,juT%.  332.  and  499. 

lessors 
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lew)rs  of  tbe  plainiifi^  are^  therefore^  oitiilad  to  l^       188a 
oover. 


Bayjlet  J.  I  am  of  the  same  c^inioti.  If  the  Court 
see  by  the  whole  frame  of  the  willi  that  the  estate  is  to 
eoDtmue  in  the  first  derisee^  so  long  as  he  has  any  lineal 
descendants,  it  will  fiillow,  that  the  gift  to  him  ia  of  an 
estate  taU.  But  if  the  will  gives  it  to  him  in  fee^  there 
may  be  then  an  eicecutory  devise  over,  on  the  happening 
of  a  particular  event.  Here  the  will  gave  the  estates  to 
William  Frosty  and  his  heirs  for  ever,  and  if  he  had  no 
children^  child,  or  issne^  the  estate  was,  on  his  decease^ 
to  become  the  property  jof  the  heir  at  law.  It  does  no( 
seem  to  me,  that  this  contemplates  a  devise  over  on  aa 
indefinite  fiulure  of  issue,  but  only  on  the  fiulure  of  issue 
at  the  time  of  WSUam  Frosts  death.  And  the  snbs^ 
quent  part  of  the  dause  confirms  me  in  this  opiniony  fi>r, 
if  the  will  had  given  an  estate  tail,  with  the  reversiim  in 
fee^  to  William  Rroslj  it  would  have  been  wholly  unne*; 
oessary  to  have  given  to  him  the  specific  power  of 
(barging  the  estate  with  legacies.  Then  who  is  the  heir 
at  law  in  favour  of  whom  the  eacecutory  devise  is  to  take 
effect.  The  circumstances  of  the  family  were  those.  The 
testator,  besides  his  8o%  WilliamFrosty  had  adaughter^ 
Rebecca  King^  who  had  five  children.  It  seems  to  me^ 
therefore,  that  by  these  words  in  his  wiU^  he  meant  to 
give  the  estate,  in  case  William  Frosl  died  without  leav- 
ing issne  at  the  time  of  his  death,  to  Rebecca  King^  if  she 
should  survive  her  brother,  or,  if  not^  then  to  her  eldest' 
son;  but  with  power,  in  either  event,  to  William  Hvs^: 
to  leave  l^acies  out  of  the  estate  to  the  younger  children 
of  his  sister.  This  construction,  as  it  seems  to  me^  will 
give  complete  effect  to  the  testetor's  will,  and  the  words 
P  0  ♦  sub* 
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ISae.      sulgect  to  such  legacies,  Scc^  may  properly  be  read,  as  if 


Dos 


in  a  parenthesis.  I  think,  therefore,  that  William  Frosty 
agamti  Under  the  vrilL  took  an  estate  in  fee,  with  an  executory 
devise  oyer  (in  the  event  of  his  dying,  leaving  no  issue 
living  at  his  death)  to  such  person  as  should,  in  that 
event,  be  the  heir  at  law  6f  the  testator.  The  plaintiff 
is,  therefore,  entitled  to  our  judgment 

.  HotEOTD  J.  By  the  first  part  of  the  will,  the  tes- 
tator appears  to  have  giv^i  an  estate  in  fee  to  VPiUiam 
Frostj  his  son,  but  he  then  adds,  that  if  he  should  have 
no  children,  chikl,  or  issue,  the  estate  should,  on  his  de- 
cease^ beccMue  the  property  of  the  heir  at  law,  subject  to 
such  legacies  as  he,  Williatn  Frosty  might  leave  to  any  of 
the  younger  branches  of  the  family.  •  Now  it  is  clear, 
that  if  it  appeared,  by  the  subsequent  limitation,  that  the 
estate  was  to  go  over  upon  an  indefinite  fiulure  of.  issue, 
the  previous  estate  in  fee  given,  would  be  converted  into 
an  estate  tail.  But  I  think,  in  the  present  case^  that  the 
estate  was  not  to  go  over  upon  an  indefinite  &ilure  of 
issue;  for  the  contingency  is,  that  the  estate  is,  iiWUr- 
liam  Frost  had  no  dbildren,  child^  or  iesue,  at  his  decease^ 
to  go  over  to  the  heir  at  law.  The  will,  therefore,  con- 
templates a  fidlure  of  issue  at  the  decease  of  William 
Frosty  and  the  estate  in  fee  is  not  converted,  by  the  sub- 
sequent limitation,  into  an  estate  tail.  I  agree,  also^ 
that  by  the  expression  ^^  the  heir  at  law,"  is  meant,  the 
person  who^  at  the  time  of  the  decease  of  WiUiam  Frost 
without  issue,  should  then  be  the  heir  at  Iaw  of  the 
testator. 

Best  J.  concurred. 

Judgment  for  the  Plaintiff, 
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Jervis  and  Another  against  Tayleur. 

BY  indentures  of  lease  and  re-lease  dated  the  8th  and  A  jofait  com- 
miftflu  of 

9th  NaoembeTj  the  re-Iease  made  between  S.  DavieSf  bukrupccy 
Esq.  and  Elizabeth  his  wife,   of  the  first  part,  Peier  ag]^^ 
Davies    (eldest    son   and   heir  apparent  of  the    said  ^^TSlZ^ 
S.  Davies,  by  the  said  Elizabeth,  his  wife)  of  the  second  ^J?^  ^^^ 
part,  L.  Norcop,  of  the  third  part,  and  George  Parker  and  ???V'^3[^* 
JR.  SiUitoe,  of  the  fourth  part:  for  the  considerations  in  ^^i  <ook  u 

^  -'-'n  for  life  In 


the  said  re-lease  the  said  S.  Davies  duly  conveyed  unto  the  praniiet, 

mwiA  4  biie  foe 

the  said  6.  Parker  and  22.  SiUitoey  and  their  heirs,  a  in  i 
certain  estate  therein  mentioned,  situate  at  Almington, 
in  the  county  of  Stafford,  with  the  appurtenances,  to 
hold  the  same  unto  the  said  G*  Parker  and  JR.  SOUtoe, 
their  heirs  and  assigns,  to  the  use  of  the  said  S.  Davies, 
and  his  assigns,  for  life,  without  impeachment  of  waste ; 
and  after  his  decease  to  the  use,  intent,  and  purpose  that 
the  said  Elizabeth  Davies  and  her  assigns  should,  in  case 
she  survived  the  said  S.  Davies,  receive  and  enjoy  by  and 
out  of  the  said  hereditamoits  thereinbefore  conveyed, 
(as  a  fund  additional  to  a  certain  estate  already  charged 
with  a  like  annuity  in  her  favour  during  her  natural 
life,)  the  annual  sum  or  rent  charge  of  SOOL;  with 
powers  of  entry  and  distress,  and  perception  of  the 
rents  and  profits,  for  the  better  securing  the  due  and 
regular  payment  of  the  annuity,  and  subject  thereto 
to  the  use  of  the  said  Lawrence  Norcop,  his  executors, 
administrators,  and  assigns,  for  the  term  of  500  years 
thence  next  ensuing,  upon  the  trusts  therein  mentioned ; 
remainder  to  the  use  of  said  P.  Davies,  and  the  heirs 
male  of  his  body  lawfully  issuing ;  remainder  to  use  of 
C«  Dundas^  the  only  other  son  of  the  said  S.  Davies,  and 

the 
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1820.        ^^  ^^^^  ^^^  ^^  ^  "^y  lawfully  issuing ;  remainder 

^       to  the  use  of  the  said  S.  Davies,  his  heirs  and  assigns, 

t^^       for  ever.    A  commission  under  the  great  seal  of  the 
12th  January^  1 809|  wem  awarded  and  issued  against  Che 
said  &  Davies  and  P.  Davia,  directed  to  certain  com- 
missioners therein  named;  and  the  major  part  of  the 
commissioners  duly  found  that  the  said  5.  Davies  and 
p.  Davies  did  become  bankrupts^  within  the  meaning 
of  the  several  statutes  then  in  force  concerning  bank*- 
ruptSi  and  Sir  Matthem  Bloxam^  Henry  %,  Jerois^  and 
George  Darnnfoxtrd^  were  duly  chosen  assignees  of  the 
estate  and  efiects  of  the  bankrupts.     By  bargain  and 
sale  of  the  14th  <^  February^  1809  (enrolled  in  his 
Majesty's  High  Court  of  Chancery,  the  6th  3%,  1809), 
and  made  between  the  commissioners  of  the  one  party 
and  the  assignees  of  the  other  part,  the  said  commissioik- 
ers  did  grant,  bargam,  &c.  unto  the  said  assignees,  their 
heirs  and  assigns,  all  the  said  bankrupt's  messuages, 
lands,  tenements,  and  hereditaments,  whereof  or  wherein 
and  whereto  they,  the  said  Samuel  Davies  and  Peter 
DavieSf  or  either  of  them,  at  the  time  they  became, 
bankrupts,  bad  any  estate^  right,  title,  interest,  posses* 
sion,  remainder,  reversion,  expectancy,  or  otherwise^ 
and  the  ,  reversion  and  reversions,  remainder  and  re* 
mainders,  yearly  and  other  rents,  issues  and  profits, 
thereof;  to  hold  the  same  unto  and  to  the  use  of  the 
said  assignees,  their  heirs  and  assigns,  for  ever;  or,, 
according  to  the  said  S.  Daviei  and  P.  Davies^  right, 
and  interest  therein  respectively,  subject  to  such  mort- 
gages and  other  charges  and  incumbrances  which  the 
same  premises  were  subject  to ;  in  trust  nevertheless,  for. 
all  the  creditors  of  the  said  5.  Davies  and  P.  Davies  who. 
bad  already  sought,  or  should  thereafter  come  in  and  seek 

relief, 
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vdici^  by  virtue  oS  the  agtd  coinroiiiioP»  agaiort  the  0f4d  lesa 
&  i>nv^  and  P.  Daoln  §  and  as  to  tba  overpliii  of  anyt 
aftar  payment  and  patiafiiction  of  all  such  debta,  and  the 
QOita  of  suing  forth  and  iHwecuting  the  said  commissioni 
in  trust  for  the  said  &  Davie$  and  P.  Davi^  their  heirs 
and  assigns.  The  settled  estate  ha*  been  sold  by  the 
assignees  of  the  bankniptsi  and  they  have  filed  a  bill 
against  the  purchaser  for  a  speeifio  performaocaof  th4 
contract  for  sale;  and  upop  the  bearing  of  the  causey 
the  Lord  Chancellor  directed  this  case  to  be  sent  to  the 
Court  of  King's  Benchi  for  the  opinion  of  the  Judges 
of  that  Court)  and  that  the  question  should  be»  what 
estate  and  interest  the  said  Sir  M*  Bloxanh  Hi  J.  J^rw, 
and  G.  Donmmard^  took  in  the  estate  settled  by  th^ 
indentures  of  the  8th  and  9th  Noomber^  1803,  by  force 
of  the  bankruptcy  of  5.  Daws  and  P.  Dames^  and  the 
indenture  of  bargain  and  sale  of  the  1 4ith  Febnw^  1 809* 
The  cause  was  argued  at  the  sittings  at  ScQeanU  Irm^ 
before  last  Miciaelma^  term,  by 

Sugdenj  for  the  plaintiff.  The  question  in  this  case 
is,  whether  a  bargain  and  sale  under  a  joint  commission 
of  bankruptcy,  against  the  tenant  for  life  and  tenant  in 
tail,  bars  the  remainders  over,  or  only  conveys  an  estate 
for  life  with  a  base  fee?  It  is  dear,  that  by  joining  in 
a  recovery  the  tenant  for  life  and  the  t^ant  in  tail 
might  have  barred  the  remainders;  and  by  the  21  J.  1, 
c»  19.  s.  12.  it  is  enacted,  ^^  That  the  commissioners 
shall  have  power  to  grant  and  convey,  &c  any  lands, 
&c.  whereof  any  bankrupt  is  or  shall  be  in  any  ways 
seised  of  any  estate,  in  tail,  in  possession,  reversion,  or 
remainder,  and  whereof  no  reversion  or  remainder  is  or 
shall  be  in  the  king's  majesty,  bis  heirs  and  successors,. 

of 


Tatuux«' 


960  CASES  IN  EASTER  TERM 

J820.       of  the  gift  or  pFOvision  of  his  Majesty,  to  anypenon,  ht 
'"'"""        the  relief  and  benefit  of  the  creditors  of  all  such  bank- 

Jkbvii 

agabitt  mpts;  and  that  all  such  grants,  &c.  shall  be  good 
against  the  said  bankrupts,  and  against  the  issues  of  the 
body  of  such  bankrupts,  and  against  all  persons  claim- 
ing any  estate,  right,  title,  or  interest,  by,  from,  or 
under  the  said  bankrupts,  after  such  time  as  such  person 
shall  become  bankrupt,  and  against  all  perscms  what- 
soever whom  the  said  bankrupt,  by  common  recovery  or 
other  means^  might  cut  off  or  debar  from  any  remainder^ 
reversion^  &a''  This  statute  was  passed  for  the  purpose 
of  extending  the  provisions  of  former  statutes  in  fistvour 
of  the  creditors;  and  the  preamble  expressly  enacts, 
that  it  shall  be  construed  largely  and  liberally  for  the 
relief  of  creditors.  The  object  was  to  enable  the  com-* 
missioners  to  do,  with  respect  to  real  property,  whatever 
the  bankrupt  himself  could  have  done ;  and  here  the 
two  bankrupts  might,  by  joining  in  a  common  recovery, 
have  barred  the  remainder ;  and  if  so,  the  remainder  in 
this  case  is  barred  by  the  operation  of  the  statute. 

Prestofif  contra.  The  several  bankrupt  acts  are  to 
be  considered  as  parts  of  the  same  system :  they  operate 
against  the  bankrupt's  property,  either  by  way  of  for- 
feiture or  alienation.  It  is  the  act  of  bankruptcy  which 
operates  as  the  alienation  of  the  estate ;  for  the  bargain 
and  sale  is  the  mere  execution  of  an  authority  by  the 
commissioners.  [Bayley  J.  The  estate  remains  in  the 
bankrupt  till  the  commissioners  execute  the  assignment] 
The  Court  must  look  to  the  nature  of  the  act  which  the 
bankrupt  has  done:  he  is  considered,  in  point  of  law,  as 
having  committed  a  crime;  and  is,  in  many  instances, 
subjected  to  a  prosecution  for  felony,  from  circumstances 

arising 
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arismg  out  of  his  bankruptcy.      The  statute  of  34  &        1820. 
35  H,  8.  c.  4.  did  not  enable  bankrupts  tenants  in  tail 
to  bar  even  their  own  issue;   and  under  the  statute 
17  Miz.  c.  7.  the  interest  of  the  bankrupt  alone  could 
pass.      Then  came  the  statute  21  Jac,  1.  c.  19.  s.  12. 
which  enabled  the  commissioners  to  convey  all  lands 
whereof  the  bankrupt  is,  or  shall  be,  in  any  way  sdsed 
of  any  \  estate,    in  tail,    in    possession,   reversion,    or 
remainder,  and  whereof  no  reversion  or  remainder  shall 
be  in  the  king's  majesty,  his  heirs  or  successors,  to  any 
person  or  persons,  for  the  relief  and  benefit  of  the 
creditors  of  all  such  bankrupts ;  and  it  enacts,  that  all 
and  every  such  conveyances,   &c.  shall  be  good  against 
the  bankrupts,   and  against  the  issues  of  the  bodies  of 
such  bankrupts,  and  against  all  persons  claiming  any 
estate^  &c.  by,  from,  or  under  the  bankrupts,  after  such 
time  as  such  person  shall  become  bankrupt,  and  against 
all  persons  whatsoever  whom  the  bankrupt,  by  common 
recovery  or  other  'ways  and  meansy  might  cut  off  or  debar 
firom  any  remainder^  reversion,  &c«  &c.     Then,  by  con- 
struction, there  is  an  exception  in  favour  of  the  crown, 
since  the'  remainder  or  reversion  in  the  king  could  not 
be  barred.    The  object  of  the  legislature  was  to  do  no 
more  by  means  of  an  act  of  bankruptcy  than  could  be 
done  by  a  common  recovery.     The  word  "  bankrupts" 
is  to  be  taken  distributively,  and  <^  reddendo  singula 
singulis"  is  applicable  to  the    extent  of  interest  and 
power  of  alienation  of  each  individual  being  bankrupt. 
Hiere  might  have  been  several  commissions  against  the 
&ther  and  son,  or,  as  the  fact  is,  a  joint  commission 
against  both.     Now,  the  statute  does  not  contain  any 
express  legislative  direction,  as  to  two  persons  being 
partners  and  j3ecoming  bankrupts.    A  tenant  in  tair  in 

remain** 
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1880.  reixl^nder  tnay  bar  his  issue  by  finc^  bat  he  catitKH  Alien 
so  as  to  bar  the  remainder  or  reversion  expectant  on  his 
estate*  If  there  had  l>een  a  separate  commission  against 
the  tenant  for  life^  and  anoth^  commission  against  the 
tetont  in  tail,  the  assignees  of  the  former  wolild  have 
had  a  life  estate,  and  the  assignees  of  the  latter  would 
have  had  a  base  fee ;  and  if  that  be  so,  the  eircnm'* 
stance  of  the  tenant  for  life  and  the  tenant  in  tail  being 
in  partnership,  cannot  give  to  the  act  of  bankruptcy 
of  the  tenant  in  tail  a  greater  effin^t  than  if  they  were 
separate  traders.  Supposing  them  to  be  in  partnership, 
the  act  of  the  creditor  in  taking  out  a  separate  instead 
of  a  joint  commission,  or  the  act  of  the  commissioners 
in  making  one  bargain  and  sale  of  the  property  of  both 
the  traders,  faistead  of  a  bargain  and  sale  of  the  pro« 
perty  of  each  trader  distinctly,  cannot  vary  the  eflfecC 
of  the  act  of  bankruptcy*  A  separate  commission 
against  the  tenant  in  tail  would  not  operate  as  att 
alienation  of  the  fee  simple.  Two  persons  cannot  com- 
mit one  joint  crime^  or  one  joint  act  of  bankruptcy :  the 
act  and  the  crime  of  each  is  distinct,  so  must  there* 
fore  be  the  alienation.  The  tetiant  for  life  and  remain^ 
der  man  in  tail  must  concur  in  the  act  of  alienation,  by 
way  of  common  recovery,  to  pass  a  fee  simple^  and  coa« 
sequently  to  bar  the  remainder  and  the  reversion.  This 
is  not  a  joint  alienation  of  two  bankrupts^  but  operates 
as  two  separate  conveyances:  the  acts  of  each  are 
separate,  and  the  assets  of  each  ore  separate*  {Abbott  C«  J. 
Suppose  the  tenant  for  life  should  convey  his  estate 
to  the  tenant  in  tail.]  Then  the  estate  for  life  merges 
in  the  estate  tail,  or  the  base  fee  derived  from  the  estate 
tail;  but  till  the  merger  has  taken  place  (and  in  this 
instance  it  had  not  taken  place  prior  to  the  baigain  and 
sal^  or  the  bankruptcy,)  there  was  not  any  right  or  power 

in 
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in  the  tenant  in  tail  alone  to  alien  the  fee  sinple*  If  there       1890* 
were  a  common  recovery  making  the  fitther  tenant  and 
the  son  vouchee,  then  the  title  to  the  fee  simple  woold        ageinii 
have  been  perfect :  in  that  case^  there  would  hane  been 
the  concurrence  of  all  the  persons  capable  of  conveying. 
Suppose  j£,  the  &ther,  tenant  for  life^  B^  the  son,  tenant 
in  tail,  and  A.^  tenant  in  fee  expectant,  and  a  joint 
commission  of  bankruptcy   issues    against   both,    the 
reversion  in  fee  expectant  would  not  be  assets  at  law, 
although  it  would  be  transferable  and  devisable;  but 
supposing  in  the  interval,  the  tenant  in  tail  were  to  die. 
without  issuer  whose  assignees  would  be  ^ititled  to  the 
estate?    It  would  be  assets  of  the  father,  by  reason  of 
the  fee^  and  not  those  of  the  son*     If  the  value  of  the 
life  estate  belongs  to  the  father's  creditors,  the  value  of/ 
the  estate  tail  belongs  to  the  son's  creditors,  and  his  se« 
parate  creditors  would  be  preferred,  even  under  a  joint- 
commission,   to  the  partnership  creditors.    The  effisct. 
of  the  argument  on  the  other  side  would  be  to  give  to  the. 
son's  creditors  an  estate  in  fee.    For  the  creditors  of  the  > 
father  could  be  entitled  to  his  life  estate  only.    But  why, 
in  the  case  of  a  partnership,  is  an  act  of  bankruptqr  by. 
a  son,  being  tenant  in  tail  and  a  partner  with  his  &ther, 
to  give  to  the  son's  separate  creditors  a  larger  estate  or 
benefit  than  they  would  have  taken  if  he  had  not  been  a. 
partner,  or  had  been  a  partner  with  any  other  person . 
than  his  father,  the  tenant  for  life?   The  stat.  21  Jac.  1. 
c.  19.  only  enables  the  assignees  to  do  what  the  bank*  ^ 
rupts   individually  could  do  by  conveyance,    fine,    or. 
recovery.    In  the  case  of  a  power  of  i^pointment  by 
tenant  in  tail^  the  commissioners  cannot  execute  that 
power.     Suppose  an  estate  to  ^  for  lif%  and  to  JS.  in . 
tail,  with  power  to  alienate  when  in  possession,   his 
bankruptcy   wbeu  tenant  in  remainder  would   not; 
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1820.       operate  as  an  alisDation.     The  attainder  of  tenant  in 
,  tail  in  remainder  bars   his  issue ;    but  the  reversion 

JSBTIS 

^a^BMtf  remains  unafFected.  Now,  would  the  attainder  of  a 
&ther  tenant  for  life,  and  of  his  son  tenant  in  tail, 
bar  either  the  remainder  or  the  reversion  ?  Un- 
doubtedly it  would  not,  but  only  forfeit  the  respective 
estates  of  the  father  and  the  son.  [Barley  3.  The 
statutes  of  forfeiture  are  construed  strictly ;  but  the 
statutes  of  bankruptcy  liberally.]  The  general  prin- 
ciples of  law  are  the  best  guides  to  follow  ;  and, 
adopting  them,  the  assignees  take  only  an  estate  for 
life,  with  a  base  fee,  by  virtue  of  the  estate  tail  of  the 
son ;  and  this  is  all  the  legislature  intended  the  creditors 
should  have.  Bankruptcy  was  not  intended  to  enlarge 
the  power  of  tenant  in  tail.  The  instance  of  a  bank- 
ruptcy by  a  father  tenant  for  life,  with  remainder  to  his 
son  in  tail,  and  a  partnership  between  them,  and  a  joint 
commission  against  them,  was  never  contemplated  by 
the  legislature.  The  acts  and  power  of  each  respective 
owner  becoming  bankrupt,  were  alone  the  object  of 
parliament  in  giving  to  creditors  the  benefit  of  the 
ownership  of  the  estates  tail  of  bankrupts. 

Sugdetij  in  reply.  The  effect  of  the  act  of  bank- 
ruptcy is  to  transfer,  by  the  operation  of  this  statute, 
every  thing  which  the  bankrupt  was  capable  of  trans- 
ferring ,by  proper  legal  conveyance.  The  effect  of  the 
argument  on  the  other  side  is,  to  invest  as  small  an 
estate  as  possible  in  the  assignees.  The  object  of  the 
l^islature^  on  the  other  hand,  was  to  give  to  the  cre- 
ditors the  largest  possible  estate  which  the  bankrupts 
could  convey,  without  prejudicing  the  rights  of  others : 
here,  without  injuring  others,  they  might  both  have 
suffered  a  recovery,  and  conveyed  the  fee-simple.    The 

argu- 
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argument  on  the  other  side  proceeds  upon  extreme  \effd        1820. 
niceties ;  for  it  is  admitted,  that  if  the  tenant  in  tail        , 

jKETfS 

had  conveyed  to  the  tenant  for  life,  and  he  had  after-  ,^f^'*_ 
wards  become  bankrupt,  the  remainder-man  would  have 
been  barred;  and,  if  so,  inasmuch  as  by  the  operation 
of  this  statute  the  estates  for  life  and  in  tail  had  become 
united  in  the  same  persons,  the  one  is  merged  in  the 
other,  and  the  assignees  have  acquired  the  same  power 
over  it  which  the  tenant  in  tail,  by  a  conveyance  before 
the  bankruptcy,  would  have  acquired. 

Abbott  C.  J.  If  the  son  alone  had  been  a  bankrupt, 
the  commissioners,  by  the  deed  of  bargain  and  sale, 
could  only  have  conveyed  a  base  fee ;  but  both  the  fa- 
ther and  son  having  become  bankrupts,  the  commis- 
sioners have  acquired  a  power  over  each  estate.  It 
seems  to  me,  however,  that  the  execution  of  the  power 
must  operate  separately  on  each  estate,  and  that  when 
executed  it  cannot  do  more  than  convey  an  estate  for 
life,  and  a  base  fee.    We  will  send  our  certificate. 

The  following  certificate  was  afterwards  sent: 

This  case  has  been  argued  before  us  by  counsel,  and 
we  are  of  opinion  that  Sir  Matthew  Blaxamj  Henry 
%.  Jervis^  and  George  Doamwardy  took  an  estate  for 
the  life  of  Samuel  Davies^  and  a  'base  fee  in  remain- 
der, determinable  on  the  death  of  Peter  Davies,  and 
fiulure  of  heirs  male  of  his  body. 

C.  Abbott. 

J.  Bayley. 

G.  S.  HOLROYD. 

W.  D.  Best. 
Vol.  III.  P  p 
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^r^sS.  '^^  KmG  against  Henry  Hunt,  John  Knight, 
JosE?H  Johnson,  John  Thacker  Saxton, 
James  Moorhouse,  Joseph  Healy,  Samuel 
Bamford,  Robert  Jones,  George  Swift, 
and  Robert  Wild. 

Upon  an  indict-  HPHIS  was  an  indictment  against  the  defendants,  and  the 

ment  against         X  " 

ji.  B.  and  first  count  Stated,  that  the  defendants,  being  malicious, 

others,  tcx  un* 

lawfuUy  meet,  seditious,  and  ill-disposed  persons,  and  intending  to  dis- 
i^Ui  ^sons  ^urb  the  peace  and  common  tranquillity  of  the  realm,  and 
thepwrpoieof  to  cxcite  discontent  and  disafifection,  and  to  excite  the 
te^  Md  dS?"  subjects  of  our  lord  the  king,  to  hatred  of  the  government 
?^^^'i*r"     a^d  constitution,  on  the  1st  oijuly.  and  on  divers  other 

held,  {A,  B.  '  '^^ 

having  presided  days  and  times,  at  Manchester^  did  conspire  together, 
that  resolutions  with  divers  Other  persons  unknown,  unlawfully  to  meet 

passed  at  a  for- 
mer meeting       together,  and  to  cause  a  great   number  of  other  per- 

short  time  be-     SOUS  to  meet  with  them  at  a  certain  place  in  the  said 

tant  place,  wad    county,   for   the  purpose  of  disturbing  the  peace,  &c,, 

ids^'^i^ided^'    and  for  the  purpose  of  exciting  discontent,  &c,  and 

and  the  avowed  for  the  purpose   of  exciting  the   subjects  to   hatred, 

meeting  was       &c.     And  that  defendants,  and  said  other  conspirators, 

that  of  the  meet-   ,  *•        . ,  . 

ing  mentioned    lu   pursuance  of  said  conspiracy,  on  1 6th  Augusif  at. 

in  the  indict- 
ment, were  admissible  in  evidence  to  shew  the  intention  of  A.  B.  in  assembling  and  attend- 
ing the  meeting  in  question. 

A  copy  of  these  resolutions,  delivered  by  j4.  B.  to  the  witness  at  the  time  of  the  former 
meeting,  as  the  resolutions  then  intended  to  be  proposed,  and  which  corresponded  with  those 
which  &e  witness  heard  read  from  a  written  paper,  is  admissible  without  producing  the 
oiigmal* 

Large  bodies  of  men  having  come  to  this  meeting  from  s  distance,  marclting  in  regMlar 
order,  resembling  a  military  march,  it  was  held  to  be  admissible  evidence  to  shew  die  character 
and  intention  of  the  meeting,  that  within  two  days  of  the  same,  considerable  numbers  were 
aeen  training-and  drilling  before  day-break,  at  a  place  from  which  one  of  these  bodies  had 
come  to  the  meeting ;  and  that  on  their  discovering  the  persons  who  saw  them,  they  ill 
treated  them,  and  forced  one  of  them  to  take  an  oath  never  to  be  a  king's  man  again :  Held, 
also,  that  it  was  a^mii«iMp  to  shew  in  evidence,  for  the  same  purpose,  that  another  body  of 
men  in  their  progress  to  the  meeting,  on  passing  the  house  of  the  person  who  had 
been  so  ill  treated,  expressed  their  disapprobation  of  his  conduct  by  hissing. 

Parol  evidence  of  inscriptions  and  devices  on  banners  and  flags  displayed  at  a  meetug, 
is  admissible,  without  producing  the  originals. 

Upon  such  an  indictment,  end«nce  of  tfa«  SUppos^  HUSCOnduct  of  thOM  Ifho  dispersed 
the  meetiflg  is  not  adminiblei 

JUath 
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Mqnc^eTf  unlawfully  did  meet  together^  an4  did  pansei        j^SSO. 

aid,  and  assist  i^  causing  divers  subjects  to  a  larse  num-       "^ 

ber,  to  wi|;,  sixty  thousand  and  more,  unlawfiilly  to  meet        agama 

tpg^tb^r  for  tb^e  purposes  aforesaid,  at  a  certi^n  place  in 

the  said  county,  in  a  formidable  and  menacing  maimer, 

and  in  military  array,  with  dubs,  sticks,  and  other  c^- 

f^nsiye  weapons,  find  with  divers  seditious  ensigns^  ai^d 

with  fla^  banners,  and  placards,  bearing  divers  sedi* 

tious  inscriptions  trnd  devices.     To  the  great  terror  of 

thQ  subjects,  to  the  evil  example,  &c.,  and  against  the 

peaces  &c.    The  second  and  third  counts  were  also  for 

a  conspiracy*      Fourth  count;   that  defendants  being 

such  persons,  &c,  unlawfully  did  meet  together,  with 

divers  other  persons  unknown,  to  a  large  number,  to 

wit,  sixty  thousand,  for  the  purpose  of  exciting  discon* 

tent  and  disaffection,  and  for  the  purpose  of  exciting  the 

subjects  to  hatred  of  th<^  government  and  constitution, 

in  contempt,  8tc.     There  was  a  count  for  a  riot.    Plea, 

not  guilty. 

At  the  trial  before  Ba^et  J.,  at  the  last  assizes  for 
the  county  of  York^  it  appe^ed,  that  on  the  21st  Jidy^ 
1819,  the  defendant,  HufU^  had  presided  at  a  meeting  in 
Smithfield^  one  of  the  chief  objects  of  which  was,  to  con- 
sider the  means  of  obtaining  a  reform  in  parliament.  At 
that  meetings  resolutions  of  a  seditious  tendency  were 
passed,  the  defendant,  Hunty  having  put  the  resolutions 
from  the  chair.  On  the  3 1st  Jidy^  a  notice  of  a  meet- 
ing, the  notice  being  dated  the  23d  Juhfy  and  purporting 
to  be  signed  by  eleven  persons,  inhabitants  of  MancheS" 
ter,  appeared  in  a  newspaper  at  Manchester^  by  which 
the  public  were  informed,  that  a  meeting  would  be  held 
on  the  9th  August,  on  the  area  near  St.  Peter*s  Church, 
to  take  into  consideration  the  most  speedy  and  effectual 
F  p  2  mode 
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1820.  mode  of  obtaiiiing  <<  a  radical  reform  in  the  Commons 
house  of  parliament,  and  also  to  consider  the  propriety 
of  the  unrepresented  inhabitants  of  Manchester  electing 
a  person  to  represent  them  in  parliament''  And  it  an- 
nounced, that  H:  Huntj  Esq,  was  to  be  in  the  chair. 
The  magistrates  having  given  notice  that  this  meeting 
was  illegal,  another  notice,  purporting  to  be  signed  by  the 
same  persons,  appeared  in  the  same  paper,  stating,  that 
they  had  been  advised  that  a  meeting,  for  the  purpose  of 
electing  a  person  to  represent  the  inhabitants  aiMancheS" 
ter  in  parliament  was  illegal,  and  that  such  meeting  would 
not  therefore  be  held.  In  the  same  paper,  however,  a 
notice  appeared,  dated  the  6th  August,  ^*  that  a  public 
meeting  would  be  held  on  the  area,  near  &•  PeteF^s 
Church,  on  Monday,  the  16th,  to  consider  the  propriety 
of  adopting  the  most  legal  and  effectual  means  of  obtain- 
ing a  reform  in  the  Commons  house  of  parliament,  the 
chair  to  be  taken  by  the  defendant.  Hunt,  at  12  o'clock. 
In  pursuance  of  this  last  notice,  the  meeting  assembled 
on  the  16th,  and  the  defendant,  Hunt,  appeared  upon  the 
hustings,  but  before  any  resolutions  were  proposed,  the 
meeting  was  dispersed,  and  the  defendant,  Hunt,  and 
others,  were  taken  into  custody.  On  behalf  of  the 
prosecution,  the  resolutions  passed  at  Smithfield  were 
given  in  evidence,  and  the  tenor  of  them  was  proved 
by  a  copy  produced  by  a  witness,  to  whom  that  copy 
had  been  delivered  by  the  defendant.  Hunt,  at  the 
time  of  the  Smithfield  meeting,  as  the  resolutions  in- 
tended to  be  there  proposed.  The  witness  also 
swore,  that  the  resolutions  he  heard  read,  corre- 
sponded with  the  copy  so  delivered  to  him.  It  was  ob- 
jected, by  the  defendants,  that  this  was  not  sufficient 
evidence  of  the  tenor  of  the  resolution,  inasmuch  as  the 

on- 
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original  paper  from  which  they  were  read,  ought  to  1820. 
have  been  produced,  or  the  defendants  ought  to  have 
had  notice^  at  least,  to  produce  it,  in  order  to  let  in  the 
secondary  evidence;  and  -  secondly,  that  the  resolutions 
themselves  were  not  admissible  at  all,  inasmuch  as  there 
was  no  evidence  to  shew,  that  it  was  intended  to  pro* 
pose  the  same  resolutions  at  the  meeting  at  Manchesterm 
The  learned  Judge  over-ruled  the  objections,  and  received 
the  evidence.  It  appeared  also  that  large  bodies  of  per* 
sons,  who  attended  the  meeting  at  Manchester^  on  the 
16th,  came  from  a  distance^  organized,  and  with  a  regu-^ 
larity  of  step  and  movement,  resembling  that  of  a  military 
march,  and  that  one  of  these  bodies  came  from  the 
neighbourhood  of  a  place  called  White  MosSf  and  evi-« 
dence  was  given,  that,  on  the  14th  August^  a  witness 
had  seen  at  White  MosSf  before  day-break,  a  number  of 
persons  assembled,  practising  the  marching  step,  and 
that  these  persons,  upon  seeing  the  witnesses,  had  ill* 
treated  them,  and  called  them  spies,  and  extorted  from 
one  of  them  an  oath,  nev6r  to  be  a  king's  man  again,  or 
to  name  the  name  of  a  king.  And  it  was  proved,  that 
some  of  the  parties  who  entered  Manchester^  on  the  1 6th, 
in  military  order,  on  passing  the  house  of  the  witness,  who 
had  been  so  ill-treated,  expressed  thdr  disapprobation  of 
him  by  hissing.  It  was  objected,  by  the  defendants, 
that  this  was  not  admissible  evidence  against  them,  inas- 
much as  it  did  not  appear  that  the  meeting  at  White 
Moss  took  place  with  the  knowledge  or  concurrence  of 
any  of  them.  The  learned  Judge  over-ruled  the  ob- 
jection, and  received  the  evidence.  It  appeared,  also, 
that  at  the  meeting  of  the  16tb,  there  were  various  flags 
and  banners,  containing  inscriptions  and  devices,  of  a 
s^tious  and  inflammatory  tendency,  and  that  these 
P  p  3  were 
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8f  ihb  idbbj  these  inscription^  and  d^^ices  were  de^ 
scribed  b;^  the  several  withteses,  fi*dhi  txfemdrf.  ti 
t^a^  objected,  by  the  diefbUddiit^  thkt  the  flags  or 
b^henl  ought  to  have  beeii  |)r6duc^  or  ihai,  m 
order  td  entiile  the  ^rosecntbrs  IB  give  ^eCoxiSary 
evidence^  ihe  defendant  bught  td  haVe  had  hotice  td 
^ddnce  th^  originals,  lllb  defttidaiilb  lUsb  t^iidered 
evidence  to  proves  that  rarions  &cts  of  buti'ag&  i^^ife  cbtn- 
Itiitted  upon  the  people  ietsseiiible<^^  by  Ihe  military;  oil 
the  dls^ersidn  of  the  inelstirig.  The  lebtned  Judge  tefU^^ 
(o  recdte  this  eridence.  The  tHdl  bbcupilea  ikh  dajrk  it 
Y&tkj  attd  thte  defendaiits,  Hunty  Knight,  Ban^dy  fkiS^, 
ahd  Johnson  were  ibund  gtdlty>  tij^ibn  tUe  fodrth  bdunt  bf 
the  indictment  The  other  dbfetid^nts  i^ekt  flbqultl^d, 
and  application  having  been  thadS  for  a  hW  farial;  litt^i* 
th^  reding  of  the  evidence,  ^hibh  ocbtipiied  the  iUHe  of 
the  Cotirt  for  several  days  in  this  terih,  tlie  defendAht, 
Htmty  on  behblf  of  himself  ana  the  others,  coiltbnded, 
that  there  ought  to  be  a  new  trial,  oH  the  ground  thkl 
improper  evidence  h^  been  received  ^ifast  him,  ihd 
that  evidence  tehdeted  bn  the  part  of  the  defendantii  it 
the  trial  had  been  reflised,  and  he  rienewed  the  bbjections 
made  at  the  trial  *,  and  he  fhhher  ui^gedj  tfa&t  the  Iharned 
Judge  had  misdirected  the  jury  as  to  the  eSt^t  of  the 
evidencie. 

Cur.  adv.  tidt. 

ABfioril*  C  J.  Although  thi^  matter  has  occupied  a 
considerable  portion  of  that  time  and  attention  which  is 
dedicated  to  the  administration  of  justice,  it  has  not 
presented  to  my  mind  any  doubt  whatever;  and  I  will 
deliver  my  opinion  upon  the  several  points  widi  as  mudi 

brevity 
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brefity  as  possible.    The  first  objection  taken  by  the       1820. 

defendants  waA,  as  to  the  rejection  of  the  proposed  evi* 

The  Kiffa 
denoe  of  the  misconduct  of  the  military.    This  supposed       x^gainst 

misconduct  took  place  at  the  dispersion  of  the  assembly, 
and  was,  in  my  opinion,  irrelevant  to  the  matters  iz^ 
issue.  The  matters  in  issue  were  the  intention  and  ob- 
ject of  the  assembly,  and,  upon  the  count  for  a  riot^  the 
conduct  of  the  persons  assembled  prior  to  their  dis- 
persion*  Now  the  conduct  of  those  who  dispersed  the 
assembly,  could  have  no  bearing  upon  the  intention  and 
object  of  the  assembly,  because  those  must  have  existed 
before  the  dispersion,  and  were,  in  their  nature,  perfectly 
distinct  from  the  conduct  of  those  who  afterwards  dis- 
persed the  assembly.  Neither  was  the  conduct  of  the 
dispersers  relevant  to  the  demeanour  of  those  who  had 
previously  assembled;  and  nothing  that  was  properly 
applicable  to  shew  the  demeanour  of  the  persons  assem- 
bled was  r^ected.  On  the  contrary,  witness  after  witness 
was  called  and  heard,  to  speak  to  the  prq>riety  of  their 
demeanour,  up  to  and  at  the  time  of  the  arrival  of  the 
military  among  them ;  and  up  to  and  at  the  period  spoken 
to  by  one  of  the  witnesses  examined  for  the  prosecution, 
who  gave  his  (pinion  and  reasons  for  sending  in  first  the 
yeomanry,  and  afterwards  the  regular  cavalry.  No  wit- 
ness was  rejected  who  was  offered  to  speak  to  &cts,  con- 
tradictory to  the  matters  deposed  to  by  that  person,  or 
by  any  other  witness  examined  for  the  prosecution.  It 
appears  to  me,  therefore,  that  the  proposed  evidence  re- 
lating  to  the  conduct  of  other  persons  in  a  matter  sub- 
sequeot,  was  properly  rejected.  But  if  this  were  more 
doubtful  than  it  appears  to  me  to  be^  with  reference  to 
the  whole  charge  originally  preferred  against  the  defend 
antS|  still  that  doubt  would  be  altogether  removed  by 
Pp  4  thf 
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18C0.       the  verdict,  whidi  haying  narrowed  the  offence  of  the 
^-^^"^"       defendants  to  the  fourth  count,  which  charges  an  un- 
lawful assembly,  for  the  purpose  of  exciting  discontent 
and  disaffection,  and    does  not  charge  any  actual  or 
intended  violence^  has,  in  my  opinion,  unquestionably 
rendered  the  proposed  evidence  irrelevant,  as.  hsving 
no  bearing  upon  that  charge.     The  second  pdnt  of 
objection  is,  to  the  admission  of  the  resolutions  of  the 
Sndtkfield  meeting.     The  objection  here  is  two-fold: 
first,   that  the  best  evidence  was  not  produced ;  and, 
secondly,  that  no  evidence  of  them  was  admissible.  Now. 
the  paper  produced  was  proved  to  have  been  received 
from  the  hands  of  one  of  the  present  defendants,  at  the 
time  and  place  of  passing  the  resokitions,  as  containing 
the  very  resolutions  then  actually  in  progress,  and  then 
in  the  act  of  being  passed  by  or  proposed  to  the  persons 
assembled,  and  as  against  the  party  to  whom  this  proof 
applied,  the  paper  produced  was  as  good,  if  not  better 
evidence  than  any  other  could  have  been.     On  the 
second  pairt  of  the  objection,    it  is  to  be   observed, 
that  these  resolutions  were  proposed  at  a  large   as- 
sembly, very  recently  held  for  some  alleged  purpose  of 
parliamentary  reform,  which  was  the  avowed  purpose 
of  the  meeting  at  MancheUer^  at  which  previous  as- 
sembly, one  of  the  defendants  had  presided,  and  put 
the  question  (if,  indeed,  any  question  can  be  deemed 
to  be  effectively  propounded   on  such  an   occasion) 
which  defendant,    a  stranger  in    point  of   residence 
or  other  than  political  connection  with  Manchester  or 
its  vicinity,  was  announced   as  the  invited  chairman, 
and  actually  became  the  chairman  at  the  meeting  in 
question.   Under  such  circumstances,  upon  the  question 
of  intention,  I  have  no  doubt  that  it  was  competent 
to  shew,  as  against  that  individual,  that,  at  a  similar 

meet- 


IN  THS  FiBST  Ykab  ov  GEORGE  IV.  57S 

meetings  held  for  an  object  professedly  similar,  such        ]890, 

matters  had  passed  under  his  immediate  auspices.    I       

have  no  doubt  of  the  competency  of  such  evidence ;  j^dn?* 
its  eflfect  was  for  the  consideration  of  the  jury,  and  was  ^^^* 
properly  left  to  them;  It  was,  in  its  nature^  a  declar- 
ation, by  that  defendant,  of  his  own  sentiments  and 
views,  with  reference  to  what  is  called  Parliamentary 
Reform,  and  to  the  assembling  of  large  numbers  of  per- 
sons to  hear  speeeches  and  resolutions  under  that  pretext. 
The  third  objection  was  to  the  reception  of  that  evi« 
.  dence  which  regarded  the  training  at  WhUe  Moss^  and 
the  assault  there  c(Hnmitted.  The  case  submitted  to 
the  jury  by  the  presoit  indictment,  presented  two  quea* 
tions.  First,  the  general  character  of  the  assembly :  as 
in  all  cases  of  conspiracy,  or  other  unlawful  acts  in 
which  many  persons  are  concerned.  And,  secondly,  the 
particular  case  of  each  individual  charged,  as  connected 
with  the  general  character,  supposing  the  general  cha- 
racter to  be  such  as  that  its  criminality  might  in  the 
result  be  a  fit  matter  for  the  consideration  Of  the  jury. 
Now  it  was  shewn  that  a  very  considerable  part  of  the 
persons  assembled,  or  at  least  a  very  considerable  part 
of  those  who  came  from  a  distance,  went  to  the  place 
of  meeting  in  bodies  to  a  certain  extent  arranged  and 
organized,  and  with  a  rqrularity  of  step  and  movement 
resembling  ^ose  of  a  military  march,  though  less 
perfect.  The  effect  of  such  an  appearance,  and  the 
conclusion  to  be  drawn  from  it,  were  points  for  the 
consideration  of  the  jury,  and  no  reasonable  person  can 
say  that  they  were  lefl  to  the  consideration  of  the  jury 
in  a  manner  less  favourable  to  the  defendants  than  the 
evidence  warranted.  And  if  this  appearance  was  in 
itself  proper  for  the  consideri^tion  of  the  jury,  it  must 
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Hie  Kin 


IMKX       lttf«  beta  pro^  td  riieir  to  tkem  that  aft  the*  yerj 
^laoa  firom  which  one  of  these  bodies  oame^  il  niimbar 
of  pehicms  had  assembled  before  day-break,  and  had 
been  formed  and  itutruoled  to  march  as  soon  atf  there 
was  light  eoough  for  soch  an  dperatioti ;  and  that  some 
of  the  persons  thm  assembled  had  grossly  ill-treated 
two  otfaersi  whom  thej  called  qiie%  and  had  extorted 
finom  one  of  them,  at  the  peril  of  his  life^  an  oath  never 
to  be  a  king's  man  agam,  or  to  name  the  name  of  a 
king  I  and  that  another  of  the  bodies  that  went  to  the 
ploce  of  mee^g,  expressed  their  hatred  toward  thia 
p^rton  by  hissing  as  they  passed  his  door.    These  mat* 
ters  were,  ill  my  opinion,   miqaestionably  Competent 
evidence  upon  the  general  character  and  intention  of 
the  meetings    Their  eflfect  as  to  each  particular  defend* 
adt  was^  as  I  hare  already  observed,  a  distinct  matter 
for  the  oonflid^ration  of  the  jury.    With  respect  to  the 
last  point,  the  reception  of  the  evidence  as  to  the  in- 
scriptions on  the  flags  or  banners,  I  think  it  was  not 
neocBsaty  either  to  produce  the  flags  or  to  give  notice 
to  tbe  defendants  to  prodoce  them«   The  cases  requiring 
the  production  of  a  writing  itsdf  will  be  found  to  apply 
to  writings  bf  a  very  different  chai'acter.     There  is  no 
aatfaoritj  to  shew'  that  in  a  criminal  case  ensigns,  ban* 
ners^  or  other  thmgs  exhibited  to  public  view,  and  of 
which  the  effect  dqiends  upon  such  public  exhibition, 
most  be  produced  or  accounted  for  on  the  part  dther 
of  the  prosecutor  or  of  the  defendants.     And  in  many 
instances  the  |nroof  of  such  matters  horn  eyexwitnesses, 
qpeaking  to  what  they  saw  on  the  occasion,  has  been 
received,  and  its  Competency  was  never,  to  my  know- 
ledge, called  in  question  until  the  present  time^   Inscrip- 
tions used  on  such  occasions  are  the  public  expression 

of 


IN  dtai  9ik8i^  ikki  dv  G^dftbfe  IV.  i^i 

Bf  tHd  seiHimefati  bT  iHbs^  MB  bear  iUid  kdopt  tHto,  ld$6. 

ftiia  hire  rithei-  the  thkrkct*  Bf  spfeechefi  thdn  bf  J^T"^ 

ttrltings.    If  tr^  te^  to  hblB  tb&t  Wordk  inscribed  bil  i  aj^rinu 


tahner  iti  exhibited  bdciia  not  be  protred  Withdut  the 
prodQcUdn  bf  the  biinner,  I  know  not  upon  tfhat  reason 
It  wihle^  f^hdttld  b^  allbwed  t6  mention  Ae  colotii-  of 
tile  banned,  or  ereil  tb  ^a^^  that  lie  saw  a  bantier  dis- 
played; fbr  the  bdnUer  itsl^lf  m^y  b^  said  to  be  the  beSt 
^siblg  ^iidiehbe  bf  its  ^stekibb  and  its  eoldbt.  And 
if  such  jfterol  ptootmisy  be  received  gferielilly;  th^  prt)bf 
at  this  triikl  irtts  properly  ^edeittd :  notwiihstandltig  th^ 
idl^ttoii  that  the  thidgil  thehiselves,  or  some  of  Ihem; 
#tnrii  in  the  bandi  bf  a  ocmst&ble  theb  ^t  TbHk  i  for;  id 
the  first  t^lac^,  this  iact  did  not  appettir  (if  indeed  it  ap^ 
peiirfed  at  wy  tiite  diitihctly)  until  after  the  evidence 
Was  reieeiVisd }  aild,  ih  the  secohd  pltate^  if  it  had  b^ 
peared  dbtitictty  kt  the  tittie  I^U^  th^  palrol  evid^ttc^ 
was  bffered;  still  that  pai'ticnUr  &tt  would  iidt  iUFect 
the  compieteticy  bf  the  other  proof,  subh  other  ^iiodf 
l)eing  competent  upbn  geniend  principles.  Itsph>per 
(effect  iirould  only  be  to  flimish  matter  of  obtortitioii  to 
the  jury  on  the  part  of  the  defendants,  that  the  pro^ 
secutor  chose  to  ofier  only  the .  fallible  testiihotiy  of 
witnesses  where  he  Imd  it  in  his  powei*  to  produce  thb 
infiJHble  testhndny  of  the  things  themselves.  AltJibugfa, 
however,  for  the  purpose  of  the  present  objection,  it  is 
assumed  that  some  of  the  luumers  actually  displayed  in 
SaifU  Peter's  Fields  vreste  in  the  hands  of  a  constable  at 
Yorkj  yet  if,  instead  of  ofiering  the  pa^di  evidebice^  that 
person  had  been  called  as  a  witness  to  produce  them, 
the  prosecutor  might  hare  been  further  required  to 
prove  that  the  things  produced  were  the  things  dis- 
played, and  might  have  heea  required  to  deduce  them 

from 


ItriM^ 


HUMT. 
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1820.       from  hand  to  hand;  and  if  there  had  been  a  failure  in 
"       any  one  step,  the  thing  must  have  been  rejected,  sup- 

against  posing  its  production  to  be  the  only  proof.  The  diffi- 
culty of  such  a  deduction,  and  the  impossibility  that 
must  occur  in  many  cases,  of  ather  producbg  the 
things  themselves,  or  of  shewing  what  has  become  of 
them,  shews  the  unreasonableness  of  requiring  the  proof 
of  the  things  themselves,  and  of  rejecting  the  testimony 
of  eye-witnesses  in  a  matter  of  public  exhibition  on  an 
occasion  like  the  present  The  evidence  of  these  ban* 
ners  and  inscriptions  was  properly  admissible  to  shew 
the  general  character  and  intention  of  the  assemldy; 
their  application  to  the  particular  defendants  was  matter 
for  the  consideration  of  the  jury,  and  was  left  to  the 
jury  in  that  way.  Having  disposed  of  these  objections 
as  matters  of  law,  I  shall  take  no  further  notice  of  the 
observations  addressed  to  us  upon  what  has  been  called 
misdirection  in  the  effect  given  to  this  or  that  particular 
point,  either  of  proof  adduced  or  of  proof  supposed  to 
be  deficient,  than  to  say  generally,  that  it  i^pears  to 
me  that  no  observation  was  made  to  the  jury  unsuitable 
to  the  matter  to  which  it  was  applied;  that  the  whole 
effect  of  the  evidence  was  most  properly  left  to  them, 
and  that  they  were  not  desired  or  directed  to  draw, 
nor  have  in  fact  drawn,  any  presumption  or  conclusion 
against  the  defendants,  which  was  not  well  warranted 
by  the  evidence  adduced  against  them. 

BAYtEY,  HoLROYD,  and  Best,  Justices,  concurred. 

Rule  refused. 


IN  TUB  FiBST  Yeah  OF  GEORGE  IV. 


Duff  against  Campbell.  Af^th. 

A   RULE  nisi  having  been   obtained,   calling  upon  in  an  i 

the  pIainti£P  to  shew  cause  why  the    defendant  bS^pLua-  " 

should  not  be  at  liberty  to  plead  his  certificate  of  bank-  H^M^bwinw"' 

ruptcy,  as  of  last  Michaelmas  term,  nunc  pro  tunc.     It  JJJ^^jj^. 

appeared  on  the  6th  October^  1818,  that  an  action  upon  tionedfor  Ae 

two  bills  of  exchange  was  commenced  aindnst  the  defend-  n>ch  mm  as 

®  ^  ...  should  be  re- 

ant,  then  a  member  of  parliament,  by  serving  him  with  a  oorered  with 
copy  of  a  writ  of  summons,  and  a  notice  of  an  affidavit  cause  proceed- 
of  debt;  and  that  pursuant  to  such  notice,  two  persons  of  trial  being 
named  in  the  afiidavits  became  sureties  for  the  defendant  j^^nt  filed  a 
in  the  cause  in  a  bond,  in  the  sum  of  1700Z.,  conditioned  ^obudwd'an 

for  the  payment  by  the  defendant  oi  such  sum  as  should  be  >nJ»nrt»on, 

^  "^  "^  pending  which 

recaoeredy  together  with  costs.      In  Michaelmas  term,  be  became 

bankrupt 

1818,    a   declaration  was  delivered ;    and    in   Hilary  Having  Bufiend 

term,  1819,   the  defendant  pleaded  the  general  issue*  after  obtaining^ 

and  on  February  5th,  1819,  notice  of  trial  was  given  for  with^piwd- 

the  sittings  at  GuildhaU,  after  that  term.      The  defend-  cf  jn  ^used 

ant  then  filed  his  bill  in  the  Exchequer  against  the  ^  1^*^^^^ 

plaintiff,  for  discovery   and  relief  touching   the  bills  mertermjex- 
*^  .  ceptoncondi- 

which  were  the  subject  of  the  action ;  and  on  the  11th  tion  of  dismiss. 
February 9  1819,  an  injunction  was  granted,   which  was  equity,  and 
not  dissolved  until  the  eth.  February^  1820.      On  the  ?StoStUwand 
15th  Aprilj    1819,    a  commission  of  bankruptcy  was  ^^^'|?i^. 
issued  against  the  defendant,  under  which  he  was  duly  °*y  Mdclienu 
declared  a  bankrupt;  and  on  the  15th  Juty,  1819,  h^ 
obtained  bis  certificate,    and   he  then  instructed    his 
attorney  to  plead  the  same  in  this  action,  puis  darrein 
continuance,  in  consequence  of  which  the  plea  was  pre- 
pared ;  but  his  attorney  was  deterred  firom  filing  it  by 

the 


193Q.        the  opinion  of  his  counsel  in  equity,  who  advised  that  it 
would  hare  the  effect  of  dissolving  the  injunction,  or 


DUFT 

agfrinfi        amount  to  a  waiver. 

CAXMftL. 


Gaselee  and  Ckitty  shewed  cause.  The  detedapt, 
fift^r  having  delayed  the  plaintiff  by  a.  bill  in  equity, 
now  applies  for  leave  to  ple^  the  certificate,  which 
would  be  a  bar  to  recovery  altpgether,  as  of  Michaebwis 
term.  This  is  sin^ilar  to  a  case  of  bail  in  error;  an4  in 
Souticpte  V.  Brqiikamte  (a),  it  was  held,  that  as  bail  in 
error  could  not  surrender  the  principal,  they  were  not 
entitled  to  relief,  although  the  principal  became  a  bank- 
rupt pending  the  writ  of  error.  By  analogy,  the  Court 
ought  npt  to  grant  any  indulgence  in  t)iis  ^asj^  as  the 
jthe  sureties  could  not  in  this  case  surrendeir  idieir 
principal. 

Manryat  and  CampbeU,  contra.  If  the  de%idant  b^ 
not  at  ^berty  to  p^ead  bis  certificate,  he  will  be  Jiablie  tp 
the  sureties.  It  is  not  pretepded  that  this  is  a  debt, 
which  wou)d  not  be  discharged  by  the  certificate,  nor 
that  the  bill  in  equity  was  vexatious  or  oppressive,  {^e 
will  be  liable,  therefore^  for  the  debt,  filthough  i^p 
^gislature  clearly  intended  tfiaX  the  certifici^te  should  \}p 
a  discharge ;  and  they  cited  Capper  y.  St^wart^  71£d^ 
Prac.  391.  a^d  2  Smith's  Jteports^  there  re^rred  tQ. 

Abbott  C.  J.  The  single  question  is,  i^hether  the 
Court  ought  to  interfere  to  relieve  a  person  ^Jbio  jbips 
filed  a  bill  jn  equity,  in  which,  if  \i^e  yrere  nonjr  to  sue- 
cced;  he  would  defeat  the  claim  altogether;  imd  if  jb? 

(a)  1  T,H.  684. 

failsi 
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fUlsy  he,  ftn  iniolvent  peisoiif  will»  at  all  mmat^  charge  18SQ. 
the  plaintiff  with  some  coaU.  If  it  had  not  been 
for  that  luit,  the  plaintiff  would  have  had  judgment  in 
Easier  term,  before  the  bankruptcy.  The  Court  will 
not  relieve  in  such  a  case,  unless  on  the  terma 
of  the  defendants  dismissing  his  bill  in  equity^  and 
paying  all  costs  at  law  and  in  equity,  as  faetwe^ 
attorney  and  client 

Rule  absobCe,  on  these  terms. 


The  KiKO  against  Pjeacs*  u<mdi^, 

^  May  Sth. 

HTHE  defendant  was  indicted  for  an  assault  and  bat*  Uponanindict- 

•*-  111  1       ™*'*'  for  an  M- 

tery,  stated  on  nie  record  to  have  been  upm  the  louituponJE.^. 
person  of  ElizabHh  Edaxtrds.     Plea,   not  guilty.    At  to  prove  that  an 


the  trial  at  the  last  Spring  assizes    for  the  county  committedupon 
of  Hereford,  before  Holroyd  J.,  it  appeared,  that  there  S]^^^;, 
were  two  persons,  a  motfier  and  a  daughter,  both  of  the  '****®^  *'  "P" 
name  of  E.  £.,  and  that,  in  point  of  &ct,  the  assault  penons  bore 

the  same  name, 

had  been  committed  on  the  daughter.     It  was  objected,  e-JS.  the  elder 

and  £,  £,  the 

at  the  trial,  that  this  proof  varied  from  the  indictment,  younger, 
inasmuch  as  E.  E.  must  be  presumed  to  be  E.  E.  the 
elder.    The  objection  was  over-ruled,  and  die  defendant 
convioted;  aic^d  aow,  the  defendant  being  brought  up  for 
judgment 

W.  E.  Taunton  renewed  his  objection.  In  Lepiot  v. 
Brown  {a)  it  was  held,  that  if  father  and  son  are  both 
called  A.  B.  by  naming  A.  JB.,  the  &ther  primd  facie 

(a)  1  SaUc,  7. 

shaU 
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1820.  shall  be  intended.  So  in  Wihrn  v.  Stubs  (a)  the  Coult 
said,  that  one  being  named  Balph  SiubSf  without  addition, 
should  never  be  accounted  the  younger,  but  the  elder  of 
the  two  of  that  name.  Here  the  objection  is,  to  the  de- 
scription of  the  prosecutrix,  the  person  against  whom 
the  ofience  has  been  committed.  There  are  two  persons 
bearing  the  name  o(  Elizabeth  Edwards^  and  the  person, 
therefore,  in  the  indictment,  must  be  taken  to  be  the 
elder.  And  he  cited  Hcnokin^s  Fleas  of  the  Crcnxm^  vol.  3. 
tit.  Appeals^  s.  106.,  and  Vin.  Abr.  vol.  14.  tit.  Indictment^ 
n.  15,  16,  17. 

Fer  Curiam.  The  crime  chai^^ed  in  the  indictment 
has  been  proved.  For  it  is  stated,  that  the  defendant 
committed  an  assault  on  Elizabeth  Edwards^  and  that  has 
been  proved.  It  is  not  absolutely  necessary  that  the  in- 
dictment should  specifically  describe  the  individual  on 
whom  the  assault  was,  for  otherwise,  an  indictment 
would  be  bad,  which  charged  that  the  assault  was  com- 
mitted on  a  person  to.  the  jurors  unknown.  The  ques- 
tion here  is,  not  whether  the  party  assaulted  has  been 
rightly  described,  but  who  the  party  is  who  is  described 
in  the  indictment  as  having  been  assaulted.  Herethat 
has  been  sufficiently  proved.  The  objection,  therefore, 
is  not  sustainable. 

Judgment  for  the  CSrdwn. 

(a)  HokSSO. 


IK  THE  Viwt  Tmr  of  GEORGE  IV. 


The  King    against  The  Justices  of  Here-    2Vi««%, 

FORDSHIRE.  ^ 

^NE  Joseph  Stintofij  having  had  an  order  of  filiation  By  49  G.  s. 

made  on  him,  as  the  father  of  a  bastard  child,  eieardayi'' no- 
served  a  notice  of  appeal  to  the  quarter  sessions  for  the  tentlon  to  ap- 
coanty  of  Hereford^    on  the  morning  of  the  9th  of  ^^J^  J^IJ^^J^ 
October.    The  sessions  Were  holden  on  the  19th  of  the  J!"  If^*  ■",*** 

be  taken  ezdu- 

the  same  month ;  and  the  Court  refused  to  enter  on  the  ^^^j*  bo^  ^ 

the  day  of  leiT- 

appeal,  being  of  opinion  that  the  notice  was  insufBcient,  iog  the  notice 

1  ^  ••11  and  the  day  oC 

the  statute  49  &  3.  c.  68.  5. 5.  requmng  that  the  person  holding  the 
aggrieved  by  such  an  order  should  give  notice  ten  clear 
days  before  the  quarter  sessions,  of  his  intention  to 
appeal,  and  the  cause  and  matter  thereof.  W.  E.  Taunton 
having  obtained  a  rule  nisi  for  a  mandamus  to  the 
Justices  to  recdve  the  appeal, 

Abraham  now  shewed  cause  against  it,  and  reUed  on 
the  words  of  the  statute^  which  could  only  be  ritisfied 
by  a  notice  wherein  there  should  be  ten  clear  days, 
exclusive  of  the  day  of  serving  it  and  the  day  of  holding 
the  sessions. 


JV.  E.  Taunton^  contra,  contended  that  the  word 
^  clear"  meant  only  complete  days ;  and  referred  to  the 
computation  of  the  octave  of  Saint  Hilary^  and  the 
quarto  die  post  of  the  term,  to  shew  that  the  days  of  a 
stated  period  were  in  law  generally  reckoned  both  in- 
clusively, and  that  all  that  the  legislature  had  in  view, 
in  this  instance,  was  to  prevent  such  a  computation 

Vol.  IIL  Q  q  being 
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1820.  being  used.  But  the  Court  were  of  opinion,  that  ten 
clear  days  meant  ten  perfect  intervening  days  between 
the   act  done  and  the  first  day  of  the  sessions,  and 


The  KiMO 
Hie  Justices  of 

HsszpoKD-     held,  therefore,  that  the  notice  was  defective;  and  they 


referred  to  Roberts  v.  Stcicey.  (a). 


(a)  13  East,  2K 


Rule  discharged. 


Wednaday, 
Uajf  lOdi. 

Where  only  cir- 
cumstances  of 
strong  suspicion 
•resutedin 
affidftTits,  on 
which  a  rule  for 
ft  criminal  in- 
Ibrmation  is 
moTed,  it  is  not 
sufficient  unless' 
the  deponents 
also  add  their 
belief  that  the 
party  against 
whom  the  ap- 
plication is 
made  acted 
from  corrupt 


The  Kino  against  Williamson  and  Anothen 

T  WILLIAMS  moved  for  a  rule  nisi,  for  a  criminal 
information  against  the  two  defendants,  who  were 
the  mayor  and  the  town  clerk  of  the  city  of  Chester^  for 
corruption  at  the  last  election  for  members  of  parliament 
for  that  city.  It  appeared,  from  the  affidavits  filed, 
that  it  had  heretofore  been  the  practice  of  the  corpor- 
ation, to  admit  persons  who  were  entitled  to  their  free- 
dom, as  freemen,  during  the  election ;  that  the  mayor, 
on  this  occasion,  made  several  frivolous  excuses,  and, 
finally,  refused  to  comply  with  this  practice ;  and  that 
the  town  clerk  stated,  that  the  mayor  acted  under  his 
advice  and  direction,  and  that  he  had  no  time  then  to 
examine  the  papers  and  necessary  documents,  which  was 
not  true ;  that  both  of  them  had  taken  an  active  part 
for  the  successful  candidate.  General  Grosoenor^  during 
the  election ;  the  mayor  having  himself  proposed  him  as 
a  candidate,  and  appropriated  the  exchange  rooms  (of 
which  he  had  the  disposal  as  mayor)  to  be  a  committee- 
room  for  the  GfrosvfTior  party ;  and  that  the  numbers 
being  for  General  Grosvenar  698,  and  for  Sir  John  Grey 
Egerton  680,  the  numbers  of  the  new  freemen,  whom 
15  be 


IH  THk  FiiUT  YfiAft  ot  GEOltOE  IV.  68S 

lie  refused  to  admit,  were  for  General  Qrosoenor  six,  and        1820. 
for    Sir  J.  G.  Egeriofij  44.     It  also  appeared,  that     _    _ 

Tim  Kih q 

siaoe  the  election,  the  mayor  had  admitted  29  out  of  agauui^ 
the  44,  which  would  have  given  a  majority  to  the  losing 
candidate.  The  affidavits,  however,  did  not  state,  that, 
in  the  apprehension  and  to  the  belief  of  the  deponents, 
Ae  defendants  had  acted  from  corrupt  motives :  and  he 
contended,  that  this  was  not  necessary,  it  being  ap« 
parent,  from  the  facts  themselves,  what  the  motives  must 
have  been.  He  referred,  as  to  the  merits  of  die  case^  to 
Bex  V.  Borron  (a),  in  which  it  is  laid  down,  that  fear  and 
fiivour  are  included  amongst  those  dishonest  and  corrupt 
motives,  for  which  this  Court  will  grant  a  criminal  in« 
formation. 

HoLROTB  J.  Unless  the  deponents  add  to  these  affi* 
davits,  their  belief  that  these  parties  acted  fit>m  corrupt 
motives,  the  rule  cannot  be  granted.  There  must  either 
be  such  circumstances  as  can,  by  possibility,  lead  but  to 
one  conclusion,  or  there  must  be^  if  only  suspicious  dr* 
cumstances  be  stated,  the  apprdiensicm  and  beKef  of  the 
party  applying^  that  improper  motives  operated  on  the 
defendants.  Here,  the  circumstances  are  not,  per  se, 
strong  enough,  and  the  affidavits  must,  therefore,  be 
amended  !n  this  particular  before  the  Ck>urt  can  grant  a 
rule. 


Best  J.  concurred,  (a) 

Rule  refused. 


The  affidavits  having  been  amended,  a  rule  nisi  was 
afterwards  obtained. 

(a)  Jnte,  454. 

ib)  AkboU  C.  J.  and  Bo^  J.  lud  lift  the  Court. 

Qq  2 
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If^'ioS?'  '^^  ^'*^^  against  The  Inhabitants  of  Arnesbt* 

A  father  hM,  at  VAMUEL  Simcoe  was  removed,  by  an  order  of  two 

kw,  no  au-  justiees.  from  Jmesby^  in  the  county  oi  Leicester^  to 

his  infiuit  son  Abthorpef  in  the  county  of  'Northam^pUm.    On  appeal 

t^uthLas-  against  this  order,  it  appeared,  that  the  pauper  had 

a^uendy,  ^^'  Served  some  years,  under  an  indenture  of  ^>prenticeship 


SHf^i^  in  AMhoTfe.  The  mdenture  staled,  that  Samad  Simcoe, 
te^bfOio^'  son  of  Samuel  Simcoe^  of  Kettering^  in  the  conn^  of 
T**^  ?1^   N^rthampterh  glover,  by  and  with  the  consent  of  his  said 

nidier  of  tha 

apprentioe,  but   father,  did  put  himself  apprentice  to  William  Sheppard 

not  alflo  by  the 

Apprentice  him-  of  Abthorpe^  in  the  county  of  Norihamptonj  framework 

■alf  •  HdfL  •!!•» 

it  was  inTalid,  knitter,  to  leam  his  art,  and  with  him,  after  the  mannerx>f 
ttelrat*<»aid^  an  afq^reOtice  to  serv^  from  the  10th  day  of  AC^  1802, 
dar^^  "^  ^^^  ^®  ^^^  ^'^^  *^^  ^^'^  ^  seven  years,  from  thence 
next  following  to  be  folly  complete  and  ended.  It  was, 
in  all  respects,  regular,  except  that  it  was  executed  only 
by  the  &ther  of  the  pauper  and  the  master,  and  not  by 
the  pauper  himselC  The  sessions  thouglit  the  indenture 
invalid,  and  quashed  the  or^er  of  removaL 

CZorik,  Pkill^s^  and  Demrris^  in  support  of  the  order 
of  sessions,  after  citing  Bex  v.  Cran^ford  (a)  were  stop- 
ped by  the  Court 

Marriott  and  Francklin^  contriL  In  the  case  dted, 
tliere  was  no  contract  for  the  apprentice  to  serve  his 
master,  so  that  it  would  not  have  been  a  valid  in* 
denture  even  if  it  had  been  executed  by  the  son ;  and 
upon  that,  Lord  EUenborough  founds  bis  judgment  in 
that  case.     Here,  however,  there  is  a  contract  to  that 

(a)  S  Eeatt  iS. 

effect. 
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efTect    Here,  too,  the  apprentice  has  served  under  the        1820. 
indenture,  and  that  is  equivalent  to  an  execution  of  it  * 

by  him.  In  Bexy.Haught(m4e-Spnng(a)  it  was  laid  "«««»*'. 
down,  that  if  a  master,  knowing  the  terms  by  which  a  ants  of 
servant  is  bound,  accept  his  service,  the  agreement  must 
be  considered  as  binding  on  him,  although  he  has  not 
executed  the  deed;  and  Co.  LUt.  230.  b.  note  1.,  is  to 
the  same  efiect.  But,  secondly,  here  the  Ikther'  has 
executed  the  deed,  and  that  is  enough;  for  it  is  laid 
down,  4  Com.  Dig.  tit  Justices  of  the  Peace^  B.  BS.^ 
that  a  father  may,  at  the  commcm  law,  bind  liis  infant 
son  apprentice.  Then  if  so^  this  was  a  valid  binding  of 
the  son  by  the  &ther,  and  the  son  has  assented  to  it,  by 
serving  under  the  indenture. 

Abbott  C.  J.  The  words  of  the  statute  of  the 
S  W.ii  M.c.  \  1.,  are,  *<  that  if  any  person  shall  be 
bound  an  apprentice,  by  indenture,  and  inhabit  in  any 
town  or  parish,  such  binding  and  inhabitation  shall  be 
adjudged  a  good  setdement."  Before^  therefore,  any 
settlement  can  be  gained,  the'Cuurt  must  see^  that  the 
party  is  bound  by  indenture.  Now  the  ordinary  mode 
is,  for  a  party  to  bind  himself  by  executing  the  in* 
denture.  Even,  if  he  does  not  do  that,  still,  in  the 
special  case  of  a  parish  apprentice,  he  may  be  bound 
without  such  execution:  but  then  the  binding  takes 
effect  by  the  authority  of  an  act  of  parliament  This, 
however,  is  not  the  case  of  a  parish  apprentice^  and 
unless  we  were  to  hold,  that  it  is  competent  for  a  father 
to  bind  his  son  apprentice  without  his  assent  (for  which 
no  authority  can  be  produced)  we  must  hold,  this  in- 

Q  q  3  denture 
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1 880.  denture  to  be  inTalid.  The  case  of  Bex  v.  Houghtarhte^ 
Spring  is  veiy  difiEerent.  That  was  a  case  of  hiring  and 
agahui  service  the  statutes  i^plicable  to  which  say  nothing  of 
anti  of  the  mode  in  which  the  contract  of  hiring  is  to  be  made; 
and  there  it  was  held  that  the  deed  executed  by  the  ser- 
vanty  and  his  employment  under  it,  were  evidence  to 
shew  the  tenns  under  which  the  hiring  had  been  made. 
And  I  think  that  that  decision  was  right*  This  caae^ 
however^  stands  upon  veiy  different  grounds.  I  am» 
therefore^  of  opinion  that  the  sessions  formed  a  right 
judgment 

Batley  J.  I  am  of  the  same  opinion.  An  in&nt 
can  only  bind  himself  apprentice  by  deed,  and  the 
question  in  this  case  isy  whether,  according  to  the  words 
of  the  act^  this  party  is  bound  by  indenture.  The  in- 
denture^ indeedi  purports  to  bind  the  son,  but  the  son 
has  not  executed  it.  It  is  said,  however,  that  he  has 
done  that  which  is  tantamount  to  an  execution.  If  we 
were  to  hold  diat  to  be  so^  we  should  hold,  contrary  to 
all  principle  that  an  infant  might  be  bound  by  his  act 
in  pais,  without  executing  the  deed.  In  the  case  of  a 
parish  apprentice  there  is  a  special  power  given  by  the 
statute  o{  Elizabeth  to  parish  officers,  and  there  an  i^ 
prentice  may  be  bound  without  his  assent  till  he  come 
of  age»  But  a  father  has,  at  the  common  law,  no  such 
right.  The  passage  cited  from  Comyris  Digest  is  un- 
supported by  any  authority.  I  think,  therefore,  that 
the  indenture  in  the  present  case  was  invalid,  and  that 
no  settlement  was  gained  by  the  service  under  it 

HoLROYB  J.  I  am  of  the  same  opinion.  The  ap* 
prentice  did  not  gain  a  settl^nent  by  the  service  in  this 

case; 


Aakx»bt. 
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ease;  for  an  in&nt  cannot  be  bound  merely  by  an  aet -      iS20. 
in  pais.    It  has  rbeen  argued^  that  as  he  has  taken  the       " 
benefit  of  the  deed  by  .serving  under  it,  he  must  be       agmnsi 

Tbe  Inhabit-  • 

bound  by  it    But  that  argument  is  not»  as  it  seems  to       ants  of 
m^  available..    In  Reai  v«  CxcfOfford  the  apprentice  had. 
served  out  his  time,  and  in  Bjex  v,  Jtipon  (a)  the  in-- 
denture  was  executed  by  the  father  of  the  apprentice 
and  the  master,  with  her  consent,  and  she  also  served 
under  iU    Yet  in.  both  those  cases  the  indentures  were 
held  to  be  invalidi    According  to  my  recollection  the  • 
distinction  is  this.:  where  a  party  takes  the  benefit  of  a. 
deed,  but  dees  not-  execute  it,^  he  will  not  be  liable 
under  it  as  for  &  covenant  broken,  .but  he  may  be  liable 
under  the  implied  contract  raised  by  the  acts  of  benefit 
which  he  takes  under  it.    Here  the  infant  was  not 
fcK>und  by^  indenture,  and  no  settlement  was  gained*. 

B£ST  J;  It  seems  to  me  that  nothing  has  been  said 
to  shew  that  the  infant  was  bound  by  this  indenture. 
There  is  no  sufficient  authority  for  saying  that  a  father,^ 
at  the  common  law,  can  bind  his  infant  son  apprentice 
without  his  assent'  testified  by  the  execution  of  the . 
indenture.  It  is  said,  that  the  service  here  was  tanta* 
mount  to  an  execution ;  but  where  is  that  argument  to 
stop  ?  It  might  go  the  length  of  proving  that  a  service . 
for  a  single  day,  and  that  perhaps  without  proof  of  his 
knowledge  of  the  contents  of  the  indenture,  would  bind 
the  apprentice.  The  dictum  to  which  we  have  been  re* 
ferred  applies  only  to  land  qui  sentit  commodum  sentire 
debet  et  onus  et  transit  terra  cum  onere ;.  and  even  there  . 
it  would  be  a  difficult  point  to  establish  that  where  a  . 

(a)  9  £att,  295. 

Q  q  4  person 
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iSt'O.       petwn  took  possession  b{  the  land  for  a  rin^  day,  ht 

was  bound  by  all  the  covenants  of  a  long  lesBe,  whidi 

agabut       he  had  nev^  executed.    It  seems  impossible  to  ^consider 

Tbm  Inhabit.  *^ 

antsof  this  88  the  case  of  a  person  bound  by  indenture;  and 
unless  that  be  so,  he  is  not  within  the  statute,  and  haft 
gained  no  settlement. 

Order  of  sessions  confirmed,  (a) 

(d)  Se6  ite*  T.  Badby,  1  BbU.  549.»  wbeie  iSliepdM  imbm  tolSite  bMl 
talun  fbr  gnnled.  And  in  Rat  ^  iS!r,  Peter*9  nn  the  SUl,  2  But,  867^  «b 
indenture  not  executed  by  the  master  was  hdd  nifl&cient.  In  Ratr,  SL 
JVIcholas,  ITottrnghatn,  2  T.  JL  726.,  althon^  it  wm  the  case  <ir  a  pariah 
ivprentke^  jet  the  master,  who  had  not  eiecatad  the  indentura^  tended  in 
another  perish.  In  Bex  t.  Jt^pon»  the  binding  was  of  an  adult,  and  noi 
ofanin&Dt. 


wedneeday,  ^^  KiNo  agoiust  The  Inhabitants  of  Castlk 
^'^'  Morton. 

An  amement     QIARAH  Bedword,  widow,  and  her  two  children,  were 

in  wntiiuf>  nn»    ^^ 

stamped,  forth*  removed,  by  order  of  two  justices,  from  the  parish 
mmtat^^o^  of  TeioAesbufy  in  GloucesierAire^  to  the  parish  of  Castle 
^bSiNort?  ^f^ortm  in  WorcesiersAire.  On  appeal,  the  sessions  con- 
^id^^^ifite^  firmed  the  order,  and  stated  the  following  case  fi>r  Uie 
cootents  wM      opinion  of  this  Court : 

not  admissible^       ' 

for  the  sake  of        Jomes  Bedwordy  the  husband  of  the  pauper,   being 

proring  therebj 

the  Talue  of  the  Settled  by  fairing  and  service  in  Castle  Morton^  afterwards 
took  a  tenement  in  the  parish  otLongdanj  in  the  county 
of  Woreester^  of  one  Miss  Poole;  the  terms  of  the  taking 
were  contained  in  a  written  agreement,  unstamped^ 
which  was  lost.  James  Bedwardj  after  residing  on  the 
tenement  about  half  a  year^  gave  Miss  Poole  SA  to  be  ofiT 
the  bargain,  and  entered  into  a  fresh  agreement  with 

16  Mr* 
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Mr.  Bencenif  the  landlotd  of  Miss  Aofe,  ^o  accept^       1880. 

Win  as  tenant  in  her  stead.     The  appellants,  to  prove      r 

the  vahie  to  have  been  ItiL  or  upwards,  ofiered  parol       agahut 

The  Inhabit- 

^▼ideiioe  of  the  contents  of  the  unstamped  agreement,       ants  of 
which  had  been  lost,  in  order  to  prove  the  amount  of        ton.  ^^ 
rent  agreed  for  between  Bedward  and  Miss  Fock^  which 
parol  evidence  the  Court  refused  to  admit. 

Tauntcn^  in  support  of  the  order  of  sessions,  dted 
Bippiner  v.  Wright  (a),  as  an  authority  in  point. 

6.  JR.  Crass  and  Bathursij  contra.  It  is  not  attempted 
in  the  present  case  t6  put  the  instrument  itself  in  force: 
if  it  were  so^  the  case  dted  would  be  dedsive*  It  is 
only  introduced  in  order  to  shew,  not  the  agreement 
between  the  parties,  but  the  value  of  the  tenement.  In 
Dooer  v.  Maestaer  (i),  a  promissory  note  was  admitted 
in  evidence  for  a  coUateral  purpose^  although  not 
stamped.  Here  it  was  introduced  for  a  collateral 
purpose  only,  and  is  in  the  nature  rather  of  a  declaration 
made  by  a  party  having  competent  knowledge  as  to. the 
value. 

Abbott  C.  J.  The  promissory  note  was  there  ad« 
mitted  in  evidence,  on  the  ground  that  the  defendant^ 
who  had  been  in  that  case  guilty  of  a  crimen  shodd  not 
be  allowed  to  relieve  himself  from  the  consequences  of  it 
by  such  an  objection.  And  so  in  the  case  of  forgery,  a 
prisoner  cannot  object  that  the  forged  instrument,  when 
produced,  cannot  be  given  in  evidence  for  want  of  a 
proper  stamp.  But  this  case  is  very  di£ferent ;  for  the 
parties  here  seek  to  shew  the  value  of  a  tenement  by  the 

(a)  9JB.iJi,  478.  [h)  5  JEsp.  9S. 

proof 
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proof  a  oontract  previously  entered  into  rejecting  iU 
The  contract  was  not  tfaereTore^  in  this  cas^  coUateralf 
but  of  the  very  essence  of  the  case.  Nor  can  it  be 
introduced  as  a  declaration ;  for  it  is  a  declaration  made 
under  such  drcumstances  as  prevent  its  bdng  admitted 
in  evidence. 

Order  of  sessions  affirmed. 


nurrfiqf.  The  King  against  The  Mayor  of  Truro. 

By thiBAirtr^  QCARLETTy  on  a  former  day  in  this  term,  had  ob- 
wiidirectedy  tained  a  rule  nisi,   calling  upon  the  mayor  and 

thatwhenit  7/  ^      ''  ,  .       *. 

duwld  happen  capital  burgesses  of  Truro,  to  shew  cause  why  a  wnt  ot 
capital  bur-  mandamus  should  not  issu^  commanding  them  to  pro- 
SS^weUotttsf  cc^  to  the  election  and  swearing  in  of  two  capital 
te^^Z^!*^^  burgesses,  in  the  room  of  Edward  Lord  Exmouth  and 
^liSSbH^wftil  ^*  "^  Boscaweth  Esq.  It  appeared  upon  the  affidavits 
for  the  remain^  tjjgj  ijjg  borough  of  Truro  was  an  ancient  borough, 
oUien  into  tba    created  by  a  charter  of  the  31st  Elizabeth.    The  cor- 

placeofthoM  ,  .       ,      -.  ,  ,.  .    . 

■o  happening  to  poratiou  Consisted  of  a  mayor  and  twenty-four  capital 
moved.  Held,  burgesses,  and  the  charter  directed  that  as  often  as  and 
I  not  ao  un-  whensoever  it  should  happen  that  any  one  or  more  of 


^^JgJ^"****  the  said  capital  burgesses  for  the  time  being  should  dic^ 


^"^'^JS^^  or  dwell  aid  of  the  aforesaid  borough^  or  for  some  cause 


to  admit  two      be  removed  from  his  office  of  capital  buriress,  that  then 

penona^intfae  ^  »    ^ 

room  of  two       and  SO  often  it  might  be  lawful  for  the  other  capital 

non-rcaidmt 

capitalhuige»-  burgesses  of  the  borough,  at  that  time  surviving  or  re- 
^on  not  having  muning,  or  the  greater  part  of  them,  of  whom  the 
^J^S^JSamlbr  niayor  was  to  be  onc^  to  elect  another  or  others  of 
tibri/^mT^  the  burgesses  of  the  borough  into  the  places  of  the 

said. 
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tud  capital  burgesses  so  happening  to  die  or  to  be  1820« 

remoyed.    It  was  also  stated,  that  Lord  Eamotah  was  ^    „ 

elected  a  capital  burgess  in  1785,  and  Mr.  Boscimen  in  agahui 

The  Mayor  of 

1789,  and  that  neither  of  them,  for  the  space  of  twenty  Tbum. 
years  and  upwards,  had  resided  within  the  borough. 


Carter  appeared  for  the  mayor  and  burgesses  of  the 
borough,  and  stated  that  he  was  ready  to  consent  to 
any  rule  that  the  Court  might  make  on  the  subject. 

The  a£Bdavits  on  behalf  of  Lord  ExmoutA  and  Mr. 
BascaeBen  stated  that  they  had  never  been  amoved  from 
the  offices  of  capital  burgesses,  nor  summoned  to  attend 
any  meeting  for  the  purpose  of  taking  it  into  consider- 
ation. That  the  borough  of  Tmro  does  not  extend  over 
the  whole  town  of  Truroj  and  that  in  particular  a  street 
called  Lemofirstreetj  in  which  several  of  the  capital  bur- 
gesses resided,  was  not  within  the  borough. 

Qaselee  and  LUtledale  now  shewed  cause.  Non- 
residence  does  not  ipso  &cto  vacate  the  office  but  an 
amotion  by  the  corporation  is  previously  necessary ;  Bex 
V.  Ponsonby  {a)y  and  in  that  case  Bex  v.  Slade  is  referred 
to,  which  was  a  point  arising  upon  this  very  charter, 
and  there  it  was  held  that  the  power  of  amotion  ought 
to  be  previously  exercised  by  the  corporation,  and  the 
Court  there  said,  that  non-residence  was  not  an  imme- 
diate forfeiture,  for  reasons  which  set  the  matter  in  a 
very  plain  light.  The  reasons  assigned  ar^  that  the 
office  of  free  burgess  is  a  freehold,  and  also  that  it  was 
impossible  to  ascertain  from  what  period  the  forfeiture 

(a)  1  Veu  1. 

is 
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is  to  be  dated;  and  they  referred  to  Bex  v.  Mayot  of 
Leicester,  {a) 

The  KzKO 

^ffiT"*^  ScarleHj  contra,  contended,  that  the  words  of  the 
charter  distinctly  applied  to  the  present  case.  For 
it  stated  that  a  new  election  was  to  take  place  on 
th^  happening  of  either  of  three  events,  viz.  the 
deatii,  non-fesidenc^  or  amotion  of  any  of  the  ca- 
pital burgesses.  Here  it  is  clear  that  the  power  of 
amotion  eidsts  in  this  case ;  and  it  would  be  a  useless 
ceremony  (when  the  corporation  appear  and  state  their 
readiness  to  consent  to  any  rule)  to  make  it  necessary 
for  them  to  do  a  mere  formal  act  prior  to  the  granting 
of  the  mandamus^ 

Fer  Curiaiflu  The  general  practice  in  cases  of  this 
sort  is,  not  to  grant  a  mandamus  to  elect  unless  the 
party  has  been  previously  amoved  from  the  office.  F^ 
a  freehold  office  is  not  determined  without  some  act 
done.  In  like  manner  as  in  a  freehold  lease  on  con- 
dition, if  the  condition  be  broken  there  must  be  an 
entry  and  ouster,  in  order  to  determine  tiie  lease.  It 
is  diflferent,  in  the  case  of  a  lease  foryears  on  condition^ 
where  no  such  entry  is  necessary.  The  Court  ojight 
not  to  depart  from  its  usual  practice^  unless  the  charter 
contains  such  plain  and  unambiguous  words  as  could 
leave  no  doubt  whatever.  Here^  however,  that  is  not 
the  case.  For  though  it  is  stated,  that  in  case  any 
capital  burgesses  shall  hcqppen  to  die^  dwell  out  of  the 
borough,  or  be  removed,  others  may  be  elected ;  yet  at 
the  Old  of  the  clause  it  is  stated,  that  they  shall  be 

(a)  ^Bwrr.  2087. 

elected 
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dectod  in  the  place  of  those  so  happening  to  die  or  be       1820. 
removed.     The  intermediate  case  of  dwelling  out  of  the 
borough  is  here  omitted.    And  it  seems,  therefore,  upon        ''S^ 
the  whole,  that  the  words  are  not  so  plain  and  unam-        Taubo. 
biguous  as  to  warrant  an  interference  contrary  to  the 
usual  practice  of  the  Ck)urt. 

Rule  dischaiged. 

Melville  and  Another  against  Hatdek.       ^Tidi. 

A  SSUMPSIT.    The  plamtiff  declared,  upon  a  con-  a  gmiuitoe  of 
tract,  to  guarantee  the  payment  of  goods  furnished  ^rj^TtdOM ex. 
by  the  plaintiffi  to  Amos  Motdden :  plea,  general  issue.  ^^J^^J^^ 
The  guarantee  was  as  follows:  "  Memorandum,  23d  Sep'  «»»n^bmtwo 
tembeTf  1818, 1  engage  to  guarantee  the  paymentof  Mr.  goods  to  be 

purcfaated  by 

Amos  Moidden  to  the  extent  of  60^  at  quarterly  account,  him  of  tfa« 

^  plaintiff;  is  not 

bill  two  months,  for  goods  to  be  purchased  by  him  of  «  contiiuiiDg  or 
WiUiam  and  David  MehiUe.**  At  the  trial  at  the  sittings  nnteetotfiai 
in  this  term,  before  Abbott  C.  J.  at  Guildhall^  the  guaran-  ^te^L  ut'^^'^ 
tee  was  proved.  It  appeared  that  there  had  been  a  delivery  ^^"^,1^ 
of  goods  for  three  quarterly  accounts,  all  of  which  had  ^^^*  ^ 
been  satisfied  by  Moidden :  the  defaunr  was  made  by  him 
in  the  fourth  quarterly  payment,'  for  which  the  action 
was    brought.      It  appeared  that  in  the  first  quarter 
goods  to  the  amount  of  592.  4s.  had  been  fiumished,  and 
in  the  second  and  third  quarters  to  a  greater  extent. 
The  learned  Judge  thought  at  the  trial,  that  the  guaran- 
tee was  at  an  end  before  the  goods  were  fiimished'  for 
which  the  action  was  brought;  and  directed  a  nonsuit, 
^ving  to  the  plaintiff  leave  to  move  to  enter  a  verdict 

for 
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1820.       for  602.  in  case  the  Court  should  be  of  a  diflbrent 
opinioiu    And  now 


UXLTILLK 

against 
HArniir. 


Marryat  moved  for  a  rul6  nisL  This  was  a  continuing 
guarantee.  Here  the  expression  is  <<  quarterly  Account  f* 
which,  therefore^  does  not  mean  one  quarter's  account 
only,  but  an  account  once  in  each  quarter,  and,  there- 
fore, implies  a  dealing  for  more  than  one  quarter  of  ayear* 
And  besides,  it  is  not  for  goods  to  the  eictent  of  60^.,  but 
to  the  extent  of  SOL  for  goods.  The  fair  construction 
therefore  of  it  is  this,  that  it  was  a  guarantee  to  the 
plaintiffi  for  their  furnishing  goods  to  Moidden  upon 
certain  terms,  provided  that  the  extent  of  the  liability 
was  not,  in  any  one  quarter,  to  exceed  60A ;  and 
Mason  v.  Pritchard  (a)  is  an  authority  to  shew  that  a 
guarantee  to  a  party  for  any  goods  he  hath  or  may 
supply  my  brother  JV.  P.  with,  to  the  amount  of  lOOA, 
is  a  continuing  guarantee  until  the  credit  is  recalled; 
and  that  case  is  very  similar  to  the  present* 

Abbott  C.  J  I  had  no  doubt  at  the  trial  that  this 
was  not  a  continuing  guarantee,  and  that  it  was  ap- 
plicable only  to  the  first  quarterly  payment  after  it  was 
given.  I  am  still  of  the  same  opinion;  and  I  think 
there  is  no  ground  for  granting  the  present  rule. 

Baylst  J.  I  am  of  the  same  opinion.  The  words 
<<  quarterly  account"  do  not  seem  to  me  to  vary  the 
case ;  they  only  mean  that  at  whatever  time  the  goods 
might  have  been  delivered,  the  account  for  them  should 
be  rendered  quarterly.  A  party  who  takes  a  guarantee 
of  this  sort,  should  carefully  provide  that  there  are 

(•)  12  JBto,  S87. 

words 


Hatsut. 
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words  in  it  expressive  of  its  being  a  guarantee  for  goods        1820. 
to  be  fhrnished  by  him  from  time  to  time.    In  the  case       — 

MiLTIUJB 

of  Mason  v.  PriUhard  that  was  the  case.  The  words  agphu^ 
there  were  '^  for  any  goods  he  hath  or  may  supply ;"  60 
that  there  the  guarantee  was  applicable  to  any  goods 
furnished  at  any  time^  to  the  amount  of  100/^  whatever 
intervening  payments  might  have  taken  place.  They 
were^  therefor^  equivalent  to  the  words  **  any  goods 
furnished  from  time  to  time.*'  In  this  case,-  however^ 
I  think  there  was  no  continuing  guarantee^  and  there* 
fore  this  rule  must  be  refused. 

'  HoLROTD  J.  The  guarantee  in  this  case  does  not 
go  so  &r  as  that  in  Mason  v.  PrUch(&d:  but  was  fully 
satisfied  as  soon  as  goods  to  the  amount  of  WU  had 
been  purchased,  and  did  not  extend  to  such  goods  as 
might  be  purchased  by  him  from  time  to  time  of  the 
plaind£&.    The  nonsuit,  therefor^  was  right 

B£8T  J.  I  think  the  case  of  Mason  v.  Pritchard 
went  as  far  as  possible;  but  that  case  is  distinguishable 
from  the  present.  There  the  words  were  ^^  for  any 
goods ;"  here  no  such  expression  is  to  be  found.  The 
words  ^  quarterly  account''  do  not  aflect  this  question : 
they  were  introduced,  as  it  seems  to  m^  only  to  prevent 
the  plaintifb  fronir  calling  for  payment  at  so  early  a 
period  as  they  might  otherwise  have  don^  for  the  goods 
furnished  under  the  guarantee.  It  ought  to  appear 
unequivocally,  that  it  was  the  intention  of  the  defendant 
to  guarantee  Moidderis  payments,  for  goods  to  be  fur- 
nished from  time  to  time.'  I  cannot  collect  that  from 
the  present  guarantee.  The  rule^  therefore^  must  be 
refused. 

Rule  refused. 
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1820* 


JMi^  The  King  against  Dovx. 

The  SI  Jm.  u  DHILLIPPS  had  obtained  a  certiorari  toremove^fiv 
tibat  an  ai«-  the  purpoBC  of  quashiog  it»  a  conTiction  against  the 

sufferiogMa-  defisndanty  who  was  an  alehouse-keeper^  for  permitting 
^^M^ta^i^f  and  sii£fering  several  persona  named  in  the  conviction  to 
STratf^oa^  remain  and  continue  drinking  and  tippling  in  hip  ale- 
ofoMmtMH,   houses  between  the  hours  of  11  and  12  o'clock  in  the 

■ad  tme  1  Car, 

c  4.  eztendsdie  evening  of  the  2d  of  October^  1819,  against  the  form  of 

MHD0  iwiiiilty  Co 

the  cue  of  the  Statute.  The  conviction  was  stated  to  be  made  upon 
nquires  proof  the  oath  of  oue  Credible  witness;  and  the  objection  was, 
1^,^-^oM  that  it  did  not  also  state  whether  the  persons  who  were 
^^^^l^^^^'^*  suffered  by  the  defendant  to  tipple  in  his  alehou^e^  were 
S^^^cm  ^habitants  of  the  place  or  strangers;  inasmuch  as  in 
witness  aguDft  ^^  Xsl^t  case  the  statute  1  Car.  c.4,  must  have  been 


keeper,  for  per-  the  Statute  r^rred  to^  and  that  act  requires  the  con- 
to^^einhis  victiou  to  be  on  the  oath  of  two  credible  witnesses. 


B  persons 
linhabii. 
e&ts  or  stm- 


bed,  for  not 

^^I^^^^T  Tl:keSolickor^GeneralmdfFaU(mAewedcm9e.  This 
question  depends  upon  the  construction  of  three  acts 
of  parliament,  1  Jac»  c»  9.  21  Jac  c.  7*  and  the  1  Car. 
^  4k  By  the  first,  any  innkeqper  permitting  an  inha- 
bitant to  tipple^  wa^  liable  to  be  convict^  on  the  oath 
of  two  witnesses:  that  act  having  eiq>ireds  it  was,  by 
the  21  Joe.  I.  re-enacted  and  made  perpetual ;  but  it 
was  altered  in  this  respect,  that  the  conviction  might  be 
made  npon  the  oath  of  one  witness  only.  Hien  came 
the  1  Car.  c.4.,  which  provided,  that  an  alehouse- 
keeper  permitting  a  stranger  to  tipple^  should  ^^  incur 
the  same  penalty,  and  in  such  manner  to  be  proved, 
levied,  and  disposed,  as  in  the  former  statute  of  the  first 

year 
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year  of  hk  late  majest/flidgn."  Andthefidrconstructkin       iSfiO; 
of  the  three  statutes,  therefore,  is,  that  the  1  Car.  c.  4.  »•         ^  ^^^ 
ferred  tothe  1  Joe.  c.  9.,  as  it  was  altered  by  the  21  Jac^       <«»^ 
c.  7.,  the  rule  being  that  statutes  upon  the  same  subject 
must  be  constnied  as  one  law.   If  so,  the  conviction  upon 
the  oath  of  one  witness  will  be  equally  good,  whether  the 
persons  tippling  were  inhabitants  oc  strangers ;    aiid 
then  it  was  unnecessary  to  state  that  fact  on  the  face  of 
the  conviction. 

« 
PhiUq^pSf  contra.  The  1  Car,  c.  4.  simply  refers  to  the 
Stat.  1  Jac.  c.  9«»  which,  although  it  had  expired,  still 
lemained  upon  the  statute-book.  That  act  expressly 
requires  proof  by  two  witnesses ;  and  the  Ck)urt  will 
not  extend  a  case  of  a  conviction  under  a  penal  statute^ 
by  the  forced  construction  contended  for  on  the  other 
side.  Although  the  amount  of  the  penalty  is  triflings 
yet  by  the  21  Jac.  c.  7.  &  4.  the  present  conviction,  unlesa 
quashed,  imposes  a  very  heavy  disability  upon  the 
defendant. 

Abbott  C.  J.  At  the  time  when  the  1  Car.  c.  4.  wad 
passed,  the  legblature  had  in  view  both  the  statutes,  for 
they  refer  distinctly  to  them  both ;  and  as  they  have, 
after  that,  directed  that  in  the  case  of  a  conviction  the 
I^roof  shall  be  the  same  as  that  required  by  the  1  Jac, 
c.  9.,  I  think  that  we  are  not  at  liberty  to  construe  their 
meaning  to  be  a  reference  to  the  1  Jac.  c.  9.,  as  altered 
by  the  21  Jac.  c.  7.  That  being  so,  the  objection  to  the 
present  conviction  must  prevail. 

Baylet  J.      The  only  safe  way,  in  cases  of  this 

sort,   is  to  abide  strictly  by  the  words  of  the  act; 

Vol.  JII.  R  r  and 
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189a      ad  if  wedoBC^  Uiae  is  no  doidbt that thb oanrictioii 
kbad 

HoSiBOTD  and  Best  Js.  concurred. 

Conviction  qoaslMd. 

^^^  Barrow  against  Humphreys. 

JSj^who^*  A  ^^^^  ^^  ^^^^  obtained,  calling  upon  Wmiam 
«*P<«»^^  •  Davenportj  Esq.,  to  shew  cause  why  an  attadnnent 

tend  aft^e        flhoold  Dot  itsue  agalust  him  Ibr  not  obeying  a  sabpcena 


guilty  of  a  oon-  issoed  in  this  cause.    Hie  cause  was  entered  for  trial 

giectiiig  to  at-    at  the  Uttt  assizes  for  Chester^  and  Mr.  Davenport  was 

theouflebenot  sobpceoaed  on  the  part  of  the  plainttfl^  who  attended 

tt^  on  to  .   ^^  jj-^  witnesses,  and  delivered  his  brieis  to  counsel, 

and  preoioits  to  the  cause  being  ecdled  on  for  trial,  Mr. 

IX  was  called  in  open  court  upon  the  subpoena,  by  the 

crier  of  the  court;  but  not  answering,  the  plaintiff  was 

obliged  to  withdraw  bis  record.     The  affidavit  stated, 

that  he  was  induced  to  do  this  solely  by  the  absence  of 

Mr.  Davenportf  without  whose  evidence  be  could  not 

safely  pcoceed  to  trial.  * 

Cross  SerjL  now  shewed  cause.  The  party  was  not 
in  contempt  until  his  evidence  was  required  in  the  cause 
in  which  he  was  subpoenaed*  In  this  case  that  cause 
was  never  called  on  for  trial,  and,  consequently,  there 
was  no  cause  in  which  he  could  be  called  upon  to  give 
this  evidence.  In  Bland  v.  Swaffbrd  (a).  Lord  Kenyon  waa 
of  opinion,  that  no  action  would  lie  against  a  witness 
merely  on  the  record  being  withdrawn,  in  any  case,  un- 


k 


L 
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h»M  file dMis^  ttftd  been  cAHed  orf  atid  the  jmry  swdM|       182a 

and  he  stated,  that  th«l  Gcnitt  had  no  jurkdictiota  until 

such  time  as  the  jury  were  sworn.  That  case  is  in  point*     ^Jgjjjjjj 

He  <liM  tcmehd^  fliit,  upon  the  iherits  dlftcIoMd  by 

fh^  AflMMMr  ill  answer,    the   role  ought  to  be  &i^ 

ehafge#. 

Scarktis  cMtri.  The  party  was  in  contempt  by  not 
obeying  ib€  order  of  the  Court  The  disobedience  of 
the  order,  in  its  letter,  constitutes  the  contempt.  In  the 
dase  tSBkmd  v.  Swffbrd^  the  action  was  brought  against 
Ae  witness  for  the  damage  sustained  in  consequence  of 
his  non-attendance,  and  no  damages  could  be  proved 
to  arise  from  his  neglect  to  Mtend,  unless  the  cause 
were  Actually  cidled  on ;  and  it  was  shewn  to  have  been 
lost  by  the  non-attendance  of  the  witness. 

Abi^ott  C.  J.  I  feel  (be  utmost  respect  foi^  any  opt- 
nion  that  ever  fell  from  liOrd  Kenyan.  But,  adverting 
to  the  form  of  the  subpili^na  which  commands  the  wit- 
ness to  be  before  the  Coui^  on  a  given  day,  it  does  seem 
to  me^  at  present,  that  if  a  party  forbears  to  attend,  in 
obedieiibe  to  it  at  the  assizes^  he  is  in  contempt.  I  am 
by  no  means,  however,  prepared  to  say,  that  that  is  my 
driiberate  judgment  It  is  not  necessary  to  decide  that 
qnestion,  because  I  am  clearly  of  opinion,  that,  upon 
the  merits,  this  rule  ought  to^be  discharged. 

Bayley  J.  I  incline  to  thinks  that  if  the  Judge  at 
nisi  prim  allows  his  officer  to  call  the  witness  upon  his 
ftibposna,'  and  he  does  not  appear,  he  is  then  in  con«- 
tempt,  for  ihe  order  is  to  attend  on  a  given  day  and 
hour  10  give  evidence  in  the  cause,  and  if  he  neglects  so 

B  r  2  to 


Bammow 

ogamM 

HuKWunb 
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1820.       todo^  he  is  then  guilty  of  a  disobedience  to  that  order, 
end  that  constituteB  the  contempt 

HoLBOYD  J*  Whatever  may  be  requisite  to  make  a 
witness  liable  in  a  civil  action,  in  consequence  of  his 
non-attendance,  I  am  of  opinion,  that  he  may  be  guilty 
of  a  contempt  of  Court,  by  not  attending,  although  the 
cause  be  not  called  on.  It  is  the  neglect  to  appear,  as 
required  by  the  subpcena,  that  constitutes  the  contempt. 
If  a  party  stay  away  so  long  as  to  shew  that  it  is  im- 
possible for  him  to  attend,  he  must  be  taken  to  stay 
away  with  a  determination  to  disobey  the  order  of  the 
Court,  and  that  is  quite  sufficient  to  call  upon  him  to 
answer  for  the  contempt.  Upon  the  merits,  however, 
I  am  of  opinion,  that  this  rule  should  be  discharged. 

Best  J.  Whenever  a  case  similar  to  that  of  Bland 
V.  Swqffbrd  shall  again  occur,  it  may  be  worthy  of  con- 
sideration, whether  that  decision  can  be  supported.  It 
appears  to  me,  however,  that  there  is  a  material  dis- 
tinction between  that  case  and  the  present.  An  attach- 
ment for  contempt  proceeds  not  upon  the  ground  of  any 
damage  sustiuned  by  an  individual,  but  is  instituted  to 
vindicate  the  dignity  of  the  Court.  Wherever  it  is  dis- 
tinctly shewn,  that  the  party  meant  to  disob^  the  order 
of  the  Court,  he  is  guilty  of  a  contempt.  The  calling 
of  the  witness  upon  the  subpoena,  is  only  for  the  purpose 
of  obtcdning  clear  evidence  of  his  having  neglected  to 
appear,  but  that  it  is  not  necessary,  if  it  can  be  clearly 
shewn  by  other  means,  that  the  party  has  disobeyed  the 
order  of  the  Court  Upon  the  merits,  however,  I  agree 
with  my  Brothers,  that  this  rule  should  be  discharged* 

Rule  discharged^ 


n  THB  FrR8T  Year  or  GEORGE  IV.  eol 

18S0. 


Selig  against  Leidersdobff  and  Another.      5?**^ 


nPHE  defendant,  Leidersdqffl  being  in  the  custody  of  a  deftnc 

.  the  warden  of  the  Fleets  on  common  process  issued  Stted*totiSi 
against  himself  and  the  other  defendant,  his  partner,  was  2!SS  m»B» 
this  day  brought  into  court  on  a  habeas  corpus  ad  r^  ^podtl  origiiid* 
spondendum,  and  it  appearing  that  there  was  a  special 
original,  returnable  in  this  court  on  the  morrow  against 
the  two  defendants,  F.  Pollock  moved,  that  the  defend- 
ant, Leidersdoiffi  who  alone  was  in  custody,  might  be 
committed  to  the  custody  of  the  marshal  of  the  Mar^ 
shalseoj  upon  the  cause  of  action  in  this  court,  and  also 
upon  that  in  the  Common  Pleas;  and  he  cited  a  case  in 
which  the  Court  had  made  a  similar  order,  in  Easter 
term,  1819,  and  produced  an  office  copy  of  the  rule  iu 
that  case. 

HoLBOYD  J.,  who  alone  was  in  court,  saw  no  ob- 
jection, in  principle^  to  the  application ;  and  as  there 
was  a  precedent  in  the  case  cited,  made  the  order  an 
prayed. 

Barmnoallj  on  a  subsequent  day,  moved  to  discharge 
the  defendant  out  of  the  custody  of  the  marshal,  on  th« 
ground  that  the  former  committal  was  irr^ular,  the 
writ,  at  that  time,  not  being  returnable.  There  was  no 
bill  or  declaration  in  this  court  to  charge  him  with. 
The  writ  being  directed  to  the  sheri£^  he  was  ordered 
to  have  the  defendant  in  court  on  a  given  day.  The 
Court,  however,  said  they  saw  no  objection  to  the  pro« 
ceeding ;  and  Biofky  J.  said,  that  provided  the  writ  were 
R  r  8  return* 


}^80.        retizmable  when  the  committal  took  place,  the  proceed- 

" ing  was  regular ;  but  that  he  had  frequently  been  sur- 

againsi        prised  .to  find,  that  defendants  were  cominitted  to  the 
IjciDX|uoo«rff« 

custody  of  the  marshal  before  the  return  of  the  writ, 

T^hiph  was  certainly  irregulart    In  thij  caa^  how^yef, 

t|»ewri(wa|i  no^r  returned,  i^^d  the  defeqamt  wiis  in 

^  Pf  Qper  custody. 


WiKCB  and  Otbere. 

'^^^  jgAfiNEWALL  had  obtained  a  rule,  calling  uppR 
ST'^SSt"  the  lessor  of  the  plaiqtifF  to  shew  cause  why  the 

until  the  taxed    proc^ings  in  this  ejectment  shoul(l  qot  be  ^tay^  un^l 
in  equity,  the  costs  of  all  former  proceecjingsi  both  ^\  1*W  fmd  ii| 

Mmeptttyfor.  equity,  should  be  paid.  The  following  were  the  f|ict| 
the  Mine  pre-  of  the  case.  In  the  year  1805  the  lessor  of  the  plain- 
"*  **"^  tiff  had  caused  an  ejectment  to  be  servec^  upon  Hpny 
Hotinor,  who  then  possessed  the  premises,  in  which  eject- 
ment he  did  not  further  proceed;  on  th^  15th  June^ 
1805,  H.  Hannor  was  summoned  to  appear  to  a  writ 
of  right  at  the  suit  of  the  lessor  of  the  plaintiff,  for 
which  an  appearance  was  entered,  and  no  farther  pro- 
ceedings were  taken.  In  April,  18Q6,  the  lessor  of  the 
plaintiff  entered  his  writ  of  right  in  the  manor  court, 
axid  Honnor  appeared,  and  the  lessor  of  the  playitiff  de- 
livered his  count  in  the  said  writ,  and  the  then  defeAd- 
ant,  in  1808,  pleaded  thereto;  since  which  no  further 
proceedings  had  been  had  in  that  suit  In  Juncj  18(0, 
the  lessor  of  the  plaintiff  filed  his  bill  in  Chancery 
against  Hannor,  praying  that  he  might  be  ordere4  to 

deliver 
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deliver  up  the  premises  therein  mentioned  (being  the  1820> 
same  premises  for  which  all  the  former  proceedings 
were  had)  to  the  lessor  of  the  plaintifP,  and  accomit  for 
the  rents  and  profits.  The  defendant  having  appeared 
and  answered^  and  the  plaintiff  having  replied^  the 
cause  ^me  on  to  be  tried  in  February^  ]815»  when  no 
person  appearing  for  the  plaintiff,  the  bill  was  dismissed 
with  costs.  On  his  application,  however,  it  was  re* 
stored,  and  was  finally  heard  in  June,  1818,  and  the 
Court  ordered  that  the  bill  should  be  dismissed  with 
costs.  In  July^  1818^  the  costs  were  taxed  at  ll4Lf 
upon  which  a  subpoena  was  issued  against  the  lessor  of 
the  plaintiff  for  that  sum,  and  various  applications  were 
made  at  his  dwelling-house  for  the  purpose  of  seeing 
him  and  requesting  payment,  but  he  was  not  to  be 
found.  The  lessor  of  the  plainti£^  not  having  paid  the 
costs,  again  exhibited  his  bill  in  Chancery  against 
H^Honnor^  praying  to  be  relieved  according  to  the 
prayer  of  the  original  bill,  to  which  bill  i/.  Hannar 
filed  a  demurrer;  but  before  argument  i7.  ^oftTior,  in 
November,  1818,  died,  having  by  his  will  appointed  the 
defendants  his  trustees  and  executors ;  and  in  the  month 
of  October  last  the  lessor  of  the  plaintiff  caused  a  de- 
claration ir.  ejectment  to  be  delivered  to  the  defendants^ . 
for  the  recovery  of  the  same  premises  as  were  comprised 
in  the  former  proceedings.    And  now 

Marryat  shewed  cause.  The  defisndant  is  entitled 
only  to  a  stay  of  proceedings  until  the  costs  of  the 
former  ^ectment  be  paid.  In  the  writs  of  right  there 
are  no  costs  iillowed,  and  there  is  no  authority  for  stay-* 
ing  proceedings  until  the  costs  of  a  suit  in  equity  are 
paid* 

R  r  4  Bamewdh 


Dos 
ogamMi 

WlKCB. 
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1820*  JBamMoUf  contra.    The  principle  upon  irhich  the 

Courts  have  acted  in  staying  the  proceedings  until  the 
costs  of  a  former  suit  have  been  paid,  is  the  vexatioii 
and  oppression  caused  to  the  defendant  by  several  suits 
instead  of  one.  In  this  case  the  defendant  has  been 
vexed  with  six  di£Ferent  suits.  The  object  of  all  was 
the  recovety  of  the  same  premises.  The  proceed- 
ings in  equity  were  in  substance  an  gectment;  for  the 
prayer  of  the  bill  was,  that  the  premises  might  be  de- 
livered up  to  the  defendant,  the  costs  thereby  incurred 
are  as  much  a  subject  of  vexation  to  the  defendant  as 
those  in  an  ejectment.  The  pracdoe  formerly  was  for  a 
court  of  law  not  to  stay  the  proceedings  unless  the  two 
ejectments  were  brought  in  the  same  court  (a)  The 
modern  practice  is  otherwise,  and  the  courts  now  stay 
proceedings  until  the  costs  of  a  former  gectment  are 
pud,  whatever  court  it  was  commenced  in.  In  Doe, 
dem,  Pinchardy  v.  Boe  (A),  the  Court  stayed  the  pro- 
ceedings until  the  costs  of  an  action  for  mesne  profits, 
as  well  as  the  costs  of  a  former  gectment,  were  paid* 

Aboott  C.  J.  I  think  we  should  be  going  further 
than  any  court  of  law  ever  has  done^  if  we  were  to 
order  a  stay  of  the  proceedings  until  the  costs  of  the 
bill  in  equity  were  paid.  The  costs  at  law  are  the  legal 
consequences  of  the  suit;  the  costs  in  equity  are  in  the 
discretion  of  the  Chancellor,  and  entirely  depend  upon 
circumstances.  The  usual  form  of  the  rule  is,  that  the 
proceedings  be  stayed  until  the  costs  of  the  former 
ejectment  be  paid.  It  is  true  that  in  one  instance  the 
Court  stayed  the  proceedings  until  the  costs  in  the 

(a)  ISid.  279.  (6)  4  Eatt^  SS5. 

action 


nr  THE  FiBsrr  Year  of  GEORGE  IV.  606 

acdon  also  for  mesne  profits  were  paid ;  but  the  damagea       iSSOu 

and  oosts  in  such  an  action  are  the  consequences  of  th6 

action  in  gectment.     I  think,  therefore,  that  this  rule        agam$t 

WlXCB. 

should  be  made  absolute  for  staying  the  proceedings  until 
the  costs  of  the  former  gectment  be  paid. 

Rule  absolute  for  staying  the  pro- 
ceedings until  the  costs  of  a 
fonner  gectment  be  paid. 


Bishop  against  Kate. 

HTHIS  was  a  writ  of  error  upon  a  judgment  obtained  it  is  bo  gromd 

in  the  Borough  Court  of  NMingham.    It  appeared  u[|W^t?M 

upon  the  record,  that  on  the  22d  Octcbevy  1817,  TJumas  SST^iSSt 

Kaye  levied  a  certain  plaint  against  Thomas  Bishop f  V^^?^^t^ 

whereupon  a  summons  issued,  returnable  on  the  5th  of  of  actum  ac- 
crued.   In  at« 
November  s  and  a  capias  afterwards  issued  to  arrest  the  sumpnt^tiM  de- 


defendant,  returnable  on  the  19th  Nooember.     The  tfaattfaepio- 
dedaration  then  stated,  that  on  the  lih  Nooember^  1818,  made^rUm 
the  defendant  was  indebted  to  the  plauitiff  in  582.  for  i^i[rr!!^ 
money  lent  and  advanced,  &c.     Plea,  that  the  promises  ^*^  ^  ^^ 
in  the  declaration  were  made  by  JSis^  jointly  with  one  ^juiyf.bj 

tbeir  Terdic^ 

Thomas  CrawtheTf  who  is  still  living,   and  within  the  found  that  the 

defendant  pfo- 

jurisdiction  of  the  Court,  as  assignees  of  the  estate  of  miscd,  without 
JV.  2.  £.,  a  bankrupt,  and  not  by  the  defendant  alone :  he  pmnised 
replication,  that  the  promises  made  in  the  dedaration  ^i^^c^f^ 
mentioned  were  made  by  the  said  T.  Bishop  alone,  in  ^uct^SS 
manner  and  form  as  the  said  7.  Kaye  hath  above  thereof  because  it  did 

*^  not  dtttinctlx 

complained  against  him^  and  not  by  Bishop  jointly  with  pronounceupon 
the  said  T.  Crawtherj  in  manner  and  fotrm  as,  Bishop 
hath  in  his  plea  alleged*    The  record  then  stated  the 

venire, 
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l98Qk  ▼tniro^  iiod  that  the  jury,  by  their  verdict,  found  that 
""**^  BUhop  did  undertake  and  promise  in  manner  and  form 
MmK  a*  the  plaintiff  hath  above  thereof  complained  against 
him*  Upon  vrhich  the  plaintiff  obtained  judgment  in 
the  Court  below ;  and  the  record  bding  removed  by 
writ  of  error,  the  following  causes  were  assigned :  first, 
that  it  appeared  that  the  plaint  was  levied,  and  the 
summons  and  capias  were  issued,  before  the  cause  of 
action  had  accrued;  secondly,  that  the  jury  merely 
found  that  the  defendant  did  undertake  and  promise^ 
without  finding  that  he  alone  did  so  undertake  and 
promise.  The  case  was  argued  in  Michaelmas  term, 
1818,  by 

CUt^  for  the  plaintiff  in  error.  The  declaration 
states,  that  the  defendant,  on  the  17th  Nooember^  was 
indebted ;  and  it  appears  upon  the  record  that  the  plaint 
was  levied  on  the  25th  October.  The  suit  was  therefore 
Qommaiced  before  the  cause  of  action  accrued.  In  Foiier 
ym  Banner  {a)f  it  was  held  auffident  for  the  plaintiff  to 
prove  a  trespass  or  injury  before  the  bill  filed,  although 
after  the  latitat  was  returned;  but  that  was  because 
the  bill  was  the  commencement  of  the  action.  In 
VenaUesv.  Dtsffe  (A),  which  was  an  action  by  bill  for 
maliciously  indicting  the  plaintiff  for  keeping  a  bawdy- 
house^  upon  which  indictment  he  was  acquitted  upon  a 
dsiy  mentioned  in  the  declaration,  which  day  was  after 
Michadma$  term  began,  it  was  held  that  the  bill  and 
and  the  declaration  were  bad,  because  it  ai^)eared  that 
the  plaintiff  had  no  cause  of  action  on  the  first  day  of 
Miciaelmas  term,  to  which  day  the  declaration  must 

(a)  Cmpcry  454.  (ft)  CaHkew»  1 13. 

relate; 
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r^l^t^i  luid  h?  also  dted  Purcdl  v«  M^Jfrnwira,  {a)  W8a 
ypon  the  seopod  point  the  fipding  of  the  jury  19  T — 
l^ad,  in  fixt^t  of  judgment ;  for  tb?  d^^ndant  pleaded  ^M 
that  be  projnis^  jointly  with  another,    but  the  jury  ^ 

^ave  only  found  that  ho  promisedt  but  not  that  be 
promis^^  alone.  The  vprdict  shpuld  find  difitincUyi 
and  not  argumentatively:  here  the  finding  should 
have  been  that  the  defendant  nndertopk  ^one* 
The  jury  have  left  nntonobed  tb^  substance  of  the 
i^sue. 

JjittledalCiCaatri^  The  statute  Qfj^oM^fSi^tends  tpinr 
ferior  <?9urt8j  and  the  olgectipn  is  therefore  cured  by  ver- 
dict, Hale  y.  Clare,  {b)  The  day  in  this  declaration  is  not 
m^terioL  In  Cole  y.  HccaMns  {c\  it  was  held,  upon 
general  demurrer^  that  in  indebitatus  assumpsit  the  day 
is  not  materia],  but  was  merely  matter  of  form,  and 
cause  of  special  demurrer.  In  Staffbrdy.  Forcer  {d\  it 
was  held,  in  arrest  of  judgment,  in  an  action  on  a  pro- 
missory note,  that  the  day  was  material,  and  a  distinct 
tion  was  taken  between  an  action  founded  upqn  a  parol 
promise  and  a  note.  In  this  case^  the  action  is  founded 
upon  a  mere  parol  promise;  but  in  Heathers  y. 
Bryan  (e),  it  was  expressly  held,  that  after  verdict  it  was 
no  objection  that  the  plaint  was  levied  in  an  inferior 
court  before  the  cause  of  action  accrued.  That  was  an 
action  upon  a  quantum  meruit  in  the  Palace  Court,  for 
the  use  and  occupation  of  premises  for  three  quarters  of 
a  year,  ending  on  the  25Ui  March.  The  plaintiff  ob- 
tained a  verdict;  and  it  appeared  from  a  transcript  of 

(o)  1  Compb.  19a  (6)  1  SaXk.  266. 

(c)  1  Ar.  SI.  (<0  10  JIM.  01}. 

(•)  1  wuu  isa 

the 
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1820.  the  record  that  the  Coart  wbb  held  on  the  10th  Marckf 
which  was  before  the  three  quarters  of  the  year  ended, 
and  this  was  assigned  for  error;  but  the  Court  were  <^ 
opinion  that  the  objection  was  cured  by  verdict.  In 
Sender  v.  Curtis^  which  was  an  action  of  assault  and 
battery  in  the  Palace  Court,  it  appeared  that  the  plaint 
was  levied  some  days  before  the  day  of  the  assault  laid 
in  the  declaration ;  but  the  Court  held^  that  this  being 
after  verdict,  was  aided  by  the  statute  18  Eliz.  And  in 
WaterUm  v.  Plaxton  {a\  which  was  an  action  of  assault 
and  battery;  and  upon  error  brought,  it  appeared  that 
the  day  in  the  declaration  was  after  the  teste  in  the 
original  writ ;  but  being  after  verdict,  it  was  held  that  the 
objection  was  cured  by  the  statute  18  EUz.  In  Coimpiit 
Digestf  titi  Pleader^  3  M.  5.  it  is  laid  down,  that  if  the 
time  is  allied  to  be  afl;er  the  declaration  filed  at  any 
time^  it  is  bad  upon  demurrer.  He  also  cited  Pugh  v, 
Robinson  (A),  and  Lee  v.  Sogers,  (c) 

As  to  the  second  point,  the  Court  will  intend  eveiy 
thing  in  favour  of  the  verdict  It  is  sufficient,  if  the 
words  of  the  finding  can  be  so  construed  as  to  meet  the 
issue;  for  it  is  not  to  be  supposed  that  the  jury  have  re- 
jected a  material  and  tried  an  immaterial  issue.  Now, 
the  plaintiff  complains  in  his  declaration,  that  the 
defendant,  being  indebted  to  him,  promised ;  and  the 
replication  states,  that  he  promised,  in  manner  and  form 
as  in  his  declaration  alleged ;  and  the  jury  have  found 
that  he  undertook^  which  must  be  taken  to  be  in  manner 
and  form  as  stated  in  the  declaration,  which  states  a 
sole  promise.    The  jury,  therefore,  have  substantially 

(a)  9  G.  It  C  J7.  (»)  1  T.  R.  116,  (c)  1  Lev.  Ua 

found 
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found  that  the  promise  was  made  by  the  defendant       18S0. 
alone,  and  not  by  him  jointly  with  another* 


Abbott  C.  J.  I  am  of  opinion  that  this  case^  upon 
the  first  point  made  in  argument,  is  not  to  be  distin- 
guished from  Heathers  v.  Bryony  and  the  authorities 
there  cited;  and  consequently,  that  that  objection  is 
cured  by  verdict.  But  upon  the  second  point,  I  think 
that  the  judgment  cannot  be  supported ;  for  the  verdict 
does  not  distinctly  find  the  issue  joined  between  the 
parties. 

Baylet  J.  I  am  of  the  tome  opinion.  The  authori- 
ties referred  to  in  argument  are  decisive  on  the  first 
point.  The  day  in  this  case  is  wholly  immaterial ;  and 
that  distinguishes  this  from  the  case  of  FetuMes  v. 
2X^,  where  the  day  of  the  acquittal  appeared  upon 
the  record  to  be  after  the  commencement  of  the  suit. 
There  the  day  was  material,  because  it  described  the 
record  of  acquittal ;  and  in  that  case  it  must  have  been 
correctly  set  out,  even  if  laid  under  a  videlicet.  I  am  of 
opinion,  however,  that  the  judgment  must  be  reversed, 
upon  the  ground  that  the  verdict  does  not  distinctly 
pronounce  upon  the  issue  joined  between  the  parties. 
The  declaration  charges,  that  the  defendant  promised. 
Now,  that  allegation  may  be  supported  either  by  proof 
of  a  joint  or  separate  promise.  The  defendant,  how- 
ever, pleads  that  he  promised  jointly  with  another.  The 
issue  to  be  tried  was,  whether  hd  promised  jointly  or 
alone.  The  jury  have  found  merely  that  he  promised, 
without  saying  whether  alone  or  jointly.  The  verdict, 
therefore,  does  not  pronounce  upon  the  only  point  in 

issue 


lUnk 
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J8«a  iKU  bttirem  the  psfftMM.  Ilis  iiMeM»rf  Ihiilifs&MMl 
be  shewn  by  tbtf  v«tdi<Cf  tbftt  the  juty  hare  taken  info 
consideration  the  point  in  issue.  The  case  of  Tretar  v. 
WaU{a)  is  an  asthonQr to shovr  that  a  coart  of  Mror 
osBiiot  amraid  a  veairo  da  no?o»  when  tba  proceaduags 
Of  ifpMte  in  ad  inferloi  cxwM. 

HotRonr  J.  coDeurmd. 

(a)  1  T.JL  UU 


El  parte  Johk  Clarke* 


taedet. 


QUBNEY  moved  that  the  Mastev  be  at  liberty  tt» 
enroll  the  copy  of  articles  of  clerkship  of  ^JhAn 
Cka^tf  the  original  articles  having  been  lost  Th6 
Court  granted  the  role^  and  he  was  afterwards  admittad^ 
under  a  fiat  of  Bsst  i^  upoh  pndoetioB  of  the  eopy 
of  the  artiele%  and  the  usual  affidavits  of  his  service^ 
and  of  notices^  &c. 


CASES 

ARGUED  AND  DETERMINED  1820. 

IK   THE 

Court  of  KING'S  BENCH, 

iir 

Trinity  Term, 

In  the  First  Year  of  the  Reign  of  Oeoroe  IV. 

Looas  and  Another  against  Dicas  and  Ron-  saiurd^, 
D£AU,  Gent, 

ASSUMPSIT  for  work  and  labour.    The  defendant,  Upon  the  dM». 
lutioii  of  A 

Dicasj  pleaded  the  general  issue,  and  Rondeau  suf-  putncnhiiH  it 
fered  judgment  to  go  by  default.     At  the  trial  before  ^^l!!^^d^put- 
AbbottCJ.   at   the  London  Sittings  after  last  Hilary  3^*2ho^d  "^ 
term,  the  following  appeared  to  be  the  facts  of  the  case:  ^^5?^^^*"^ 
The  two  defendants,  who  were  attomies,  had  been  in  •  ^**  l^/^' »  . 

^.  WaSlDIORIMd 

partnership  together  at  the  time  when  the  debt  was  con-  of  this,  and  ex- 

.  prwdyagrwd 

tracted.      Disputes  having  arisen  between  them,  they  to  exonerate  the 

agreed  to  dissolve  their  partnership,  and  it  was  arranged  from  aiirespon- 

between  them  that  Bondeau  should   receive   the  part-  ^i^^^  ^^^  ^. ' 

nership    debts  and  discharge    the   plaintiffs'  demand.  JJ^'^|^[ite** 

The  plaintiffi  had,  however,  no  other  knowledge  of  any  "Ji^^J^**J^ 

arrangement  between  the  parties  than  was  given  them  •'^  ^7  ^' 

Vol.  III.  S  s  by  pwtmTs. 


612  CASES  IN  TRINITY  TERM 

1820.  by  a  letter  from  Rondeau,  dated  8th  Juncj  1818,  which 
was  as  follows :  "  We  have  been  arranging  our  accounts, 

wana  and  Mr.  Dicas  and  myself  have  agreed  that  I  should 
take  the  amount  of  your  account  on  myself,  which  I  will 
be  responsible  for  to  you."  Upon  reeaving  this  letter  the 
plaintiffs  expressly  agreed  to  exonerate  Dicas  from  all 
liability  as  to  the  partnership  account,  and  stated  that 
they  should  charge  it  to  Bondeatfs  private  account,  he 
having  continued  to  employ  them  as  his  agents.  Some 
time  afterwards  Rondeau  became  embarrassed  in  his  cir- 
cumstances, and  the  present  action,  in  Easter  term, 
lSl9,  was  commenced  against  both  defendants.  At  the 
trials  JbboU  C.  J.  was  of  opinion,  that  these  fiicts  did 
not  amount  to  a  good  defence,  and  the  pUdntiffi  had  a 
verdict  Scarlett  having,  in  last  Hilary  term,  obtained 
a  rule  nisi  for  a  new  trial, 

Jn  WiUiams  shewed  cause.  It  is  clear  that  originally 
both  Dicas  and  Rondeau  were  liable  for  this  debt,  and 
what  circumstances  are  there  to  shew  that  either  of 
them  is  discharged  ?  There  is  no  release,  nor  has  there 
been  any  payment.  It  is  true  that  where  creditors  have 
agreed  to  take  a  composition  in  lieu  of  their  debts,  no 
one  of  them  can  afterwards  sue  for  the  part  remaining 
due,  Cockshott  v.  Bennett  (a)«  But  that  proceeds  on  the 
ground  that  such  an  action  would  be  a  fraud  on  the 
other  creditors.  Here  that  doctrine  cannot  apply.  In 
this  case  no  fresh  security  is  gained  by  this  arrangement 
to  the  pluntifis,  nor  any  new  person  made  their  debtor. 
There  is,  therefore,  nothing  to  take  from  the  plaintiflEi 

(«)  t  r.  R,  16S, 

their 
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their  originar  right  of  action   agaimt  both    the  de- 
fendants. 

Scarlett,  Tindal,  and  Cottingham^  contra*  The  general 
position  laid  down  on  the  other  side  is  not  to  be  dis- 
puted. The  question  is,  whether  there  was  not  evidence 
here  to  shew  that  the  jdaintifls  knew  of  and  were 
parties  to  the  arrangement  between  Dicas  and  Bandeau^ 
and  after  that  made  the  promise  exonerating  the  fin> 
mer  from  all  farther  responsibility.  In  that  case  there 
would  be  a  sufficient  consideration  for  the  promise.  For 
there  needs  not  to  be  any  advantage  to  the  plaintiffi ;  it 
b  sirfBdent  if  there  be  a  detriment  to  Dicasj  the  defend- 
ant And  there  was  a  detriment  to  him ;  for,  in  con- 
sequence of  this  promise,  he  permitted  Bondeau  to 
receive  to  his  sole  use  the  debts  due  to  the  partnership. 
This  is  in  the  nature  of  a  covenant  not  to  sue  Dieas^ 
leaving  it  open  to  the  plaintift  to  sue  Bondeau.  It 
could  not,  therefore,  be  pleaded  as  a  release.  Evans  v. 
Dnmmond  (a),  and  Bead  v.  White  and  Others  (&),  are 
authorities  for  the  defendant  In  Bedford  v.  Deakin  {c) 
there  was  an  express  reservation  of  the  liability  of  the 
ether  partner,  wfaidi  there  is  not  in  this  case. 


1820. 


lionoi 

]>ICAt. 


Abbott  C.  J.  Even  if  it  had  been  distinctly  proved 
in  this  case  that  the  plaintiff  were  acquainted  with  the 
fact,  that  Bondeau,  by  virtue  of  the  arrangement  between 
him  and  the  defendant,  Dkas,  was  to  receive  the  debts 
doe  to  the  partnership,  and  take  upon  himself  the  pay- 
ment of  this  demand,  I  should  still  have  had  great 
doubt  whether  the  plaintifis  had  released  Dicas  ;  but  in 


(a)  4  Bsp.  N.  P.  9S. 
(e)  9  M.^  J.  210. 


(b)  i  Ssp.  N^JK  1S8. 
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1820.        the  absence  of  that  proof,  I  am  clearly  of  opinion  that 
^  there  is  no  defence  to  the  present  action.     All  that 

LODOX 

mgainst  Dicos  says  is,  that  he  will  not  interfere  with  Bjondemi^ 
collecting  the  partnership  debts.  But  there  is  no  evi- 
dence whatsoever,  except  the  expression  in  Itondean/C^ 
letter  of  the  8th  oijune^  1818,  in  which  he  says,  <<  We 
have  been  arranging  our  account,  and  Mr.  Dicas  and 
myself  have  agreed  that  I  should  take  the  amoimt  of 
your  accounts  to  myself;"  from  whence  it  can  be  £urly 
concluded  that  the  plaintiffs  knew  at  all  of  any  arrange- 
ment between  the  parties  ?  That,  however,  was  clearly 
not  sufficient  to  shew  them  the  nature  and  terms  of  such 
arrangement;  and  unless  that  knowledge  be  brought 
home  to  them,  there  can  be  no  doubt  whatsoever  in  the 
present  case. 

Baylby  J.  It  is  quite  clear  that  originally  the  plain- 
tiffs had  a  right  of  action  against  both  Dkas  and  Ron^ 
deau;  and  the  only  question  is,  whether  Dicas  has  been 
discharged  by  the  plaintiff  from  it.  It  is  for  the  de- 
fendant, Dicas,  to  shew  how  he  was  discharged.  A 
release  is  one  mode ;  another  is  satisfaction.  It  is  clear 
that  the  former  has  not  been  given,  and  an  agreement 
by  the  plaintifB  to  abandon  a  claim,  unless  there  be  a 
consideration  shewn,  is  a  mere  nudum  pactum.  Now 
what  consideration  is  there  in  the  present  case  ?  If,  in- 
deed, it  had  formed  part  of  the  agreement,  that  Rondeau 
should  continue  to  employ  the  plaintiffi  as  his  agent,  it 
might  have  been  different ;  for  that  would  have  been  a 
benefit  to  them.  Undoubtedly,  however,  there  may  be 
a  consideration  arising  out  of  a  detriment  to  the  defend- 
ant ;  and  it  is  said  that  the  allowing  Rondeau  to  collect 
the  partnership  debts  was  a  detriment  to  Dica$^  and 
^  miglit. 
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might,  therefore,  be  a  good  consideration  for  the  plain-         1820. 


LODGI 


tifTs'  promise.  But  there  is  no  evidence  that  that  fact 
was  known  to  the  plaiutiiE) ;  and  unless  that  be  so,  it  can  againtt 
form  no  consideration  for  the  promise  in  the  present 
case.  The  plaintiff,  therefore,  there  being  no  con- 
sideration at  all  for  the  promise,  is  remitted  to  his 
original  right  of  action. 


HoLROYD  J.  I  am  of  opinion  that  the  plaintiff's 
right  of  action  is  not  gone  by  the  circumstances  existing 
in  this  case.  It  was  proved  at  the  trial  that  there  was 
an  agreement  that  Rondeau  should  receive  th^  partner-  ^ 
ship  debts,  and  discharge  this  demand.  Such  an  ar- 
rangement, however,  will  not  deprive  the  plaintiff  of 
their  original  right  of  action,  unless  it  amounts  to  satis- 
faction.  In  this  case  the  plaintiffs  gain  no  fresh  security 
by  having  Rondeau  as  their  debtor ;  and  unless  it  could 
have  been  shewn  that  they  were  parties  to  the  agree- 
ment between  Dtcas  and  Rondeauj  there  is  no  consider- 
ation whatsoever  for  the  promise  proved  to  have  been 
made.  Whether  in  case  such  an  agreement  had  been 
proved,  and  they  had  been  parties  to  it,  it  would  have 
amounted  to  a  release,  or  a  covenant  not  to  sue,  is  a 
question  not  now  necessary  to  be  determined.  This 
rule,  therefore,  must  be  discharged. 

Rule  discharged,  (a) 

(a)  Bett  X  was  aUent  from  indisposition. 
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saturdm„  GuERREiRo  agoifist  Peile  and  Another. 

JuneZd» 

A  factor  has  an  HPrOVER  for  2S  pipes  of  wine:  plea,  not  guilty.    At 

authority  to  Bell     X  ^^  t     -^  ^       J    ^ 

for  money,  but  the  trial  before  Abbott  C.  J.  at  the  L^mdon  sittings 

Andtherefora  after  Hilary  term,  the  following  appeared  to  be  the 
bw^d  ^iT  facts  of  the  case :  The  plaintiffs,  who  were  merchants 
^dmd!no  resident  at  OpoT^o,  in  May^  1818,  consigned  the  wines 
property  passed,  jjj  question  for  sale  to  Burmester  and  VidaU  who  were 

and  the  prioci-  *■  ' 

pal  may  main-    merchants  resident  in  London.      They  employed  one 

tain  trover 

against  the         White^  a  broker,  to  sell  the  same;  and  he,  on  the  29th 

party  with 

whom  the  goods  October^  by  their  orders,  made  the  two  following  oon- 

although  the  tracts  with  the  defendants,  which  were  both  written  on 
l^^^^^'lf ^  the  same  sheet  of  paper:  «  Bought  29th  October,  1818, 
dti^g^a  ^'^^  Messrs.  Burmester  mA  Fidal,  of  Messrs.  Sol.  PeOe 
^iwtoronly.  ^,3  g^n^  ^5  puncheons  ofJSzwiaicfl  mm,  of  good  clear 
merchantable  quality,  of  average  15  per  cent,  over  proof, 
45.  Id.  per  gallon ;  coopered  and  fitted  u^  free  on  board ; 
no  bill  to  be  drawn ;  the  quality  to  be  approved  to-mor- 
row. Sold  29th  October  J  1818,  for  Messrs.  Burmester  and 
Vidal^  to  Messrs.  Sol.  Peile  and  Son,  25  pipes  of  port 
wine,  vintage  1815,  53/.  per  138  gallons,  housed  and 
all  charges  paid ;  no  bill  to  be  drawn ;  but  this  being 
considered  a  barter  transaction  for  the  above  65  jwm- 
cheons  rum^  the  balance  is  to  be  paid  in  cash :  as  these 
wines  have  not  been  tasted  by  Messrs.  Peile  and  Son, 
this  contract  to  be  void  if  not  approved  of  to-morrow." 
White  did  not  know  that  Burmester  and  Vidal  were  only 
factors  in  this  transaction ;  nor  was  there  any  evidence  to 
to  shew  that  the  defendants  knew  that  fact.  In  pur- 
suance of  these  contracts,  Burmester  received  the  rums, 
and  the  defendants  the  wines,  and  a  balance  was  paid  to 
the  latter  upon  the  two  transactions.    In  February^  1819, 

Burmester 


Pkui. 
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Burmester  and  Vidal  became  bankrupts,  without  having  IdSO. 
accounted  to  the  plaintifis  for  the  proceeds  of  the  wine.  ^ 
White  proved  that  he  had  been  frequently  concerned  in  t^aoMt 
similar  transactions  of  barter ;  and  other  witnesses  proved 
that  it  was  not  an  uncommon  practice  among  principals 
to  barter  one  species  of  goods  for  another.  It  was  con- 
tended by  the  plaintiff,  that  Burmester  and  Vidal  being 
merely  factors,  had  authority  to  sell  only  in  the  usual 
way  for  money,  but  not  to  barter ;  and  consequently 
that  by  these  contracts  no  pr6perty  had  passed  to  the 
defendants.  The  Lord  Chief  Justice  told  the  juty  that 
if  they  were  of  opinion  that  Peile  and  Co.  knew  Bur- 
mester and  Vidal  to  be  factors,  they  should  find  for  the 
plaintiff;  and  supposing  that  they  did  not  know  that  fact, 
if  the  jury  thought  that  this  was  a  transaction  in  the 
ordinary  course  of  trade  when  parties  are  dealing 
with  their  own  commodities,  they  would  find  for  the 
defendant  The  jury  found  a  verdict  for  the  defendant. 
Scarlett  in  last  Easter  term  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  &ctor  in  this  case  had  ex- 
ceeded his  authority  by  bartering^  and  consequently  that 
no  property  passed  to  the  vendor;  and  he  cited  Anomf' 
$nous{a\  and  Wiltshire  v.  Sims^  (6) 

The  ScliciUn-'Generalj  Gumey^  and  Puller^  now 
shewed  cause.  The  jury  have  found  that  this  was 
a  transaction  in  the  usual  course  of  trade;  and  if  so,  it 
is  dear  that  the  principal  was  bound.  Although  this 
appears  to  be  a  case  of  barter,  it  really  constitutes 
two  distinct  contracts  of  sale ;  a  sale  of  the  rums  by 
Peile,  and  a  sale  of  the  wines  by  Burmester  and  VidaL 

(a)  IS  J/iMf.  514.  [b)J  Camfb,  S5S. 

S  s  4  Abbott 
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1820*  Abbott  C.  J.     My  learned   Brothers  think  that  I 

,  ought  to  have  told  the  jury  upon  these  facts,  that  this 

a^a^nsi        was  a  transaction  of  barter,  and  that  the  plaintiff's 

Pkile. 

property  was  not  divested,  becatise  a  factor  has  no 
authority  to  barter ;  and  I  am  also  of  that  opinion.  This 
rule  must  therefore  be  made  absolute. 


Batley  J.  I  am  of  the  same  opinion.  Burmester 
and  Vidal  had  authority  only  to  sell,  and  that  for 
money,,  to  be  forthcoming  to  the  plaintiffs.  But  in  this 
case  not  one  farthing  of  money  would  ever  be  forth- 
coming to  the  plaintiffs ;  for  the  amount  due  for  the 
rums  exceeded  the  value  of  the  wine. 

HoLROYD  J.  I  am  of  opinion  that  Burmester  and 
Vidal  had  no  authority  to  barter.  In  looking  at  this 
transaction  we  must  look  at  the  real  natnre  of  the  thing, 
not  at  the  colour  given  to  it  by  the  parties.  If  this  had 
been  a  sale  in  market  overt,  the  case  might  have  been 
different ;  but  that  not  being  so,  the  principle  of  caveat 
emptor  applies,  and  the  person  buying  is  bound  by  the 
authority  which  the  person  has  who  sells.  Where  a  £ic- 
tor  sells  the  goods  of  his  principal,  it  is  his  duty  to 
keep  that  sale  wholly  unconnected,  and  not  to  mix 
other  matters  with  it  to  the  detriment  of  his  principal ; 
and  therefore  the  rule  for  a  new  trial  must  be  made 
absolute. 

Rule  absolute,  (a) 

Scarlett^  Marryat^  and  Parke^  were  to  have  argued  in 
support  of  the  rule. 

\o)  Best  J.  %vas  ikbsciit  froin  indisposition. 
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Cory  and  Others  against  Scott.  j^^td' 

A  SSUMPSIT.     The  plaintiffs  were  indorsees  of  the  Whereaboiw* 

■^^    r  11       •        I  Ml     r  1  1  1        1       1  <•     J  dimwnfortbe 

toUowing  bill  of  exchange  drawn  by  the  detendant,  accommodatioii 
and,  dated  March  6th,  1819:  "Three  months  after  ^dnd&^' 
date  pay  to  my  order  the  sum  of  two  hundred  and  TOrtheAnwr 
twelve  pounds  sixteen  shillings  and  sixpence,  for  ma-  j^^^hanS*^ 
chinery,    G-  Scott.      To   Mr.  John  Gordon^    17 f  Finch  ^'fceptm-. 

•"  Held,  that* 

Lane,  ComhiUJ'     The  bill  having  been   accepted  by  subsequent  in - 

doraee,  in  order 

Gordon^  was  indorsed  by  the  defendant  to  R.  Lough  and  to  entitle  him 
Co.,  and  by  them  to  the  plaintiffs.  It  appeared  upon  against  the 
the  trial  before  Abbott  C.  J.,  at  ^e  London  sittings  after  bound^to  give 
last  Michaelmas  term,  that  the  bill  was  drawn  for  the  ^y^^  "'*'*' 
accommodation  of  Lough  and  Co.,  and  that  neither  the 
defendant  nor  Lough  and  Co.  had  any  effects  in  the 
hands  of  Gordon  the  acceptor,  who  was  a  stranger  to  the 
defendant,  and  had  accepted  the  bill  solely  for  the  ac- 
commodation of  Lough  and  Co.  No  notice  of  the  dis- 
honour of  the  bill  was  given  to  the  defendant.  The 
declaration,  after  stating  the  default  6f  Gordon  the  ac- 
ceptor to  pay  the  bill  when  due,  contained  an  averment, 
as  follows :  "  of  which  said  several  premises  the  defend- 
ant afterwards,  to  wit,  &c.  had  notice."  These  facts 
having  appeared,  the  Lord  Chief  Justice  was  of  opinion 
that  the  plaintiff"  must  be  nonsuited,  in  consequence  of 
no  notice  having  been  given  of  the  dishonour  of  the 
bill.  Gumei/f  in  last  Hilary  term,  in  pursuance  of  leave 
reserved  to  him  at  the  trial,  moved  to  set  aside  this  non- 
suit and  to  enter  a  verdict  for  the  plain  tiff*,  on  the 
ground  that  notice  was  not  in  this  case  necessary ;  and 

he 
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1880.       he  cited  Bickerdike  v.  BdUman  (a),    and  Wabiofn   t. 
St.  Qjunitn.{b) 


COET 


Reader  now  shewed  cause.  It  is  not  necessary,  per- 
haps, to  discuss  the  question  whether  in  this  case  notice 
of  dishonour  was  requisite ;  for  by  the  form  of  the 
declaration  the  plaintiffi  have  made  it  incumbent  on 
themselyes  to  prove  it,  for  they  have  expressly  stated 
that  the  defendant  had  notice.  In  Orr  v.  Magin^ 
nis  (c)  and  Legge  v.  Thorpe  (cf),  which  were  both  cases 
where  the  necessity  of  notice  was  sought  to  be  dispensed 
with,  spedal  ayerments  were  introduced  into  the  declar- 
ation for  that  purpose.  A  party  must  declare  either 
according  to  the  fact  or  the  legal  e£Pect :  bi||;  neither  is 
done  here;  for  the  want  of  e£Pects  in  the  acceptor's 
hands  amounts  to  an  excuse  for  not  giving  notice,  but 
not  to  notice.  The  case  otReeson  v.  Pigott,  Bayley  an 
BUls^  187  ed.,  Barnes^  seems  to  have  gone  on  this  prin- 
ciple. There  the  proof  that  the  drawer  could  not  be 
found,  which  would  be  a  valid  excuse  for  non-present- 
ment, was  held  not  to  be  sufficient  in  a  case  where  the 
declaration  contained  an  averment  of  presentment. 
The  proof  of  a  subsequent  promise  is  sufficient ;  for  that 
affords  evidence  of  the  truth  of  all  the  allegations  in  the 
declaration  being  tantamount  to  an  admission  by  the 
party.  As  to  the  necessity  of  notice  of  dishonour  in 
this  case^  it  may  be  observed  that  the  decision  in 
Bickerdike  v.  BMman  has  been  much  regretted.  The 
Ck>urt  will  not  therefore  feel  inclined  to  extend  it.  The 
present  case  does  not  come  within  it     In  Bickerdike  v. 


(o)  I  T.R.  405.  (*)  1  JB.4^  p.  652, 

(e)  1  Stui,  359.  ((t)  l^Batt,  171. 


BoUman 
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BoUman  no  possible  detriment  could  arise  to  the  drawer  182a 
from  the  want  oi  notice ;  but  here  much  damage  might 
result  from  it,  for  the  drawer  has  in  this  case  a  remedy  a^iui 
over  agiunst  Lough  and  Co.  Besides,  although  he 
knew  that  he  had  no  effects  in  Gardon'n  hands,  it  does 
not  appear  that  he  knew  that  Lough  and  C!o.  had  not ; 
and  if  he  had  a  reasonable  expectation  that  the  bill  when 
presented  would  be  paid,  either  from  the  funds  of 
Lough  and  Co.  or  his  own,  it  is  sufficient  to  entitle  him 
to  notice  of  dishonour.  It  must  be  admitted  that  it  is 
difficult,  if  not  impossible,  to  distinguish  this  case  from 
that  of  Wabmfn  v.  Si.  QuifUin ;  but  that  case  requires 
further  consideration. 

Gumey  and  Tindal^  in  support  of  the  rule.  The 
cases  of  Orr  ▼•  Maginnis  and  Thorpe  v*  L^e  are  not 
decisive  upon  the  point  for  which  they  are  cited*  In 
those  cases  special  averments  were  introduced ;  but  that 
does  not  shew  those  special  averments  to  have  been  ne^ 
oessary.  In  Lundie  v.  Bobertsan  (a)  the  declaration  con* 
tained  all  the  averments  of  presentment,  && ;  and  the 
plaintiff  recovered,  although  no  proof,  except  a  sobse* 
quent  promise  to  pay  the  bill,  was  given  in  evidence. 
Here  notice  was  unnecessary;  and  the.  rule  is,  that 
where  an  allegation  is  unnecessary  it  may  be  struck  out, 
and  needs  not  be  proved ;  and  Boulager  v.  Talleyrand  {b) 
is  an  authority  expressly  in  point.  As  to  the  other  point, 
where  a  drawer  having  no  effects  in  the  acceptor's 
hands  draws  upon  him,  he  cannot  have  any  reasonable 
expectation  that  the  bill  will  be  paid,  and  therefore  it  is 
useless  to  give  him  notice  of  it.  This  was  decided 
in  Bickerdike  v.  BoUman.     The  case  of  fVakoyn  y. 

(a)  7  Mati,  SSU  (*)  2  £sp*  550. 


Scott. 
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1820.  St.  Q^uirUin  is  precisely  in  point,  and  is  a  stronger  case 
— ^-  than  the  present;  for  there  the  person  in  whose  favour 
against  the  bill  of  cxchaiige  was  drawn  had  effects  in  the 
drawer's  hands :  here,  neither  the  defendants  nor  LtMgh 
and  Co.  had  any  effects  in  the  hands  of  Gordon. 

Abbott  C.  J.     I  am  of  opinion  that  in  this  case  the 
nonsuit  was  right.     It  has  been  held  that  the  drawer  of 
a  bill  who  has  no  effects  in  the  hands  of  the  acceptor, 
and  who  has  no  right  upon  any  other  ground  to  expect 
that  the  bill  will  be  paid,  is  not  entitled  to  notice  of  its  dis- 
honour ;  and  that,  for  this  reason,  because  the  facts  shew 
that  he  must  have  known  that  the  bill  when  presented 
would  not  be  paid.      That  decision,  which  substituted 
knowledge  for  notice,  I  have  always  regretted,  because 
it  introduced  nice  distinctions  into  the  law,   instead  of 
adhering  to  a  plain  and  intelligible  rule.     This  case, 
however,  is  very  different     The  ground  for  the  former 
decision  was,  that  if  notice  had  been  given,  there  would 
still  have  been  no  person  to  be  found  upon  whom  the 
party  to  whom  notice  was  omitted  to  be  given  might 
call  for  the  money ;  but  here,  at  least  one,  and  perhaps 
two  persons,  are  in  that  situation.     For  the  defendant 
might  have  called  on  Lough  and  Co.  to  pay  the  money, 
and  I  think,  too,  that  he  might'  have  called  upon  the  ac- 
ceptor Gordon  to  do  so.    It  is  not  necessary,  however,  to 
decide  that  question,  because  his  having  it  undoubtedly 
in  his  power  to  call  upon  Lough  and  Co.  is  quite  sufficient 
to  distinguish   this  case   from  BickerdUce  v.  JEMlman. 
There  is,  however,  great  difficulty  in  distinguishing  it 
from    Wahtyn  v.  St.  Qtuniin.       But  I  must  say  tliat 
I  cannot  assent  to  the   law  there  laid   down;   for   if 
notice  had  in  that  case  been  given  to  the  drawer,  he 

niigl>t 


IN  THE  First  Year  ot  GEORGE  IV.  C23 

might  have  had  his  remedy  over  against  a  third  person*  1820. 

As  I  have  always  thought  that  it  would  have  been  better  — — 

never  to  have  considered  knowledge  as  equivalent  to  agamtt 
notice,   I  cannot   consent  to  carry   the  law  one  step 
further.     I  think,  tiierefore,  that  the  present  nonsuit  was 
right. 

Bayley  J.     If  the  drawer  could  have  been  protected 
by  want  of  notice  in  a  case  where  the  giving  of  such 
notice  could  have  been  of  no  use  to  him,  it  would  have 
been  contrary  to  the  principles  of  law.      The  case  of 
Bickerdike  v.  BoUman  is  therefore  a  right  decision;  but 
wherever  the  drawer  can  shew  that  the  want  of  notice 
may  produce  any  detriment,    the  case  will  be  very 
different.     Where  he  has  no  effects  in  the  hands  of  the 
acceptor,  that  is  prima  facie  evidence  that  he  will  not  be 
injured  by  the  want  of  notice;  but  that  prima  facie  pre- 
sumption may  be  rebutted ;  and  if  the  drawer  can  shew 
actual  prejudice,  it  takes  it  out  of  the  case  of  Bickerdike 
V.  BoUman.      One  test  is   this;   suppose  the  drawer 
to  pay  the  bill,  has  he  any  remedy  over  against  a  third 
person  ?     In  the  case  of  Bickerdike  v.  BoUman  he  had 
none;  but  here,  if  the  defendant  had  paid  the  bill,  he 
would  clearly  have  had  a  remedy  over  against  Lough  and 
Co.  because  they  impliedly  undertook  to  indemnify  him ; 
and  he  would  also,  as  it  seems  to  me,  have  bad  a  remedy 
over  against  the  acceptor.      The  case  of  Wahxyn  v. 
St.  Qjjintin  is  very  similar  to  the  present,  and  I  am  not 
sure  that  it  can  be  distinguished  from  it.     That  case, 
however,  is  inconsistent  with  the  decision  in  Brcnon  v. 
Mt^etf.  (a)     In  that  case  all  the  parties  to  the  bill  pre- 

(«)  15JSaf<»216. 

vious 
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I  sua  m>us  to  Wood  were  aooommodation  parties;  yet  there 
the  defendant,  who  was  one  of  them,  was  protected  by 
want  of  notice,  in  consequence  of  such  notice  being  held 
to  be  material  to  him  with  respect  to  his  remedy  over 
against  Wood.  That  decides  the  present  case.  Besides,  it 
may  also  be  contended,  that  the  drawer  in  this  case  might 
fiiirly  expect  that  Lough  and  Co.  had  funds  in  the  drawer's 
bands;  and  in  that  case,  it  would  be  very  hard  to  hold 
diat  he  might  be  called  upon,  without  any  previous 
notice,  to  pay  the  bill  at  any  time  within  six  years,  and 
after  all  his  transactions  with  Ijough  and  Co.  were  at  an 
end.  On  the  other  point,  I  am  inclined  to  think  that  it  is 
incumbent  on  theplaintiffi  to  all^e,  in  their  declaration, 
the  want  of  effects,  in  order  to  excuse  notice.  If  notice  be 
averred  to  have  been  given,  it  seems  to  me  it  ought  to 
be  proved ;  and  the  proof  of  circumstances  which  excuse 
the  giving  of  notice,  does  not  seem  to  me  to  be  ad  idem 
/A.,  ^"y^^  -^^  with  such  an  averment  Possibly,  however,  it  might 
be  considered  that  such  circumstances  would  be  evidence 
of  notice,  inasmuch  as  they  would  be  evidence  that  the 
party  knew  the  bill  would  be  dishonoured.  It  is  not 
necessary,  however,  to  decide  that  question,  as  I  am 
clearly  of  opinion  that  a  notice  in  this  case  was  re- 
qubite. 

HoLROYD  J.  I  am  of  the  same  opinion.  The  uni- 
versal rule  which  prevailed  until  the  decision  o(  Bicker^ 
dike  V.  Bclbnan  was,  that  notice  of  dishonour  must  be 
given  to  the  drawer  within  a  reasonable  time,  in  order 
that  he  might  have  recourse  to  such  remedy,  against 
any  other  person,  as  the  law  would  give.  In  that  case, 
however,  the  necessity  of  giving  such  notice  was  dis* 
pensed  with,  upon  the  ground  that  there  no  possible 

detri- 
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detriment  could  arise  to  the  drawer  from  want  of  noticei  J  920. 
which  circumstance  was  adverted  to  by  Buller  3.  in 
his  judgment.  That  case  has  been  also  considered 
as  proceeding  on  the  ground  of  fraud,  and  it  is  put 
upon  that  ground  by  Lord  Jlvaney  and  by  Heath  and 
CAamir^  Justices,  in  CUgg  v.  Cotton  (a),  which  was  sub- 
sequent t  othe  decision  of  Wcitayn  v.  St.  Giuintiru  If  a 
party  has  no  efiPects  in  the  drawee's  hands,  and  has  no 
reason  to  expect  that  the  bill,  when  presented,  will  be 
paid,  he  is  not  to  expect  notice  to  be  given.  And,  besides, 
his  knowledge  oS  the  fact  that  the  bill  will  be  disho- 
iA)ured,  is  evidence  from  whence  a  jury  might  presume 
that  he  had  notice.  And,  therefore,  either  upon  the 
ground  of  fraud  or  of  knowledge^  the  case  of  Bicker- 
dike  V.  BoUman  may  be  supported.  But  neither  of  those 
grounds  apply  here.  For  here  the  party  who  has  only 
lent  his  name  as  a  surety  is  guilty  of  no  fraud,  and  the 
want  of  notice  may  be  of  the  greatest  importance  to 
him,  by  preventing  him  from  having  recourse  to  the 
persons  in  favour  of  whom  he  drew  the  bill.  It  seems 
to  me,  therefore,  that  in  this  case  the  general  rule  of 
law  ought  to  prevail.  As  to  the  other  point,  I  think 
that  where  a  person  draws  on  his  own  account,  and  at 
the  same  time  knows  that  the  bill,  when  presented,  will 
be  dishonoured,  the  general  allegation  of  notice^  as  in 
this  declaration,  would  be  sufficient.  It  is  not,  however, 
necessary  to  decide  that  point  in  this  case,  inasmuch  as 
it  is  qiute  clear  that,  upon  the  first  point,  our  judgment 
must  be  for  the  defendant. 

Rule  discharged.  (6) 

(a)  3  J?.  ^  P.  242. 
{h)  Btsi  J.  WM  ftbient  from  indisposition. 
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182a. 

Mitnday,  Short  against  McCarthy. 

June  5th.  '  ^ 

^^mS^'stotl  T^^  Declaration  stated,  that  before  the  making  of 
Mabreach,  that         ^^e  promise  on    the   1st   Navanber,   1812,  it   had 

the  defendant  ^  '  ' 

didnotdiii-       been  represented  to  the  plaintiff,  that  one  Joseph  Bcnnv' 

gently  and  auf-  f  ...  . 

ficiently  makea  worik  did,  by  his  will,  bequeath  unto  John  Watkins  And 

search  at  the 

BankofiTii^.  AoTon  Powcllj  700/.  five  per  cent  bank  annuities,  stand- 
tain  whether*  i^g  1^  ^^^  name,  in  the  books  of  the  Governor  and  Com* 
^wui^ton^gin  V^^J  ^^  ^^  Bank  oVEnglandf  upon  trust,  to  permit  his 
the  name  of       ^jfg  ^^  receive  the  dividends  durinc:  her  life:    and,  after 

certain  persons,  o  »  ? 

the  defendant      ^er  decease,  to  transfer  the  same  to  such  persons  as  one 

having  been  em- 
ployed as  an       Mary  Shaun  should  direct.  The  declaration  then  stated, 

attorney  so  to 

do :  The  omis-  that  Bennyworth  died  without  altering  his  will,  and  that 

took  place  mora  Elizabeth  Bennyworth  was  living,  and  entitled  to  the  pro- 

before  aciOT*     ^"^^  ^f  the  bank  annuities,  during  her  life,  and  that 

Sioiiffh*it*was     ^^^  Shaun  had  power  to  sell  the  same,  subject  only  to 

r^thTuS^  the  life  interest  of  jE/isflfe/A  5^;xyl»or/A;  and  that  it  had 

till  within  the  been  proposed,  that  Mary  Shaun  should,  in  consider- 
MX  years* 

Held,  the  ation  of  340/.,  to  be  paid  to  her  by  the  plaintiff,  sell  and 

sti^ute  of  limit- 
ations faaniw     dispose  of  the  said  bank  annuities,  subject  to  the  life 

that  upon  thb     estate ;  and  thereupon,  in  consideration  that  the  plain- 

adon,*^the      *   *^>  *^  ^®  request  of  the  defendant,  had  retained  and 

St  enStl^to    c™pl^y^^  ^^^f  ^^®°  being  an  attorney  of  this  court,  for 

'^^^:   ^.       reasonable  fees  and  reward  to  him  in  that  behalf,  to  as- 
On  the  dis-  ' 

covery  bemg      certain  whether  the  said  sum  of  700/.  five  per  cent,  bank 

made,  the  .  ^ 

defendant  said    annuities,  was  Standing  in  the  books  of  the  Bank  of 

the  neglect 

arose  from  the  England^  In  the  names  of  J.  Watkins  and  A.  Pofwelly  or 
cierk,  MdUu*  of  any  other  person,  for  the  benefit  of  Elizabeth  Benry-^ 

he  was  re- 


ile: 
Held,  that  upon  this  record,  such  an  acknowledgment  was  notsufficient.   ^  m  Xf^^ 
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worthy  during  her  life,  and  for  that  of  such  persoUi  on       18S0«   . 

her  decease,  as  Mary  Shcam  should  direct    The  de-        ^ 

8ho»t 
fendant  undertook,  and  promised  the  plaintifi^  to  per«       agamn 

form  and  fulfil  his  duty  in  the  premises.  Breach,  that 
although  it  was  the  duty  of  the  defendant  diligently  and 
sufficiently  to  search  at  the  Bank  of  England^  in  order 
to  ascertain  whether  such  sum  700Z.  five  per  cent,  bank 
annuities  was  standing  in  the  names  of  J.  Watkins  and 
Ai,  Ptmelly  or  either  of  them,  at  the  Bank  of  Englandf 
he,  defendant,  did  not  diligently  and  sufficiently  search 
at  the  Bank  for  that  purpose,  but  afterwards  falsely  re* 
presented  and  affirmed  to  the  plaintiff,  and  caused 
the  plaintiff  to  believe,  that  the  sum  of  7002.  five  per 
cent,  bank  annuities  was  standing  in  the  names  of  the 
said  J.  Watkins  and  A.  P<meUy  for  the  benefit  of  Mixa^ 
beth  Bennytoorthf  during  her  life,  and  for  the  benefit  of 
such  persons,  on  her  decease,  as  Mary  Shaun  should 
direct;  by  reason  whereof,  defendants  paid  to  Mary 
Shaun  the  said  sum  of  34^0/.  as  the  consideration  for 
the  purchase  of  her  interest  in  the  said  supposed  sum 
of  700/.  five  per  cent,  bank  annuities,  whereas  in  truth 
and  in  fact,  the  said  sum  of  700/.,  five  per  cent,  bank 
annuities  was  not  standing  in  the  names  of  John  Wat-' 
kins  and  Aaron  Pawellj  or  in  the  name  of  either  of  them, 
or  in  the  name  of  any  person,  for  the  benefit  of  Elizas 
beth  Bennyvoorth,  during  her  life,  and  of  such  persons, 
on  her  decease,  as  Maty  Shaun  should  appoint,  so  that 
the  defendant  lost  his  d4<0/.,  and  was  put  to  great 
charges  and  expenses.  Plea,  first,  general  issue.  Se- 
condly, that  the  cause  of  action  did  not  accrue  within 
six  years.  At  the  trial,  before  Abbott  C.  J.,  at  the 
London  sittings  after  last  HUaty  term,  it  appeared  in 
evidence,  that  in  Decmber^  1812|  the  plaintiff,  having 
Vol.  III.  Tt  agreed 
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l^fO.  flgre^  to  give  340;.  for  the  700/,  bank  annuitiea,  to 
'~^  Mhn  S^^un^  tov  her  interest  in  the  stock,  applied  to  the 
ttMamtt  defendant,  who  was  an  attorney,  for  the  purpose  of 
'*  llftnng  the  bargain  carried  into  effect  The  ioBtractions 
atated  by  the  witnesaea  to  have  been  given,  were,  that 
the  deiendant  should  see  that  every  thing  was  right. 
Th9  deeds  were  accordingly  prepared  and  executed  at 
th9  time^  and  the  money  was  thex^  paid  by  the  plain* 
^  It  subsequently  turned  out,  that  no  enquiries 
1mi4  been  made  at  the  Bank  of  England^  and  that  there 
wivi  no  such  stock  stapding  in  the  trustees'  names,  to 
nhiqh  Mrs,  jSlai0»  was  entitled.  This  discovery  was 
^lafle  in  4ugustf  1818,  and  the  defendant,  on  being  th^i 
ill^li^  tOf  said  that  it  was  owing  to  an  omission  of  his 
derk,  and  that  he  was  r^ponsible.  The  jury  found  a 
vcirdict  for  the  plaintiC  Scarlett^  in  bst  Easier  term, 
having  obtained  a  rule  nisi  for  setting  aside  this  verdict, 
ipud  for  ^teriag  a  nonsuit, 

Tindal  now  shewed  causey  and  contended,  firsts  that 
t\ie  cause  of  action  did  not  accrue,  till  the  period  of  the 
discovery  of  the  defendant's  negligence  by  the  plainti£^ 
which  was  admitted  to  have  been  made  in  August^  1818. 
If  this  be  not  so,  it  will  only  require  a  certain  d^ee  of 
caution  to  prevent  the  discoveiy  of  the  negligence  for 
the  period  of  six  years,  and  then  the  party  will  be  wholly 
wi%)ut  a  remedy.  In  Bree  v.  Holbech  (a),  it  is  laid  down, 
t|iat  in  cases  of  fraud,  the  statute  of  limitations  only 
ruus  from  the  time  when  the  fraud  is  discovered.  That 
prijiiciple  ought  to  govern  the  present  case.  In  BcUtley 
V.  J^ofdkner  {b)  the  breach  was  known  to  the  plaintiff  more 
tj^lW  six  years  before  the  commencement  of  the  suit^ 

(»)  ihi^  M  V  (*>  Jf^,  SiSi. 

which 
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Shokt 


whiclyaflbida  a  distiiiclioii  from  the  preMnt  ciae.  But  18S0, 
at  all  eventiy  the  subBequent  promise  takes  this  case  oof 
of  the  statute.  The  maxim  of  the  law  is  quilibet  renmi-' 
dare  potest  juri  pro  se  introducto ;  and  here  the  defend* 
ant  has  waived  his  right  of  insisting  on  the  defenee 
given  by  (he  statute.  Dickson  v.  Thommn  (a)  diews  the 
difference  between  an  acknowledgment  and  a  pronusew 
This  is  the  case  of  a  promise^  and  that  distinguishes  h 
from  BcjfdeU  t*  Drummond.  {b) 

Scarlett  and  CkUfyf  contra.  The  reason  why  the  tub* 
sequent  promise  takes  the  case  out  of  the  statute  is,  that 
the  previous  debt  forms  a  good  consideration  for  it,  and 
so  arables  the  party  to  declare  upon  that  subsequent 
promise.  But  here  the  party  has  not  declared  upon  the 
subsequent,  but  on  the  original  promise,  which  was  a 
very  different  one.  The  evidence,  therefore^  if  the 
subsequent  promise  be  relied  on,  does  not  support  the 
declaration.  Boydell  v.  Drummond  is  a  distinct  autho- 
rity to  shew,  that  an  acknowledgment  like  the  present  is 
not  sufficient.  Here  there  is  no  fraud  on  the  part  of  the 
defendant,  but  cmly  negligence^  and  the  doctrine  to  be 
found  in  Bree  v.  HoOfech  does  not  apply:  and  the  de- 
cision of  the  Court  there  is  precisely  in  point  for  the  da« 
fendant.  The  circumstance  of  knowledge  can  make  no 
difference.  In  ejectment,  a  party  is  barred  after  aa 
omission  to  sue  for  twenty  years.  But  in  most  oases^ 
that  omission  arises  from  his  ignorance  of  the  validity  of 
his  claim.  The  statute  which  makes  some  exceptions,  does 
not  mention  want  of  knowledge  as  one,  and  the  Courfy 
therefore,  will  not  introduce  it  now  for  the  first  timeu 

(a)  2Shotver,  126.  (6)  2Gampb.  162. 

T  t  2  ABBon 
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1820. 

Sbokt 

oMdnsi 


Abbott  C.  J.  This  is  an  application  to  enter  a  non- 
suit; and,  upon  full  consideration  I  am  of  opinion  that 
a  nonsuit  ought  to  be  entered.  If  the  plaintiff  can,  con- 
ratently  with  the  rules  of  law  rely  upon  the  subsequent 
promise^  he  may  do  so,  upon  a  new  declaration  specially 
fiamed  for  that  purpose.  But  I  am  of  opinion,  that  he 
cannotdo  so  upon  a  declaration  in  this  form.  If  bis  want 
of  knowledge  of  the  actual  injury  sustained,  till  within 
the  period  of  six  years  anterior  to  the  commencement  of 
this  action,  be  sufficient,  it  will  be  competent  for  him  to 
avail  himself  of  that  hereafter.  Upon  the  present  de- 
claration, I  cannot  say  that  the  cause  of  action  there 
stated  arose  within  six  years  before  the  commencement 
of  the  present  action :  for  the  cause  of  action  there 
stated,  is  the  omission  of  the  defendant  to  make  due  in- 
quiries at  the  Bank.  Leaying  il,  therefore,  open  to  the 
plaintiff  to  avail  himself  of  these  points,  in  case  he 
shall  be  advised  to  bring  a  fresh  action,  I  am  of  opi- 
nion, that,  in  the  present  case^  a  nonsuit  must  be  en- 
tered. 


BatubIt  J.  Upon  these  pleadings  I  am  of  opinion, 
that  the  plaintiff  is  not  entitled  to  recover.  This  de- 
claration states,  that  the  defendant  was  retained  to  as- 
certain whether  a  sum  of  money  was  standing  in  the 
books  of  the  Bank  of  England^  in  the  names  of  certain 
persons,  and  that  he  neglected  diligently  and  sufficiently 
to  search  in  the  books  of  the  Bank  of  England  for  that 
purpose,  by  reason  of  which  the  plaintiff  sustained  the 
loss  in  question.  Now  all  these  facts  existed  above  six 
years  before  the  action  was  commenced.  The  defend- 
ants promise^  his  negligence^  the  payment  of  the  money 
by  the  plaintiff,  in  short,  the  whole  cause  of  action 

existed 
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existed  above  six  years  ago.  Mr.  TindaPs  aigmnent  is  1820. 
this,  that  as  the  plaintiff  did  not  know  the  injury  he 
had  sustained,  till  within  the  six  years,  the  cause  of 
action  had  not  accrued ;  but  I  think  the  cause  of  action 
accrued  from  the  time  the  breach  took  place.  If  the 
want  of  knowledge  could  take  the  case  out  of  the 
statute  of  limitations,  it  would  be  competent  to  the 
plaintiff  to  state  this  in  his  replication ;  and  the  same 
observation  applies  tt>  the  subsequent  promise.  The 
common  cases  of  acknowledgment  are  entirely  di£ferent. 
There  the  acknowledgment  raises,  by  implication,  the 
same  promise  as  that  stated  in  the  declaration.  But 
the  declaration  must  be  so  framed  as  to  agree  with  the 
acknowledgment,  and,  therefore,  in  an  action  by  an  ex« 
ecutor,  upon  promises  to  the  testator,  in  his  life-time, 
it  is  not  sufficient,  in  answer  to  a  plea  of  the  statute 
of  limitations,  to  give  in  evidence  an  acknowledgment 
to  the  executor  within  six  years.  In  this  case,  there  is 
no  promise  stated  in  the  declaration,  to  which  this  ac- 
knowledgment can  apply.  Upon  these  pleadings,  there- 
fore^ I  am  of  opinion,  that  a  nonsuit  must  be  entered. 

HoLROYD  J.  The  issue  upon  the  record  is,  whether 
the  cause  of  action  stated  in  the  declaration,  accrued 
within  six  years:  and,  as  I  am  of  opinion,  that  the 
cause  of  action  accrued  from  the  time  of  the  breach 
of  duty  by  the  defendant,  and  not  from  the  time  of 
its  discovery  by  the  plaintiff,  it  follows  that  a  non- 
suit must  be  entered.  In  the  case  of  a  subsequent 
promise^  in  order  to  take  a  debt  out  of  the  statute  of 
limitations,  the  subsequent  promise  must  agree  with  the 
original  promise  stated  in  the  declaration ;  and,  there- 
fore^ it  has  been  frequently  held^  that   a  subsequent 

T  t  3  ackndw. 
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18S0.  Acknowledgment  to  an  executor,  will  not  support  a  de» 
daration,  framed  on  promises  to  the  testator,  because 
the  question  upon  the  record  is,  whether  the  promise 
was  made  to  the  testator  within  six  years.  The  question 
i^n  this  record  is,  whether  the  neglect  of  the  defend- 
ant took  place  within  six  years.  The  plea  of  the 
defendant  has  been  prored,  and  the  subsequent  acknow- 
ledgment, although  it  may,  perhaps,  give  a  new  right  of 
•etion  upon  a  declaration  specially  framed  for  that  pur* 
pose^  does  not  establish  the  issue  upon  this  record,  and 
does  not  entitle  the  plaintiff  to  recover.  This  rule  for 
«iltering  a  nonsuit  must  be  absolute,  (a) 

Rule  absolute. 

(a)  Bett  J.  WIS  abientfimn  indiipositioii. 


D0S9  Demise  of  Le  Chevalieb,  against  Huth- 
WAiTE  and  Another. 

Den^toffJ).  TTJECTMENT,  on  the  demw  of  S.  R  Le  Chevalier^ 

for  life,  with  r».    J-i         ,     «-  »      »^  1 

mainder  to  the  and  KeturcA  Maty,   his  wife.     Plea,  not  guilty, 

in  taU*Mle,ind  The  causc  was  tried  before  Holrtyd  J.  at  the  Nottingham 

in  default  of 

issue  to  his  second  son  in  tail  male^  and  in  default  of  bis  issue  to  the  third,  fourth,  fifth,  and 
sixth  sons,  in  tail  male,  severally  and  successively,  in  remainder,  one  after  another,  in  order  and 
course  as  they  respectively  should  be  in  seuiority  of  age  and  priority  of  birth  ;  the  eevwai 
and  respective  heirs  male  of  all  and  every  son,  every  elder  or  such  sons  and  his  heirs  male 
being  preferred  to  Snd  to  take  before  the  youngtt* ;  and  in  default  of  such  issue,  then  to  th* 
first,  second,  third^  fourth  and  all,  &c.  the  daughters  of  C  2>.  and  their  issue,  severally,  suc- 
cessively, and  in  rtmaindeTi  ftd.  as  ixt  the  limitation  to  the  sons,  the  elder  being  always  pr«* 
ferred  to  and  to  take  before  the  younger ;  and  in  default  of  any  such  issue,  then  to  G.  H,^ 
the  eldest  son  of  T.  ^m  of  Nottingham^  for  life,  with  limitation  to  his  first  And  other  sont 
and  daughters  similar  to  those  to  the  children  of  C,  />.;  and  in  default  of  such  issue,  to 
S*  Hn  second  son  ot  T»  ff»f  of  Nottingham,  for  life,  with  precisely  the  same  limftatlons  to 
his  first  and  other  sons  and  daughters  as  in  the  preceding;  and  in  default  of  such  issue,  to 
J.  IT.,  the  third  son  of  T.ff.,  of  Nottingham,  for  life;  with  remainder  to  his  children, 
as  in  the  preceding  limitations.  S.  H,  was  in  fact  the  third  and  J,  H,  the  seoond  son  of 
T.  H»  of  Nottingham :  Held,  that  evidence  of  the  state  of  the  testator's  family,  and  other 
drcumstances,  was  admissible  to  shew  whether  he  had  mistaken  the  name  of  the  devisee  or 
not ;  and,  upon  such  evidence  being  given,  that  it  became  a  question  of  fact  for  the  jmy, 
whether  the  mistake  wis  in  the  name  or  ia  the  deicriplieii* 

Spring 
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Spring  assues)  I8l7i  when  a  Terdict  wai  found  for  the  18M. 
plaintiffs,  iubject  to  the  opinion  of  the  Court  of  Com-  "^^ 
mon  Pleas  on  a  special  cade^  with  liberQr  to  either  partjr 
to  turn  the  same  into  a  special  terdict  The  Court  of 
Common  Pleas  gave  judgment  for  the  defendanb%  The 
CtMb  was  theh  turned  into  a  special  rerdict^  and  remoted 
into  this  court  by  writ  of  error.  The  special  verdict 
stated  the  following  facts :  George  Donston  i^as  seised 
of  the  tenements  in  question  in  fee,  Imd  on  the  l?th 
Miy^  1781,  hj  his  last  will  in  writing,  duly  executed 
and  attested  for  the  passing  of  real  estates,  after  be- 
queathing several  legacies,  and^  amongst  others^  the  sum 
of  10002.  to  all  and  every  the  children  of  John  Hbih" 
waite^  of  the  town  of  Nottinghami  mercer,  to  be  equhlly 
divided  aUiotigst  thefn,  devised,  subject  to  certain  an- 
nuities mentioned  in  the  will,  all  his  real  estates  what- 
soever, including  the  premises  for  which  the  action  iriA 
brought,  to  certain  trustees  therein  named^  upon  the 
following  trusts;  to  the  use  of  Siarkie  Doruion^  son  df 
Henry  Donstotiy  for  life^  with  remainder  to  the  first  son 
of  Starkie  DonsUm^  in  tail  male,  and  in  default  of  such 
issue,  to  the  second  son  oi  Starkie  Donston^  in  tail  male; 
and  in  de&ult  of  such  issu^  to  the  thirds  foilrtlf,  fifths 
sixth,  and  all  and  every  other  son  and  sons  otStarJtie 
Donston^  severally  and  successively  in  remainder,  one 
after  another,  in  order  and  course  as  they  respec« 
tively  should  be  in  seniori^  of  age  and  priority  of 
birth,  the  several  and  respective  heirs  male  of  all  and 
every  such  son  and  sons,  every  elder  of  such  sons,-  and 
his  heirs  male  being  always  preferred,  and  to  take  be- 
fore the  younger  I  and  in  de&ult  of  such  issu^  there 
were  similar  limitations  to  the  first,  second,  third,  fourth, 
and  all  other  daughters  of  the  said  Siarkie  Donston^  and 
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18S0.       their  issue  severally,  suooessivelyy  and  reauunder,  one 
■after  another,    in  order  and  course   as  they  should 
respectively  be  in  seniority  of  age  and  priority  of  birth ; 
and  among  the  several  heirs,  every  elder  of  such  daugh- 
ters being  always  preferred,  and  to  take  before  the 
younger;  and  in  default  of  such  issue^  to  George  Huth' 
waitey  the  eldest  son  of  John  Hutkmaite^  of  Nottingham^ 
mercer,  for  life^  remainder  to  the  first  son  of  George 
JHiahwaite  in  tail  male;  and  in  default  of  such  issue^  to 
the  second  son  of  George  Huthwaite  in  tail  mal^  re- 
mainder to  the  third,  fourth,  fifth,  sixth,  and  all  and 
every  other  son  and  sons  of  George  Hidkwaite  severally 
and  successively  in  remainder,  one  after   another  in 
order  and  course  as  they  should  respectively  be  in 
seniority  of  age  and  priority  of  birth,  and  the  several 
and  respective  heirs  male  of  such  son  and  sons,  every 
elder  of  such  sons,  and  the  heirs  male  of  his  body, 
being  always  preferred,  and  to  take  before  the  younger 
of  them,  and  the  heirs  male  of  his^body:  then  there 
were  the  same  limitations  to  the  first,  second,  and  other 
daughters  of  George  Hulkwaite  as  to  those  of  Starkie 
JDonston  ;  and  then,  in  de&ult  of  such  issuer  to  Stoke^ 
ham  HuthwaUey  second  son  of  John  Hutkwaite,  for  life, 
with  remainder  to  his  first  and  other  sons  and  daugh- 
ters, in  the  same  terms  as  in  the  preceding  limitations ; 
and  in  de&ult  of  his  issue,  to  John  Hutkwaite^  the  third 
son  of  the   above-mentioned  John   Huthwaite^  for  life^ 
with  remainder  to  bis  first  and  other  sons  and  daughters 
in  strict  settlement  as  in  the  preceding  limitations ;  and 
in  default  of  such  issue,  to  Cornelius  Huthwaite^  the 
youngest  of  the  sons  of  the  said  John  Htdhwaite,  for  life^ 
with  remainder  to  his  children  in  strict  settlement ;  and 
in  de&ult  of  his  issue,  to  B.  Dalzel  for  Ufe,  with  re- 
mainder 
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mainder  to  his  children  in  strict  settlement  (a) ;  and  in 
de&ult  of  his  issue^  to  George  NevHj  with  remainder  to 
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his  children,  also  in  strict  settlemeilt;  and  in  de&ult  of 
his  itoue,  to  Christopher  Nevik  with  remainder  to  his 
children  in  strict  settlement;  and  in  default  of  his  issue, 
to  Edward  Nevil  for.life^  with  remainder  to  his  children 
in  strict  settlement;  and  in  default  of  his  issue,  to  the 
testator's  right  heirs  for  ever.  At  the  date  of  the  will 
SUtrkie  Domion  was  the  nearest  relation  to  the  testator 
oil  the  side  6{  his  fiither,  and  the  sons  of  John  Huth- 
waiter  of  the  town  o{  Nottingham^  mercer,  were  his  next 
nearest  relations.  The  testator  died  in  1784<,  seised  of 
the  premises  in  question,  without  revoking  His  will. 
Starkie  Donston  died  without  issue  in  the  lifetime  of  the 
testator.  Upon  the  death  of  the  testator  George  Huth- 
Waite^  the  eldest  son  of  John  Huthwaiie^  of  Nottingham^ 
entered  upon  the  premises  under  the  will,  and  died 
without  issue  of  his  body  in  March,  1817.  John  Huth- 
mUte  was  the  second  son  of  John  Huthwaite,  otNot' 
tinghanh  and  he  died  in  March,  178B,  leaving  issue 
Ktturah  Mary,  the  wife  of  S.  H.  Le  Chevalier,  and  Stoke- 
haniHuthwaite  was  the  third  son  oijohn  Hutkwaite,  of 
Nottingham,  and  he  died,  leaving  issue  Stokeham  Huth- 
ttoi^,  one  ofthe  defendants,  his  eldest  son.  MaryLeChe' 
valier  was  the  heir  at  law  of  George  Donston  the  testaton 
It  then  stated  the  demise  by  Che  lessor  of  the  plldnti£^ 
and  an  ouster  by  the  defendant. 


Shadaoell,  for  the  lessor  of  the  plaintiff.  Unddr  this 
devise  John  Huthwaite,  the  second  son,  takes  the  estate 
before  Stokeham  Huthwaite.  The  devise  is  to  Stokeham 
Huthwaite  by  nam^  but  by  description  to  John  Huth- 
waite, who  is  the  second  son.  The  name  and  the  de- 
scription are  wholly  inconsistent  with  each  other;  and 
the  question  is,  what  the  intention  of  the  testator  was. 

That 
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That  intention  is  to  be  ooUected  from  the  whole  of  the        1820. 
will,  and  it  is  evident  that  in  the  disposition  of  his  pro- 
perty he  had  regard  to  priority  of  right  as  founded  on 
priority  of  birth ;  his  intent  was  that  his  estate  should 
go  in  the  same  order  as  it  would  have  gone  if  he  had 
died  intestate*     Six  different  devisees  are  designated  by 
name  in  the  will ;  to  each  of  these  he  gives  an  estate  for 
life,  with  remainders  in  strict  settlement,  their  children 
in  every  case  being  preferred  according  to  priority  of 
birth.    To  adopt  the  construction  contended  for  on  the 
other  side  would  be  inconsistent  with  every  other  re- 
striction and  regulation  contained  in  the  will,  and  con- 
trary, therefore^  to  the  general  intention  of  the  testator. 
It  will  be  contended  in  this  case^  that  the  name  must 
prevail  over  the  description;   but  the  application  of 
names,  and  the  situation  in  which  the  parties  stand,  are 
circumstances  only  by  which  it  is  to  be  collected  who 
was  the  individual  intended  to  take  under  the  will.  The 
name^  indeed,  is  one  material  circumstance ;  but  there 
may  be  others  in  the  disposition  of  the  property,  which 
are  sufficiently  strong  to  shew  that  there  is  a  mistake 
in  the  name}  and  that  the  intention  was  that  another 
person  should  take.     From  the  whole  of  this  will  it  is 
evident,  that  the  intention  of  the  testator  was,  that  in 
every  case  the  second  son  should  take  before  the  third. 
There  is  a  mistake  either  in  the  name  or  in  the  descrip- 
tion.   It  is  impossible  that  the  testator  should  have  been 
mistaken  with  respect  to  the  order  of  succession,  and 
he  may  have  been  mistaken  with  respect  to  the  names 
of  the  parties.     Putting  it,  therefore,  on  the  ground 
of  probability,  the  safer  course  would  be  that  the  de- 
visee should  take  according  to  the  order  of  succession. 
There  are  many  cases  to  be  fouid  in  the  books,  both 

with 
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the  grantees  or  devisees  have  been  mbtaken,  and  the 
agama  Courts  have  collected  the  intention  from  the  whole  of 
the  instrument,  and  corrected  the  mistake.  In  Co. 
LitL  S.  a.  it  is  said,  *^  A  wife  is  a  good  name  of  pur- 
chase without  a  christian  name,  and  so  it  is  if  a  chris- 
tian name  be  added  and  mistaken,  as  Em  for  Emelyn^ 
&C.,  for  utile  per  inutile  non  vitiatur."  Here  the  party 
is  sufficiently  described  as  a  second  son,  and  the  name 
may  be  rejected  as  useless.  In  the  same  passage  Lord 
Coke  says^  ^^  If  lands  be  ^ven  to  Robert  Earl  of  Pern-- 
broke^  where  his  name  is  Henry;  to  George  Bishop  of 
Norwich,  where  his  name  is  John ;  and  so  of  an  abbot ; 
ibr  in  these  and  the  like  cases  there  can  be  but  one  of  that 
dignity  or  name ;  and,  therefore,  such  a  grant  is  good,  al- 
beit the  name  of  baptism  be  mistaken.'^  In  3  Leon.  p.  1 8. 
caseA^.  there  is  this  case,  ^^  Lands  were  given  to  the 
mayor,  chamberlain  of  the  hospital  of  Saint  Bartholo^ 
ineWf  London,  whereas  they  were  incorporated  by  another 
name;  yet  the  devise  b  good  by  Weston  and  Dyer,  which 
ManftDOod  also  granted,  because  it  shall  be  taken  according 
to  the  intent  of  the  devisor;  and  it  was  said  by  Weston, 
<<  If  lands  be  devised  to  A.,  eldest  son  of  J3.,  although  that 
his  name  be  W.,  yet  the  devise  to  him  is  good,  because 
there  is  sufficient  certainty."  In  Pitcaime  v.  Erase  {a),  the 
devise  was  to  William  Pitcaime,  the  eldest  son  of  Charles 
Pitcairne,  of  Twickenham  s  the  name  of  the  eldest  son 
was  Andrew,  and  this  was  held  to  be  a  good  devise  to 
him,  so  that  the  description  was  preferred  to  the  name; 
and  it  is  there  said,  ^^  that  the  rule  is  the  same  in  the 
civil  law;  as,  for  instance,  where  the  testator  devised 

(fl)  Fmch'i  Beporth  105, 
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lands  or  tenements  by  a'wrong  name,  if  this  mistake  ap-  1820. 
pears  otherwise  by  circumstance,  so  that  the  will  of  the 
testator  may  be  sufficiently  known,  the  legacy  shall  have  agaaut 
its  effect,  though  the  true  name  is  mistaken.  Dom.  1., 
vol.  54<."  In  Thomas  v.  Thomas  (a)  the  devise  was  to 
my  grand-daughter.  Maty  Thomas,  of  liechUqydj  in 
Merthyr  parish;  and  at  the  time  of  the  testator's  death, 
he  had  a  grand  daughter  of  the  name  of  Elinor  EoanSf 
who  lived  at  LiechUoydj  in  Merthfr  parish,  and  a  great 
grand  daughter.  Maty  Thomas,  who  lived  elsewhere, 
some  miles  from  Merthyr  parish ;  the  devise  was  held 
void  for  uncertainty.  In  that  case,  although  the  devisee 
was  designated  by  name;  yet,  inasmuch  as  the  descrip- 
tion was  inconsistent  with  the  name,  it  was  held  to  make 
the  devise  void.  The  name^  therefore,  is  rejected,  when 
the  Court  clearly  see,  from  other  circumstances,  what 
the  intention  of  the  testator  was*  In  Smith  v.  Coney  {J)\ 
the  will  gave  a  legacy  to  the  Reverend  Charles  Smith,  of 
Stapleford  Taamey,  in  the  county  of  Essex ;  there  was  a 
person  of  the  name  of  Richard  Smith,  answering  the  de- 
scription in  the  will,  and  there  was  an  officer  in  the 
army  of  the  name  of  Charles  Smith,  known  to  the  testa- 
trix. It  was  held,  however,  that  the  Reverend  Richard 
Smith  was  entitled  to  the  legacy;  The  description  was 
there  preferred  to  the  name.  These  cases  shew,  that  the 
name  is  only  one  circumstance  by  which  a  party  may  be 
designated ;  and  if  it  appear,  from  other  circumstances, 
that  another  person  was  intended,  the  Court  will  con- 
strue the  will  according  to  the  general  intention  of  the 
testator.  Here,  it  does  sufficiently  appear,  from  the 
whole  of  the  will  taken  together,  that  the  testator  in- 

.  («)  6  T.B.  eiU  (I)  6  ret,Jun*  4^, 
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18S0.  tended  that  John  HitfftMiYe  should  takt  the  wtate  before 
the  third  son.  I^  however,  the  devise  is  void  for  un« 
certainty,  the  lessor  of  the  plaintiff  is  entitled  to  recover 
as  heir  at  law. 

Denman^  contriL  Jchn  Htdhmute  cannot  take  under 
a  devise  to  Siokeham  Hutkaxute^  although  the  latter  be 
improperly  described  as  the  second  son*  The  maxim  of 
law  applies  in  this  case  (a),  <<  Veritas  nominis  toUel 
errorem  demcmstrationis,''  for  the  devisee  is  here  rightly 
designated,  both  by  his  christian  and  surname.  If  there 
had  been  no  devise  subsequent  to  that  to  Stokeham  Htir 
tkaaite^  the  case  would  not  have  admitted  of  argument. 
The  argument  on  the  other  aide^  assumes  that  the  tes« 
tator  could  have  no  reason  for  preferring  the  third  to 
the  second  son,  but  nothing  appears  to  shew,  that  the 
third  son  may  not  have  been  the  ol^ect  of  selection 
from  motives  of  personal  affection;  and  the  mistake 
may,  therefore,  as  well  be  in  the  description  as  in  the 
name.  In  JOjferf  119  a.pL  7«,  it  is  said,  if  an  obligation 
made  to  J^  &,  son  and  heir  of  G.  iS.,  when,  in  truth,  he 
is  a  bastard,  or  as  the  book  9  Edw.  4,  29  b.  is^  a 
woman  was  bound  by  the  name  oi  Alice  jSL,  wife  of  J.iSL, 
and  in  truth  she  was  a  widow ;  or  contra,  if  she  be 
called  widow  while  she  is  a  feme  covert,  these  words  are 
only  nugatory.  In  Lord  Evers  v.  Strickland  (6),  a  convey- 
ance was  made  to  Modolph  Eversy  Knight,  Lord  Eveng 
at  that  time  he  was  not  a  knight,  or  known  aa  sUch ;  H 
was  held,  however,  that  he  might  take  under  the  deed, 
and  it  is  there  said,  that  the  addition  of  knight,  diough 
false,  should  not  take  away  the  description  of  the  true 

(«)  Lord  Bacon's  Maxim.  (6)  Midti.  SU 

persoa 


IN  vm  Foist  Ysja  of  GEORGE  IV. 

person  to  whom  tbe  oonTeynnca  was  iiiade»  but  that  he 
ought  to  have  the  same^  being  sufficiently  eypreaaed  by 
the  name  of  Lord  Eoers*  These  are  cases,  therefore^ 
where  the  name  has  prevailed  over  the  description.  The 
devise,  in  this  case,  is  to  StoJceham  Huthwaite  by  name ; 
there  was  a  person  of  such  a  name^  and  only  one;  the 
devise^  therefore,  cannot  apply  to  any  other  person  who 
is  not  of  that  name.  The  cases  cited  on  the  other  side 
do  not  apply  for  in  all  of  them  it  was  perfectly  cleajTt 
from  other  circumstances,  that  the  testator  had  mistaken 
the  name.  In  this  case  that  is  by  no  mews  clear.  In 
Thomm  v.  Thomasj  the  devise  was  to  the  testator's  grand* 
daughter,  Mary  Thomas^  living  in  Mcrthpr  parish ;  Mary 
Thomas  did  not  live  in  Merthyr  parish,  and  was  only  his 
great' grand-daughter,  and  there  was  a  grand-daughter, 
who  actually  did  live  in  that  parish.  In  that  case^  there- 
fore, the  Court  held  the  devise  void  for  uncertainty.  In 
this  case  it  is  contended,  that  the  mistake  in  the  name 
shall  be  a  ground  for  setting  aside  Stokeham  H.  alto* 
gether,  and  introducing  John  H.  In  Pitcaime  v,  Brate 
it  does  not  appear  that  there  was  any  person  of  the 
name  of  Charles  Pitcaime j  the  son  of  Jfilliam  PtUaime. 
The  same  observation  applies  to  the  case  in  Leonard  s 
there  was  no  other  corporation  that  answered  the  de* 
scription  mentioned  in  the  wilL  Secondly,  if  this  de- 
vise be  void  for  uncertainty,  the  lessor  will  not  be  en- 
titled to  the  property  as  heir  at  law,  but  Cornelius^  the 
youngest  son,  will  take. 

ShadweUj  in  reply.  The  cases  cited  on  the  other 
side,  are  distinguishable  from  this,  on  the  ground  that 
here  there  is  another  person  who  answers  the  description 
of  second  son,  which  in  the  vrill,  is  applied  to  Stokeham 

Hutkwaite 
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1820.  HfdhwdUe.  In  those  cases,  there  was]  no  other  person 
answering  the  description.  There  was  but  one  Lord 
EoerSj  and  it  does  not  appear,  from  the  cases  put  in 
Dyer^  that  there  was  any  person  answering  the  de* 
scription  of  son  and  heir  of  J.  S.,  or  the  wife  of  cTl  S. 
Here  there  is  a  person  who  corresponds  completely  with 
the  description,  and  that  description  ought  to  be  pre- 
ferred to  the  name,  because  efiect  will  thereby  be  ^ven 
to  the  general  intention  of  the  testator.  The  same  ob- 
servation Implies  to  the  maxim  Veritas  nominis  toilet 
errorem  demonstrationis,  it  assumes  that  there  is  an 
error  in  the  description;  here^  on  the  contrary,  the 
error  is  not  in  the  description,  but  in  the  name. 

Cur.  adv.  vuU. 

In  the  course  of  ISchaelmas  term,  the  Lord  Chief 
Justice  stated,  that  the  Court  had  considered  the  case; 
and  were  of  opinion,  that  evidence  of  the  state  of  the 
testator's  fiunily,  and  other  circumstances,  was  admis- 
sible^ and  that  upon  such  evidence  being  ^ven,  the  jury 
might  find  whether  he  had  made  a  mistake  in  the  name 
of  the  devisee  or  not.  If  no  such  evidence  were  given  at 
the  trial,  it  would  then  be  a  mere  question  of  law  as  to 
the  intention  of  the  testator,  to  be  collected  only  from  the 
will  itself;  upon  which  the  Judge  must  direct  the  jury, 
and  it  would  be  open  to  either  party  to  tender  a  bill  of 
exceptions.  The  Court,  therefore^  thought  that  there 
should  be  a  venire  de  novo. 

Venire  de  novo  awarded. 
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Yates  and  Others  against  Bell  and  Others,    ^JJ^'. 

A  SStJMPSIT  for  money  lent    and    advanced,  &c.  When  a  bill  of 

Plea,  general  issue.    At  the  trial  at  the  London  abieat^bmun 

sittings,  after  last  Easier  term,  before  Abbott  C.  J^  the  Sbm  pmrated 

following  appeared  to  be  the  &cts  of  the  case.    The  ^^22^"^ 

plaintifi  were  the  holders  of  a  bill  of  exchange,   for  •g^^^'g^P*** 


7iSL  6s.  Sd.f  drawn  by  themselves  upon,  and  accepted  mined  to  A.  a 

cum  of  moiiejr 

hy  John  Ingrantf  and  payable  at  the  house  of  the  de-  forthepurpoie 
fendants.    The  bill  became  due  t^i^  7th,    1819,  and  topaytfaedis- 
was,  on  that  day,  duly  presented  for  payment,  and  dis-  uid^aiioUier 
honoured.     On  the  8th  July^  the  defendants  received  tadA.in^ 
a  letter  from  Ingram^  inclosing  a  bill  for  800/.,  which  "e^^^^ 
was  as  follows.     "  Gentlemen,  &c.,  inclosed,  you  have  Hii jmvingbeen 
a  bill  for  800/.  to  pay  my  acceptance,  due  the  7tb,  for  Imt  added,  diat 

the  money  ro- 

750/.,  as  also  mine,  for  37/.  185.  6<21,  due  8th;  if  you  ceiled  ihoiild  be 

carried  to  the 

draw  on   me  at   45   and   60  days,    for  200Z.  each;  acceptor's ao- 

they  shall  meet  due  honor."    On  the  9th,  the  bill  for  Sbwwaids  w 

800/.  having  been  on  that  day  returned  accepted,  the  Hei?Srt  ti^ 

defendants  wrote  to  It^am  as  follows:    "  On  the  7th  *'''.*^^^ 

instant,   an  acceptance  of  yours,  for  about  743/.  was  ccmld  not  main- 
tain an  actimi 
presented  to  us  for  payment;  being  without  provision  against^. then 

fiflnf  no  unvi^' 

from  you,  we  refused  honor  to  it.  We  have  now  to  between  them, 
advise  receipt  of  yours  of  the  3d,  remitting  a  bill  of 
800/.  on  Paget  and  Co.,  which  has  met  honour,  and,  at 
maturity,  shall  be  placed  to  your  credit.  We  shall 
make  up  your  account,  and  draw  on  you  as  you  desire^ ' 
for  the  balance."  Tlie  defendants  afterwards  paid  the 
bill  of  37/.  1 85.  6(f.,  mentioned  in  /ngram's  letter,  but 
refused  to  pay  that  of  the  plainti£^  although  it  was  again 
presented  for  payment,  on  the  8th  September^  181.9, 
Vol.  III.  U  u  after 


Tatu 
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ISn.  9Aer  the  bill  for  8002.  had  been  duly  paid.  Duriiig  all 
these  transactions,  Ingram  was  indebted  to  the  defend- 
antS|  on  the  balance  of  the  account  in  a  sum  exceeding 
'^'  8002.  Under  these  circumstances,  AbbM  C.  J.  was 
d  ppii^ion,  at  the  trial,  that  the  plaintiffi  had  no  right  oi 
iption  against  the  defendants,  and  directed  a  nonsuit, 
Vfith  liberty  to  the  plaintiff  to  move  to  eater  a  verdict. 
And  now, 

Maanyat  moved  to  set  the  nonsuit  aside,  and  to  enter 
a  verdict  for  the  plaintiff.  The  question  is,  whether  this 
remittance  created  a  trust  in  the  defendants,  for  the 
plwitiflb^  who  were  the  holders  of  the  bill,  the  temit* 
tiince  having  been  made  for  the  express  purpose  of 
meeting  it.  The  letter  of  the  defendants,  dated  9th 
t^^,  does  not  amount  to  a  repudiation  of  the  trust ; 
and  even  if  it  does,  they  had  no  right  to  repudiate  the 
trust,  and  to  retain  the  bill.  If  goods  be  sent  to  A»  for 
the  use  of  B^  no  property  vests  in  A^  but  B,  must 
bring  the  action  for  them.  Evans  v.  Marlett.  (a)  jSot- 
gmt  v*  Morris.  (6)  Besides,  here  the  defendants  have 
ajMented  to  the  trust,  by  paying  one  of  the  bills,  viz.  that 
for  S7A  185.  6d.  The  case  of  Z>f  females  v.  Fulkr  (c) 
i9  in  point,  and  Williams  v.  Everett  (d)  is  distinguish- 
able, because  theve  was,  in  that  ca$e^  no  req^wed  appli- 
c^ion  for  payment,  after  the  money  bad  been  received, 
a«  is  the  case  here. 

.^kBBOTr  C.  J.    This  case  cannot,  in  principle,  be  dis- 
tioguished  fix>m  WilUams  v«  Evetett^  and  that  case  was 

(a)  1  Lord  Maynu  271.  (6)  Ante,  277. 

(•)  U  Sm*9  «90.  in  note.  (i)  14  Boat,  S83. 

pro* 
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praporly  dMidcd.  In  i)e  AtmIm  v.  JW2tev  the  Mm^*  lB9a 
wt  WM  agtBt  of  De  BirtuUet  when  be  yec«i?ed  tht  ^^ 
noq^fjr,  and  Bever  would  have  received  it  but  for  thai  ^F^ 
ehanurtef^  upd  after  that,  he  could  oot  repudiate  that 
agency.  ThAt  k  the  disdnction  between  the  two  t9Mm» 
Where  a  party,  to  whom  a  bill  it  remittedf  repudtatei 
the  trust  with  which  the  bill  is  clothed,  that  may  give  to 
the  person  randtting  the  bill  a  right  to  Imng  trover  for 
it ;  but  it  does  not  give  any  right  of  action  to  the  person 
to  whose  aoeount  the  bill  is  directed  to  be  applied^  and 
unless  sone  agreement  had  taken  place  respecting  ihe 
bill  between  the  defendants  and  the  plaintiffi,  the  fensiV 
could  only  be  considered  as  holding  the  bill  for  the  use 
of  Ingram.  It  was  so  laid  down  by  I^ord  Eiktibormti^ 
in  WilUams  v.  Everett,  (a)  The  nonsuit,  therefor^  was 
right. 


Hule  refiuML 


(a)  14  Ma9i,  5S7. 


4uu^,  r.  ^y^  j^.  ^^^:Zr.//, 


ANDBKwa,  Clerk,  against  Dixon,  Eaq.^  Sheriff  Tumd^^, 
of  Worcestershire. 

TJSJIVJS  moved  for  a  new  trie}  in  this  case^  which  wei  Wher«aih«iff; 

tried  at  the  Guildhall  sittings  after  last  Eastfr  ten%  ^  th^y^ 

before  Abbotf  C.  J.     The  action  was  brought  by  t)w  JSdiSS.^* 

plaintiff,    who  was  the  landlord  of  certain  premises,  J^ant^TOo^ 

against  the  sheriff,  for  taking  and  selling  the  goods  of  *^.^*2fi  ^ 


the  tenant  under  a  writ  of  fieri  facias,  without  retaining  without  i 

°   ing  a  Tear's 
a  year's  rent,  pursuant  to  the  statute  8  ^n.c.  14.     It  rent,hewiUbt 
"^  liable  for  it, 

although  no  specific  notice  has  been  giyen  to  him  by  the  landlord. 

U  u  2  appeared 
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Ajmitwi 
mgamat 


appeared  that  the  goods  had  been  remoTed  and  wdd 
vnder  the  execution  between  the  5th  and  10th  January^ 
and  that  no  notice  was  given  till  the  17th  Jamuary^  on 
the  part  of  the  landlord,  of  any  rent  being  in  arrear. 
But  it  appeared  ini  evidence  that  the  sale  had  been  con- 
ducted with  great  secrecy  and  dispatch ;  and  the  learned 
Judge  left  it  to  the  jury  to  say  whether  the  sheriff  knew 
of  the  &ct  that  rent  was  in  arrear,  although  no  notice  of 
it  had  been  given  to  him  before  the  sale.  The  jury  fiiund 
k  verdict  for  the  plaintiff;  and  the  question  was,  whe- 
ther the  notice,  after  the  sale,  given  to  the  sheriff  was 
sufficient  He  cited  Andtt  v.  Garrett^  anief  440.,  where 
the  notice  was  given  before  the  sale.  Here  it  was  not 
given  till  after  that  period. 


Pet  Curiam.  No  specific  notice  is  required  by  the 
statute.  If,  indeed,  a>sheriff  has  no  reason  to  suppose 
any  rent  to  be  due,  he  will  be  protected  in  case  he  pays 
over  the  money  to  the  execution  creditor.  Here,  how- 
ever, the  extraordinary  haste  and  secrecy  of  the  sale 
shew  that  he  did  know  of  and  expected  a  daim  from 
the  landlord.  If  afl»r  that  he  chooses  to  proceed,  he 
is  liable.  The  notice  to  the  sheriff  is  only  for  the  pur- 
pose of  establishing  beyond  doubt  his  knowledge  of  the 
landlord's  daim.  *  If  that  knowledge  can  by  any  other 
means  be  brought  home  to  him  at  any  time  before  he 
has  parted  with  the  money,  he  will  be  liable. 

Rule  refused. 
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Watson  against  Atkins.  ^^f^ 

^OVENANT.    The  question  depended  on  the  terns  WhmapMty 
of  a  lease  from  the  defendant  to  Samuel  Burrams»  teentfaaofon^ 
which  had  been  assigned  by  Burrtms  to  the  plaintiff;  The  tfaTiSbdbc?^ 
lease  was  dated  October  2Sd.  1801,  and  was,  for  a  period  I^|^,^at 
of  twenty-three  years,  at  a  certain  reserved  rent    The  £JS«^^ 
premises  demised  formed  part  of  larger  premises,  belong-  ^|«Mr  own- 


ing to  the  defendant,  and  occupied  by  him,  being  about  ^ 

chitynblci  on 

seven-sixteenths  of  the  whole;  and,  at  the  time  of  the  lease,  die  jpnaam^or 
the  whole  premises  stood  rated  to  the  different  taxes,  of;  or  on  the 
&C.  at  the  value  of  35/.  per  annum.    The  covenants  thmbyn- 
were  as  follows:    "  The  said  fewtt^/ ^«w  to  bear  and  !l[!*^ 
pay,  during  the  continuance  of  the  term  hereby  granted^  ST/^^taw 
all  such  taxes,  charges,  rates,  assessments,  duties,  and  ^^^^^ 
impositions  whatsoever,  whether  parliamentary,  custom-  diaigidiipoii 


ary,  or  parochial,  which  are  now  payable  or  chargeable  or  any  put 
on  the  said  premises,  or  any  part  thereof,  or  on  the  siud  by  js^y^  and ' 
yearly  rent  hereby  reserved ;  and  the  said  Samuel  Bur-  a£SL.!!1* 
raws  to  bear,  pay,  satisfy,  and  discharge  all  Jresk  taxes^  ^1^^^^^' 
charges^  rates,  assessments,  Jlnes,  duties,  and  impositions,  ^°g^y^|^^ 
whether  parliamentary,  customary,  parochial,  or  other-  ^  ^^^  ^ 
wise  howsoever,  which  shall  or  may  at  any  time  or  times  1*7  neb  taiaa 
hereafter  be  taxed,  rated,  charged,  or  imposed  upon  the  able  on  tbepia. 
sdd  premises  hereby  granted,  or  upon  any  part  or  parcel  tima  of  \ 


thereof."      In   the  year  1804,  Bwrrom  improved  the  ^wll^'tb^ 

.  premises  demised  to  him,  and  in  18iS,  assigned  over.his  t!j^d^f"vSki 

interest  in  them  to  the  plaintiff.    The  plaintiff  npw  ^f^^ 

the*] 


ibould  pay  all  liresb  taies,  and  all  nicb  addttiont  to  the  tazat  formerly  diargeablei  at  wcra 
poCMionad  b^  tbe  improfcd  value  of  tbe  pmniict. 

Uu  3  claimed 
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18S0.  claimed  the  repayment  of  certain  rates,  taxes,  and  other 
charges,  amounting  to  the  sum  of  46^.,  and  upwards, 

4|nMM(  under  the  covenants  above  mentioned.  At  the  trial,  at 
the  sittings  in  Hilaty  term  last,  before  Abbott  C.  J.,  it 
qipearcd,  that  the  part  of  the  premises  llow  occupied  by 
the  defisndant,  were  now  rated  at  the  value  of  S5h  per 
annum  alone^  and  that  the  plaintiff's  and  defendant's 
premises  had  been  separately  assessed  at  the  time  when 
the  taxes.  Sec  for  the  recovery  of  which  the  action  was 
broughty  were  paid  by  the  plaintiff.  The  learned  Judge 
being  of  opinion,  that  the  covenant,  by  the  lessor  only, 
made  him  liable  so  long  as  the  premises  should  continue 
jainth/  assessed,  directed  a  nonsuit  giving  to  the  plamtiff 
liberty  to  move  to  enter  a  verdict  for  such  sum,  if  any, 
as  the  Covad  ahould  be  of  opinion  he  was  entitled  to 
rcoover«  Lowes  having,  in  last  Hilary  termi  obtained  a 
rale  nisi  to  this  efiectf 

Mam/at  and  Tindal  shewed  Cause.  The  question  in 
this  case  is,  whether  the  taxes  imposed  on  the  defend- 
ant's premises^  are  fresh  taxes  or  not.  It  is  contended, 
on  the  other  side^  that  they  are  not,  because  they  are 
only  increased  taxeiy  but  still  ejusdem  generis  with 
those  payable  at  the  time  when  the  lease  was  granted. 
That  would  be»  however,  abst&rd,  for  it  would  lead  to 
this  consequence;  thiit  if  the  tenant  so  fiur  improved 
the  premises^  as  to  make  the  taxes  equal,  or  exceed 
the  rent,  he  might  not  only  not  pay  rent,  but  actually 
receive  it  from  the  landlord*  This  case  must,  at  aU 
events,  be  governed  by  tfa^  principle  hud  down  in 
Graham  v.  Wade,  {a)    Besides,  here  the  premises  have 

(•}  16JB««,  SS. 

been 
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been  separately  assessed,  and  it  may  Well  be  eontendd^i  1890. 
that,  the  true  construction  of  this  covenant  is,  that  the 
lessor  should  remain  liable  only  so  long  as  the  aSses^ 
ment  continued  to  be  jointly  made.  For  the  momoit  a 
separate  assessment  was  made,  that  would  be  a  fresh  taK 
on  the  premises^ 

Lccwes^  contra.  In  Graham  v.  Wade^  there  was  a  par- 
ticular covenant,  specifically  providing  for  the  case  df 
improvements*  But  where,  as  here,  there  is  none^  the 
covenant  will  ^ply  to  the  payment  of  all  increased 
taxes,  up  to  the  amount  of  the  rent  reserved.  I^  how^ 
ever,  that  should  not  be  so,  still  the  plaintiff  is  entitled 
to  the  repayment  of  those  taxes  which  are  payable,  On 
the  proportionate  value  which  his  premises  bore  to  the 
whole  at  the  time  of  the  lease,  when  the  whole  was  of 
the  annual  value  of  35/*  This  will  entitle  him  to  the 
repayment  of  the  taxes  chargeable  on  a  rental  of  seveOr 
sixteenths  of  352.,  and  this  will  not  be  liable  to  the  in« 
convenience  suggested  in  argument  by  the  other  side. 
And  the  separate  assessments  can  make  no  difference^ 
For  it  is  not  in  the  power  of  the  plaintiff  to  procure  a 
joint  assessment  to  be  made^  it  being  the  duty  of  the 
i>arish  officers  to  rate  each  occupier  ^parately. 

Abbott  C.  J.  I  retain  the  opinion  which  I  enter* 
tained  at  the  trial,  as  to  the  construction  of  these  cove* 
nants*  The  language  of  them  is  very  obscure^  and  it 
seems  not  improbable  that  they  are  taken  from  a  prece- 
dent not  properly  applicable  to  the  present  casa  What- 
ever the  Court  may  think  as  to  this  bargain  being 
improvident^  or  otherwise,  ought  to  have  no  influence  on 
their  dcciaioDf  which  must  be  founded  upon  the  meaning 

Uu4  of 
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1880.       of  the  words  used  by  the  parties.    The  circamstanoes 
are  these:   AMns  being  in  the  ooAipation  of  premises, 

agauut  for  the  whole  of  which  he  was  rated,  demised  part  of 
them  by  a  separate  lease  to  Burrows.  The  consequenoe 
was,  that  as  soon  as  possession  was  taken  by  him  under 
the  leas^  it  would  be  the  duty  of  the  parish  officers  to 
rate  each  party  in  respect  of  his  separate  occupation. 
Under  these  circumstances,  the  lessor  covenants  to  pay, 
during  the  continuance  of  the  term,  all  such  taxes,  rates, 
assessments,  duties,  and  impositions,  whatsoever,  which 
were  then  payable  on  the  said  premises,  or  any  part 
thereof  or  on  the  rent  thereby  reserved ;  and  that  is 
followed  by  a  covenant  on  the  part  of  the  lessee  to  pay 
all  fresh  taxes,  &c  which  might  at  any  time  hereafter  be 
charged  upon  the  premises.  Now,  in  order  to  construe 
these  two  covenants,  it  becomes  necessary  to  ascertain 
the  meaning  of  the  words  <<  fresh  taxes;''  and  un- 
doubtedly, if  a  new  house  were  erected,  which  would 
introduce  a  house  and  window-tax,  they  would  be  fresh 
taxes.  But  the  question  is,  whether  these  words  apply 
to  an  increase  of  the  highway  and  parochial  rates  during 
the  term.  I  think  they  do;  for,  in  my  opinion,  the 
parties  meant  to  say  this,  <<  what  the  consequence  of  this 
division  may  be  we  cannot  say ;  but  we  stipulate,  so  long 
as  the  premises  shall  continue  to  be  chaiged  in  one 
assessment,  the  landlord  shall  pay  the  whole;  but  if 
there  be  a  fresh  assessment  in  respect  of  the  new  occu- 
pation, the  tenant  shall  be  liable  to  that  assessment'*  It 
is  to  be  observed,  that  the  word  used  here  is  ^  fresh^" 
not  <<  additional."  I  think,  therefore^  that  the  tenant 
is  not  entitled  in  the  present  case  to  any  apportionment ; 
but  that,  from  the  moment  a  fresh  assessment  was  made 
upon  him,  he  became  liable  to  the  whole  of  that  assess- 

mwt. 
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ment.  SiippoB^  upon  the  subdiyisioii  of  the  propertyi  1820. 
the  aggregate  yeltk  had  been  increased ;  in  that  case, 
undoubtedly,  if  a  sqiarate  aneBflment  had  been  made, 
the  landlord  would  be  the  gainer.  But,  on  the  con- 
trary, if  the  aggregate  value  had  been  increased,  and 
the  assessment  had  remained  joint,  he  would  have  been 
a  loser.  I  think,  therefore^  that  the  only  risk  contem- 
plated by  the  parties  was  whether  there  would  be  a 
joint  assessment  or  not  Under  the  circumstances  of 
this  case^  I  think  that  the  payments  made  by  the  tenant 
came  within  the  words  <<  fresh  taxes,"  and  that  he  has 
no  right  to  call  upon  the  landlord  to  bear  any  part  of 
thenu    The  nonsuit  was  therefore  right 

Baylbt  J.  I  agree  that  whatever  might  have  been 
the  intention  of  the  pardes,  they  could  hardly  have  ex- 
pressed it  in  more  obscure  language.  But  the  fidr  result 
seems  to  be  this,  that  by  the  "agreement  the  lessee  is  en- 
titled to  receive  from  the  lessor  a  certain  proportion 
of  the  rates  and  taxes,  which,  subsequently  to  the  agree- 
ment, might  be  imposed  upon  the  premises  demised, 
which  appear  to  have  been  seven-sixteenths  of  the 
whole.  The  parties  seem  to  have  considered  the  whole 
premises  as  rateable  at  352.  per  annum,  and  to  have 
agreed  that  for  the  future  the  lessor  should  pay  to 
the  lessee  the  rates  and  taxes  chargeable  upon  premises 
of  the  value  of  seven-sixteenths  of  85/.  per  annum- 
It  appears  that  the  premises  were  leased  for  23  years ; 
and  that  the  lessor  covenanted  to  pay  the  taxes  then 
payable,  and  the  lessee  all  fresh  taxes.  Now,  each  of 
these  covenants  controuls  the  other;  and  at  the  period 
when  they  were  entered  into,  nothing  was  payable  for 
these  premises  per  se.    Thejr  were  then  assessed  as  part 

of 
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1880*  of  a  larger  tttatey  atui  the  rate  upon  them  waa  an  aliquot 
""""^  part  of  ti  larger  sum  charged  upon  the  whole.  As  sooti, 
9gidnti  however,  as  they  were  separated,  it  became  the  duty  of 
the  overseers  to  make  separate  assessments,  and  to  dis- 
Gontinue  the  old  mode  of  making  assessments  jointly,  and 
the  lessor  would  have  a  right  to  insist  upon  this  being 
done ;  and  if  so^  he  might,  by  procuring  separate  rates^ 
defeat  his  own  covenant  If,  on  the  contrary,  the  parish 
officers  were  prevailed  on  by  the  tenant  to  rate  the 
whole  premises  jointly,  it  would  follow  that  whatever 
might  be  the  improvements  made  by  him,  he  would  not 
be  chargeable  with  the  payment  of  auy  taxes  in  respect 
of  such  improvements.  Such  a  construction,  therefore^ 
as  it  seems  to  me,  ought  not  to  be  adopted.  The  con- 
struction, I  think,  is  this,  the  party  occupies  seven-six- 
teenths of  certain  premises  rateable  at  the  value  of  35/. 
per  annum,  and  covenants  to  pay  the  taxes  then  charge- 
able. Now,  the  taxes  then  chargeable  are  the  taxes 
chargeable  upon  premisesthenoftheannual  value  of  seven- 
sixteenths  of  S6k  The  duration  of  the  lease  corrobor- 
ates this  view  of  the  case;  for  it  could  hardly  be  expected 
by  any  person  that  the  value  of  the  premises  would  not 
vary,  or  that  they  would  continue  jointly  rated  during 
the  whole  space  of  23  years.  We  ought»  therefore,  in 
construing  this  covenant,  to  consider  the  premises  as 
upon  the  parish  rates  at  35A  per.  annum,  seven-six- 
teenths of  which  burden  the  lessor  is  to  bear.  This  view 
of  the  case  will  be  consistent  with  the  whole  agreement, 
and  will  give  to  neither  party  any  improper  advantage. 
I  think,  therefore^  that  the  rule  for  entering  a  verdict  for 
the  plaintiff  must  be  made  absolute. 

HOLROTD 
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HoLROTD  J.  I  agree  with  my  Brother  Bayley^  in  the  18S0. 
view  which  he  has  t^lken  of  this  case.  The  lessor  does 
not  covenant  to  pay  the  taxes  then  paid  or  charged,  but 
such  as  are  payable  and  chargeable.  The  covenant, 
therefore,  extended  to  all  such  taxes  as  were  liable  to  be 
paid  in  respect  of  the  premises,  whether  jointly  6t  se- 
parately assessed.  It  was  the  duty  of  the  parish  officer 
to  make  separate  assessments,  and  that  is  a  strong  cir- 
cumstance to  shew  what  must  have  been  the  intention  6f 
the  parties  in  framing  these  covenants.  The  lessee's  co- 
venant only  extends  to  the  payment  of  fresh  taxes, 
charged  upon  the  premises ;  and  the  proper  construction 
bf  it  seems  to  me  to  be  this,  to  hold,  that  it  extends 
either  to  new  taxes,  or  to  such  additional  or  further  tax^ 
as  might  be  imposed  in  consequence  of  any  improvement 
of  the  premises.  But  I  tliink  that  the  covenant  ought 
not  to  be  so  construed  as  io  make  it  depend  on  the 
misconduct  of  third  persons,  wheth^t  the  lessor  be  or  be 
not  chargeable.  I  entirely  agree,  therefore,  with  my 
Brother  Bayley^  in  thinking,  that  the  lessor  ought  tp 
pay  such  rates  and  taxes  as  are  chargeable  in  respect  of 
seven-sixteenths  of  premises,  the  whole  of  which  are 
of  the  annual  value  of  S5/.  I  think,  therefore,  that  the 
rule  should  be  made  absolute  to  that  .extent. 

Rule  absolute  accordingly,  {a) 

(a)  fiMf  i.  was  abient  from  indiqiositioii. 


A  tnlslof  hiv* 
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Sanford  and  Others  against  Irbt  and  Others. 

nPHE  following  case  was  sent  by  the  Vioe  Qiancellory 
wfich  bad  bem  for  the  Opinion  of  this  Court: 
the  Mttiemcnt  Sir  WUliam  Langham  late  of  Cottednvoke  in  the 
Slge  to  tnuT'"  county  of  Norihcmptofh  Bart,  deceased,  in  or  about  the 
^ndm^fy^  month  of  August^  1795,  married  HenrieUa  Elizabeth 
tohbfimi^  JFVrifewa  Vancj  and  by  his  marriage  settlement  he  con- 
other  Knu  sno-  veyed  certain  estates  to  trustees  to  the  use  of  himself  for 
tan  male,  and    life,  ^ith  remainder  to  the  use  of  his  first  and  other  sons, 

havinip  one  aon 

andtwodangk.  successively,  in  tail  male^  remainder  to  himself  in  fee. 

ten  by  hiafint 

The  marriage  settlement  contained  a  power  of  raising 


bis  Moond  mar-  15,000^  for  the  portions  of  younger  children.  By  this 
I^Hiirandde-  marriage  he  had  three  children,  William  Henry  Lang^ 
"^^JZ^  ^iom,  since  deceased,  and  the  plaintiffs,  Henrietta  Sanfird 
Stcandper-      ^^^  Charlotte  Langhafk.    Sir  WUliam  Langkam^  after- 

ional  ymiyniy,  *^  ^ 

•ubject  to  the     wards,  in  May.  1810,  married,  for  his  second  wife^  Au^ 

payment  ofbis  ~-»  or»  »  »  -» 

debts andlega-  gusta  PrtscUla  Irbiff  one  of  the  defendants,  and  by  his 

des;  but  in 

oMe  huson  will,  dated  the  Ist  Februartfj  1811,  devised  as  follows : 
this  life  withottt  ^^  I  gi^e  and  bequeath  to  my  son  William  Henry 
inoae of fiSL   Lar^ham^  his  hdrs,  executors,  and  administrators,  all 

lue^  lanae 

male  of  testator's  body,  be  bequeathed  to  all  and  every  his  daughters  who  should  be  living  at 
the  time  of  his  deaUi,  or  bom  in  due  time  afterwards,  40,00(X.  equally  to  be  divided 
amongst  them,  in  addition  to  what  they  might  be  entitled  to  under  the  marriage  settlements 
of  tiiar  respective  mothers ;  and  if  only  one  daughter,  then  he  bequeathed  90^000/.  to  her ; 
he  then  charged  his  estates  with  the  payment  of  these  sums,  and  devised  them  to  A.  and  J?., 
their  heirs,  &c.  without  impeachment 'of  waste  upon  trust  by  sale  or  mortgage,  to  nise  a  suf- 
ficient sum  to  pay  those  legacies  with  interest ;  and  he  then  devised  the  remainder  of  his 
manors,  lands,  &c.  as  should  not  be  sold  by  the  trustees  for  that  purpose,  for  want  or  in 
failure.of  issue  male  of  his  body  as  aforesaid,  unto  his  brother  for  life,  with  different  re- 
mainders over.  The  testator  had  no  children  by  the  second  marriage,  and  his  only  son  by 
the  first  maniage  having  died  under  age  unmarried,  and  without  issue :  Held,  that  the 
surviring  daughters  took  no  estate  by  descent  in  the  hereditaments  devised  by  the  will ;  and, 
secondly,  that  if  the  devise  to  A.  and  B.  had  been  of  a  power  to  raise  money  by  sale,  and 
not  of  a  ligal  estate,  that  the  testator's  brother  would  have  taken  an  estate  for  life  with 
rqpaind^n  orer }  Midi  thirdl^r,  that  vnder  |he  vrill  A*  irnd  B.  took  an  estate  in  fte. 

my 
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my  manors,  messuages,  lands,  tenements,  and  heredita-        1880. 
ments,  and  real  estates,  and  also  all  my  personal  estate^ 
(including  any  jewels  I  may  be  possessed  of  at  the  time        ogamu 
of  my  death,)  except  pearls,  and  also  except  lace,  what- 
soever and  wheresoever,  subject  nevertheless  to  the  pay- 
ment of  all  my  just  debts,  l^;acie8.  Sec    But  in  case  my 
said  son  William  Henry  Langham  should  depart  this  life 
without  issue  male,  or  in  case  of  failure  of  issue  male  of 
my  body,  I  give  and  bequeath  unto  all  and  every  my 
daughters  who  shall  be  livmg  at  the  time  of  my  death 
or  bom  in  due  time  after,  the  sum  of  forty  thousand 
pounds,  in  addition  to  what  they  may  become  entitled 
to  under  the  marriage  settlements  of  their  respective 
mothers,  equally  to  be  divided  amongst  them,  share  and 
share  alike^  and  if  only  one  daughter,  then  unto  such 
only  daughter  the  sum  of  20,000//'    The  testator  then 
charged  his  estates  with  the  payment  of  these  sums,  and 
for  that  purpose  bequeathed  his  estates  unto  WHliam 
jfyshford  San/brd  and  WiUiam  Janes  Burdetty  Esquires, 
their  heirs  and  assigns,  without  impeachment  of  wast^ 
upon  trust,  by  sale  or  mortgage  of  a  competent  part  of 
sudi  estates,  (except  his  mansion  house  at  CottednxxAe^ 
and  the  park,  lands,  and  hereditaments  held  therewith,) 
to  raise  and  levy  such  sums  as  would  be  sufficient  for  that 
purpose ;  imd  upon  trust,  out  of  the  rents  and  profits 
of  his  estates,  to  pay  interest  after  the  rate  of  4  per  cent 
per  annum,   for  the  several  l^ades  to  be  computed 
firom  the  end  of  six  calendar  months  after  his  death. 
And  he  then  devised  as  follows :     I  give  and  devise  the 
residue^  or  such  part  or  parts  of  all  and  every  my  ma*   ' 
nors,  messuages,  forms,  lands,  tenements,  hereditaments, 
and  real  estate^  as  shall  not  be  so  sold  or  mortgaged 
for  the  purpose  aforesaid,  for  want  or  in  failure  of  issue 

male 
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JBSO.  mdaef  my  liodyy  ai  aforesaid,  imte  my  hrotliar  Jamm 
I^tmgham  bit  and  during  his  life^  and  from  and  after 
tlia  determination  of  that  estate^  by  forfeiture^  surrender 
or  otherwise  in  his  life*time»  I  give  and  devise  the  same 
prenuses .  unto  the  said  WiUiam  Ajphjbrd  Sanfinrd  and 
Waiiam  Jams  BurdeHy  and  their  heirs  during  the  lift  of 
my  said  brother,  in  trust  to  preserve  the  contingent  r»» 
mainders,  and  from  and  immediately  after  the  decease 
of  my  said  brother,  I  give  and  devise  all  and  every  my 
said  manors,  messuages,  forms,  lands,  tenements,  herediv 
taments,  and  real  estete  unto  the  first  son  of  the  body 
of  my  said  brother  Jamm  Lan^m^  lawfully  begotten, 
and  the  heirs  male  of  the  body  of  such  first  son,  law* 
fiilly  issuing,  and  iot  de&ult  of  such  issoe^  unto  the 
second,  third,  fourth,  and  all  and  every  other  the  sea 
and  sons  of  the  body  of  my  brother  Jamti  Langham^ 
lawfully  begotten,  severally  and  successively,  and  in 
remainder  one  after  another  in  order  and  course  as  fihsj 
and  every  of  them  shall  be  in  seniority  of  age  and  pri* 
ority  of  birdi,  and  to  the  several  and  reqsective  hein 
male  of  the  body  and  bodies  of  all  and  every  such  son 
and  sons  respectively  issuing,  the  eldest  of  sm^  sons 
and  the  heirs  male  of  his  body  issuing,  being  always  to 
be  preferred,  and  to  teke  before  the  younger  of  such 
sons,  and  the  heirs  male  of  his  or  their  body  or  bodies 
issuing,  and  in  default  of  such  issue  male,  I  give  and 
devise  all  and  every  my  said  manors,  messuages,  fiurms, 
lands,  tenements,  hereditaments,  and  real  estate  unto  my 
own  right  heirs  for  ever."  And  aiier  giving  the  said 
James  Langham^  when  in  possession,  the  usual  power  of 
nfaking  leases,  the  said  testator  gave,  beq^eadied,  and 
devised  in  the  words  following ;  viz.  ^  And  in  case  I 
shall  leave  no  son,  or  leaving  one  son  he  shall  aftfrwarda 

die, 
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die*  without  leavdng  iwoe^  before  his  age  of  twenty-mie        igf  0^ 
year«,  then  I  give  and  bequeath  all  my  plate,  jewek, 
household  goods,  household  furniture^  pictures,  deer, 
live  and  dead  stock,  in  and  about  my  said  mansioiH 
house   at    CoiteArook  aforesaid,   at  the   time  of  my 
death,    and    all   other    my   personal    estate   (except 
pearls   and   lace,)    subject    to  the   payment   of  my 
debts,  legacies,  and  funeral  expences,  unto  my  said 
brother    James    Langham^  for    and   during   his   l|fe 
and  from  and  after  his  decease  unto  such  son  of  my  said 
brother,  who  shall  first  attain  the  age  of  twenty*one 
years.     But  in  case  there  shall  be  no  such  son  of  my 
said  brother,   who  shall  attain  the  age  of  twenty-one 
years,  then  I  give  and  bequeath  the  same  unto  all  my 
daughters,  if  I  shall  leave  more  than  one,  equally  to  be 
divided  amongst  them,  share  and  share  alike ;  and  if  I 
shall  leave  only  one  daughter,  unto  such  one  daughter. 
Sir  William  Langham  died  on  or  about  the  8th  day  of 
March^  1812,  without  having  altered  or  revoked  his  said 
will,   leaving  his  widow,  Augusta  PrisciOa  Lan^am^ 
William  Henry  Langham^  his  only  son  and  hei&at  law; 
and  the  said  plaintiffs,  Henrietta  Sanford^  and  CtarlMe 
Ijanghanii  his  only  other  children,  surviving  him.     Sir 
WiUiam  Henry  Ltangham^  Bart  his  son,  died  on  or  about 
the  12th  day  of  it£zy,  1812,  an  in&nt  intestate,  unmar- 
ried, and  without  issue,  leaving  the  said  plainti^^  Hen^^ 
rietta  Sanfard  and  Charlotte  Langham^  his  only  sisters, 
his  co-heiresses  at  law,  and  only  next  of  kin  surviving. 
The  defendant,  Sir  Jam^^Xangfiom,  had  issue  one  son,  vis. 
the  defendant  James  Hay  Langiamt  wbo  was  still  aliva 
The  questions  for  thec^inion  of  this  C!ourt  were,  ist  Wh^ 
ther  the  sfiid  pUuntiffi,  Henrietta  Sanford  and  Ciarhtte 
Langham  took  any  and  what  estate  by  descent  in  the  hera« 

dita* 
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liam  La^gham,  ia  the  pleadings  mentiomed,  m  his  beirs 
general,  or  as  iiein  general  €i  Sir  WUUam  Hewnf  Lang- 
ham^  bUson:  2dly^  Whether  if  the  devise  to  IFiBfain 
Jjf9^d  San^d  and  WUUam  Jimes  BurdM,  had  beea 
of  a  pcnrer  to  raise  money  by  sale  or  mor^gage^  and  not 
of  a  legal  eatatei  the  defendants^  Sir  James  Latigha^ 
and  James  Hay  Jjmgham  reqpectively,  would  have  taken 
any  and  what  estate  in  the  hereditaments  devised  by 
the  will  of  the.  said  testator  Sir  William  Langiam;  and, 
Sdly,  Did  WUUam  Jbfsi^d  and  mOiam  Janes  Burdett 
take  any  and  what  estate  in  the  hereditaments  devised 
to  them  by  the  said  will  of  Sir  WUUam  JUmgfuxm.  The 
case  was  aigued  in  Michaelmas  term  1818,  by  Bkhard- 
son  for  the  plaintiffii»  aJodShadwdl  for  the  defendams. 

Argument  for  the  plaintiffiu  The  two.  daugbjters  of 
3ir  WUUam  Langham  in  this  case  took  a  fec^  the  re* 
mainder  over  to  Sir  James  Langiam  being  void  as 
being  too  remote^  The  circum^taixces  uiider  which 
the  testator  stood  weire  these.  £(e  was  a  .Baronet, 
and  the  estate  stood  limited  by  his  marriage  settle- 
ment  to  himself  for  life,  remainder  to  his  eldest  son 
in  tailf  reversion  to  himself  in  fee^  and  at  the  time 
when  he  made  his  will,  bdng  recently  married,  for 
the  second  time,  he  might  naturally  expect  to  have 
other  sons  bom.  .By  the  will  he  gives  a  fee  to  his 
eldest  son,  whijch  for  this  part  of  the  argun^opt,  may  be 
assumed  to  be  by  the  subsequent  words  of  the  devise, 
cut  down  to  an  estate  taiL  The  words  of  the  devise 
are:  In  case  my  son  William  Henry  Lat^hamsheM 
depart  this  life  without  issue  male,  or  in  case  of  failure 
of  issue  male  of  my  body,  I  give  and  bequeath^  &c  (and 

then 
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then  after  limiting  portions  to  the  daughtersy  he  adds),  1880. 
and  for  want,  or  in  case  of  fiuloie  of  issue  male  of  my  — — » 
body  as  aforesaid,  unto  my  brother  Jizmes  Langhaim^  &c  amk^ 
tfaw  here  the  remainder  over  is  too  remote,  becajuse  *^* 

it  is  limited  over,  not  tnerely  on  the  fiiilore  of  isiue.male 
of  William  Hewry  Ldsngham^  but  also  on  failure  of  issue 
male  (^  the  testator.  It  is  limited  on  the  failure  of  issue 
entirdy  unconnected  with  the  estate  given ;  and,  there- 
fere,  unless  an  estate  tail  can  be  raised  by  implication 
in  such  issuer  viz.  in  the  after-born  sons  of  ^ix  WiOiam 
Langhom^  the  devise  over  to  Sir  Jamet  hcmgham^  will  be 
voidk  It  cannot  be  supposed  that  the  testator's  inten- 
tion could  have  been,  that  in  case  he  had  male  issue  by 
his  second  marriage,  these  sons  should  not  take  in  pre- 
ference to  his  brother.  The  words,  therefore,  in  failure 
of  issue  male  of  my  body,  must  clearly  apply  to  after 
born  sons.  The  circumstances  which  have  since  ac- 
tually happened,  can  make  no  difference  in  construing 
this  will,  for  it  is  a  rule  of  law,  that  a  limitation  over 
which  in  its  terms  is  too  remote  is  still  void,  although 
by  the  course  of  events  it  may  subsequently  appear  that 
the  intention  of  the  testator  might,  without  violating 
any  rule  of  law,  have  been  carried  into  effect;  that  is 
laid  down  in  the  argument  in  Wicher  v.  MUfbrdj  by 
Hargraioey  which  is  to  be  found  in  Feame,  p.  444«  The 
case  of  Lady  Lanedforotsgh  v.  Iba  (a),  is  scarcely  to  be 
distinguished  from  this.  There  the  words  were,  **  I  give 
and  devise  the  manor  and  town  of  L.  &c.  mentioned 
and  contained  in  the  settlement  made. by  me,  on  the 
marriage  of  my  son  James  Lane^  in  failure  of  the  issue 
of  the  body  of  the  said  James  Lane,  and  for  want  of 

(a)  <^  Ttmp.  Tq^t  Ses. 

Vol.  IIL  X  x  hein 
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1820.       Mt9  nale  of  my  body,  to  my  dietnghter  Frmcn  Lam% 
and  the  heirs  of  her  body/'    It  was  there  held,  that  no 
estate  tail  could  be  raised  by  implieation  in  the  ttnbora 
sbns  of  the  testator,  and  consequently  that  the  demise 
&9et  to  the  daughter  was  void.     EJo  here  no  sudi  estate 
tail  can  be  raised  by  implication  in  the  after-^bom  sona 
(rf*  Sir  fVittiam  iMngham,  in  order  to  support  the  devise 
over  to  Sir  Ja$nes  Langkam.    Moor  ▼.  Parker  (a),  and 
Jone$  V.  Morgan  (fr),  are  authorities  in  support  of  this 
propodtion.    The  case  of  Tenny  ▼•  Agar  is  unboubtedly 
the  other  way.    But  that  case  stands  alone,  and  the  case 
ct  Z/inesborough  f.  Fosfj  has  hitherto  been  considered  as 
one  ef  the  land  marks  of  the  law  on  this  subject    Se- 
condly, it  may  be  contended  that  under  this  will  Sir  WU^ 
Uam  Henry  Laf^ham  took  on  estate  in  fee.     Hie  words 
of  tiie  will  are  expressly  so.    It  is,  however,  contended 
that  the  subsequent  part  cuts  this  down  to  an  estate  tail. 
But  judging  from  the  probable  intention  of  the  testator, 
It  cannot  be  so.     Under  the  first  settlement.  Sir  William 
Henry  Zjongham  took  an  estate  tail.    Then,  if  so^  the 
will  would  give  him  nothing,  unless  he  took  a  fee  under 
It     Ifhetooka  fee^  the  limitation  over  to  Sir  James 
Langham  is  clearly  too  remote,  and  is  void. 

For  the  defendants.  Upon  the  face  of  the  will 
this  limitation  may  be  supported;  for  there  is  good 
ground  for  contending  that  the  testator  contemplated 
only  the  failure  of  issue  male  of  his  body  at  the  time 
of  his  death,  exdusivdy  of  his  son  Sir  William  Henry 
Langham.  The  devises  over  to  trustees  to  raise  the  sum 
of  40,0002i  finr  the  daughters,  and  to  pay  debts,  &c. 

(a)  4  Modem,  919.  (b)  fiorm,  588. 

bebg 
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tetdg  deckel  Itt  fiimuf  of  pertoM  thM  in  iis«i  m  l«Uk 
ttrofig  Id  8hew  that  the  words  ^  in  ease  of  th#  failure  of 
iMtte  mA\e  of  my  body"  are  so  to  be  restrained  s  WMing^ 
t&n  Yi  Ifeflfttglwi  (n),  Reneh  v.  CbAbtf  (ft),  and  Lj^tUm  t. 
liylS^M  (a)^  aie  anthoHties  in  point  These  cases  shew 
diat»  oonsiilentiy  with  the  rules  of  Jaw,  it  may  be  held 
that  heie  the  testator  intended  to  devise^  not  upon  a 
gsneral  faOure  of  issue  male^  but  upon  a  failure  of  sucdl 
issu*  at  the  time  of  his  death,  exdusiyely  of  his  son,  Sir 
William  Hemy  Langham.  It  is  suflScient,  however,  if 
the  Court  hold  that  the  devise  over  to  Sir  Ja$ne$  Lang^ 
ham  was  to  take  eflSect  in  case  of  the  fidlure  of  issue  male 
of  the  testator,  at  the  time  of  the  termination  of  the 
tested  estate-tail  in  Sir  WUlium  Hemy  Ixifighanu  And 
no  doubt  can  be  entertained  that  in  case  a  testator  devises 
to  an  eldest  son  in  tail  male»  and  upon  the  termination 
^  that  estate,  if  there  be  no  issue  male  of  his  own 
body,  then  over  to  his  brother,  it  would  be  a  good  con* 
tingent  renudnden  And  that  may  be  collected  to  be 
the  meaning  of  the  words  .used  by  the  testator  in  the 
present  will*  But  su{^osing  that  not  to  be  the  con- 
struction of  the  words  ^<  in  asae  of  &ilure  of  issue  male 
of  my  body,"  still,  if  it  be  necessary,  the  Court  may 
and  will  raise  estates  tail  by  implication  in  the  after- 
bom  sons  of  Sir  William  Langham$  in  ordar  to  mtike 
the  devise  over  good,  in  this  case.  The  language  of 
Lord  Matiffidd^  in  delivering  the  judgment  of  the  Court 
in  Janes  v»  Morgan  ((2),  is  strong  in  favour  of  this  view  lof 
die  case;  and  Tennt/  v.  Agar  {e)  is  quite  in  point    It 

(a)  4  JBwr,  2165.  (6)  6  Bro.  Pari.  On,  $$. 

(c)  4  JBf,  Ch,  Sep.  44h  (d)  Peame,  ilSS. 

(0  l^Mtm,2S$. 
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ISSa'      u  said,  however,  that  this  is  at  variance  with  Ijonesbo^ 

' rough  V.  F0X9  and  Moor  v.  Parker.    But  as  to  the  latter 

t^fKbm  case  this  point  was  never  decided,  as  it  appears  mm  the 
report  both  in  Skinner  and  in  Lord  Binpnondf  that  the 
case  was  adjourned.  As  to  Lanesborough  v.  Fox^  it  was 
quite  unnecessary  to  decide  the  point;  for  either  James 
Lane  had  an  estate  tail  or  not ;  if  he  had,  the  remain* 
der  over  was  barred  by  the  recovery  which  he  had 
suffered ;  if  not,  the  devise  over  was  void ;  and  so,  either 
way,  the  question  might  have  been  decided  at  once. 
And  the  persons  who  argued  that  the  limitation  was  not 
too  remote  were  in  fact  estopped  from  raising  the  ques- 
tion whether,  in  that  case  there  was  any  estate  tail  raised 
by  implication.  And  that  case  was  argued  solely  upon 
the  intention  of  the  testator  not  to  give  more  than  a 
life  estate  to  James  Lane»  Here^  upon  the  intention  of 
the  testator  there  can  be  no  doubt  This  intention 
clearly  was  to  give' to  his  brother.  Sir  Ja$nes  Langkam^  to 
whom,  in  the  event  of  his  not  having  male  heirs  of  his 
own  body,  the  title  would  descend,  the  estates  in  question, 
in  order  to  support  that  title.  This  is  clearly  a  devise 
which  ought  to  be  supported,  and  there  is  no  rule  of 
hiw  to  the  contrary. 

Argument  in  reply.  The  observation,  that  the  words 
^*  in  case  of  &ilure  of  issue  male  of  my  own  body,"  apply 
to  a  fiulure  at  the  time  of  the  testator's  death,  can  only 
be  relied  on  in  case  it  appears  that  Sir  William  Henry 
Langkam  took  only  an  estate  tail.  For  if  he  took  an 
estate  in  fee,  an  executory  devise  over  on  failure  of  issue 
male  of  Sir  William  Henry  Langkam  will  clearly  be  too 
remote.  Now,  for  the  reasons  before  stated,  it  does 
appear  that  Sir  William  Henry  Langkam  took  an  estate  in 

fee 
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fee  under  the  will.  Nor,  indeed,  can  it  be  &ir|y  m<«  1820. 
ferred  from  the  will  that  the  argument  as  to  the  con-  — — — 
Btruction  of  those  words  is  well  founded;  for  in  a  agnnM 
subsequent  part  of  the  will  Sir  William  Langham  de- 
vises over  to  his  daughters  his  personal  property  at  a 
time  probably  to  be  long  subsequent  to  his  own  death, 
being  not  only  after  his  own  death,  but  also  after 
that  of  his  son  and  his  issue  under  twenty-one,  and  of 
his  brother  and  his  issue  under  twenty-one.  The  devise 
of  the  legacies  to  his  daughters  is,  therefore,  an  im« 
perfect  criterion  of  his  intention;  and  as  to  the  payment 
of  debts,  funeral  expences,  &c.  the  devise  to  the  trus- 
tees for  that  purpose  was  to  take  effect  before  any  other 
estate  devised  by  the  will.  No  reliance  can,  therefore^ 
be  placed  on  those  parts  of  this  will.  Upon  the  other 
point,  whether  estates  tail  can  be  raised  by  implication 
in  persons  to  whom  no  estates  were  given  by  the  will; 
the  case  of  Tenny  v.  Agar  stands  alone.  It  was  not 
necessary  to  have  decided  the  point  in  that  case.  It  is 
said  that  this  observation  also  applies  to  Lanesboroi^h 
V.  Fox:  but  in  that  case  the  point  is  expressly  and  dis- 
tinctly adverted  to ;  and  it  has  always  since  been  con- 
sidered as  the  leading  case  on  the  subject;  and  neither 
that  authority  nor  Moor  v.  Parker  were  cited  in  Tenmf 
^.Agar. 

Cui\  adv.  vuU. 

The  following  certificate  was  aftierwards  sent. 

We  have  heard  this  case  argued  by  counsel,  and 
have  considered  it,  and  are  of  opinion ;  1st,  That  the 
said  plaintiffs,  Henrietta  Sanford  and  Charlotte  Langham^ 
take  no  estate  by  descent  in  the  hereditaments  devised 
by  the  will  of  th^  said  testator,  Sir  William  Langham^ 
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in  the  plaadings  mentioned,  as  hii  heirt  general*  or  aa 
heirs  general  of  Sir  WilUam  Henry  Langhanh  bis  son  i 
■econdly,  if  the  devise  to  William  jfyshford  San^ford 
and  William  Jones  Bwrdett  had  been  of  a  power  to  raise 
money  by  sale  or  mortgage,  and  not  of  a  legal  estate  * 
we  think  that  the  defendants,  Sir  James  Langham% 
would  have  taken  an  estate  for  his  life,  and  James  H^ 
I^ngham  an  estate  in  tail  nude  to  him  and  the  beiri 
male  of  his  body  in  the  hereditaments  devised  by  tha 
will  of  the  testator.  Sir  WiUiam  Langfum,  thirdly.  We 
think  that  William  Ayshfari  Sanford  and  William  Jpii«f 
Burdeti  took  an  estate  in  fee*siinple  in  the  heredita« 
mento  devised  to  them  by  the  said  will  of  Sir  WHli§m 

C.  Abbots 
J.  BAnsT. 
O.  8.  HoLHon* 
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Doe,  on  the  Demise  of  Orimss  and  Others, 
Assignees  of  Hammokd,  a  Bankrupt,  against 
GoocH. 


Whert  a  imfld.  p^JECTMENT  for  four  houses,  situate  in  the  parish 

2ken  ^oumd  ^  Si.  Jomesy  Clerkenwell.    At  the  trial  at  the  Guildn 

£iS"*  *^  »it^ff5  aft«r  last  Easter  term,  before  JbboU  C.  J., 
groniid  rent  of 

106^,  aiogncd  over  his  lease  to  ^.  for  a  sum  considerably  exceeding  the  then  valae  of  the 
premiseiy  and  at  the  same  time  took  a  lease  from  ^.  at  an  inoressed  lent  of  5951^  and  con- 
taining the  same  corenants  for  building  as  the  original  lease,  together  with  a  stipulation  of 
being  allowed  to  repurchase  the  lease  at  the  same  sum  for  which  it  was  assigned  bj  him  to 
A. :  Held,  th^t  under  these  circumstances,  it  was  properly  left  to  the  jury  to  say  whether 
this  was  a  purchase  or  an  usurious  loan  9  and  the  jury  having  found  it  to  bo  the  ktterj  tha 
Court  rclosed  to  distoib  the  verdict 


it 
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it  Appeared  that  a  cettain  portion  of  land  upon  which  .1890. 
the  carcase  of  one  house  was  then  built,  and  on  which 
the  other  houses  were  subsequently  erected,  was,  on  the 
1st  ot  Anguiif  1816,  demised  on  a  building  leai%  by  a 
person  of  the  name  of  Beadf  to  the  bankruptt  Hamniond$ 
for  a  term  of  99  years^  at  the  rent  of  108/*  per  annunu 
On  the  16th  Augus^^  1816,  Hammmd  assigned  over  thia 
lease  to  BoiertSf  for  the  sum  of  SSOO/.^  and  an  agreer 
ment  was  entered  into,  dated  17th  Augusi$  1816«  by 
which  Hammond  agreed  to  take  the  premises  from  ibn 
berth  subject  to  the  same  covenants  as  to  building,  &0i 
as  were  contained  in  the  original  lease  to  him;  but  at 
an  increased  yearly  rent  of  395/.  The  agreement  con- 
tained a  stipulation  that  Hammond  should  be  at  liberty, 
Vpon  giving  six  months'  notice,  to  repurchase  the  lease 
for  the  sum  of  2300/.  Both  thd  assignment  and  the 
agreement,  although  dated  on  two  successive  days|  were 
in  fact  executed  at  the  same  time,  and  formed  one 
transaction.  It  was  also  proved  that  the  buildings,  &g« 
had  been  valued  shortly  previous  to  this  transaction  at 
the  sum  from  7001.  to  SOOA  only,  and  that  a  large  sum 
of  money  would  necessarily  be  required  to  be  expended 
in  the  completion  of  the  houses.  Hammond^  under  this 
agreement,  subsequently  completed  the  houses,  and 
having  become  bankrupt,  this  action  was  commenced 
by  his  assignees  against  the  defendant,  whose  claim  ta 
the  premises  was  derived  under  the  assignment  to  Bo- 
hertu  The  learned  Judge,  at  the  trial,  left  it  to  the 
jury  to  say  whether  the  transaction  between  Hcmmond 
and  Roberts,  was  substantially  a  purchase  or  a  loan,  and 
told  them  that  if  they  thought  it  was  a  loan  the  deeds 
were  void,  the  transaction  being  usurious.  The  jury 
X  X  4  found 
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18d9«      fiNind  A  yerdict  finr  the  lemors  of  the  plainti£    And 
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Scarieit  moved  f(X  A  new  tmL  Upon  the  &ce  of  the 
deeds  themselves  it  is  a  purchase  \  and,  ther^Mre,  im« 
less  evid^vse  debcvs  the  deeds  be  resorted  to^  the  jury 
Ought  not  to  have  inferred  usury.  Here  the  principal 
moQ^  was  altogether  gone,  unless  Hammond  chose  to 
nsdeem ;  and  though  it  might  be  his  interest  so  to  do, 
yet  that  will  not  make  it  an  usurious  transaction.  If  a 
person  have  an  annuity  secured  on  a  freehold  estate  it 
may  be  clearly  his  interest  to  redeem  it ;  but  sudi  a 
power  will  not  make  the  bargain  usurious.  [^Bm/Uy  J. 
in  that  case  the  principal  is  in  hazard  from  the  un- 
eertain  duration  of  life.  Here  it  is  in  the  nature  of 
an  annuity  for  years,  and  there  is  no  case  in  which  such 
an  annuity  has  been  held  not  to  be  usurious,  where^  on 
calculatiCTi,  it  appeared  that  more  than  the  principal, 
together  with  legal  interest,  is  to  be  received-J  Here 
it  is  the  mere  bargain  of  a  builder,  who  is  derirous  of 
dividing  the  risk  of  the  speculation  with  another  man. 
In  Bex  v.  Drmy  (a)  this  very  question,  seems  to  have 
arisen.  There  Drwy  advanced  to  Drue  SOCML,  and 
made  a  similar  agreement  as  her^  that  Drue  should  pay 
him  SO/,  per  annum  rent^  with  a  liberty  to  repurchase 
on  payment  of  800/.  at  the  end  of  four  yeiu^ ;  and  Lord 
Hale  held  that  not  to  be  usurious.  In  Doe  v.  Chambers  (b) 
there  was  evidence  to  shew,  independently  of  the  deeds 
themselves,  that  the  transaction  was  in  the  nature  of  a 
loan.    But  here  there  was  no  such  evidence. 

(rt)  2  Lev,  7,  (6)  4  Campb,  U 

Abbott 
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Abbott  CS.  J.  I  cannot  agree  that  in  diis  case^fliere  l9Hk 
no  evidence,  independently  of  the  deeds,  to  shew  _, 
that  this  was  a  transaction  in  the  nature  of  a  loan.  The  ^«M 
original  lease  from  Bead  to  HmmMmd^  whkh  Ivas  dated 
.^IngMf/  1st,  1816,  contained  <a  reservation^  of  a  grotmd 
rent  of  108^,  and  a  covenant  iiat  Hkmmtmi  AbM 
complete  the  four  bouses  in  qaestion.  Tliis  lease  Hdm' 
mond  assigned  to  Boberts  for  the  sum  of  28001.,  and 
then  he  took  from  Bcberts  a  lease  at  8952.,  being  nearly 
200/.  per  annum  more  than  the  original  ground  rait 
reserved;  and  in  that  agreement  there  was  a  stipula- 
tion that  Boberts  should  reassign  on  being  repaid  the  sum 
of  2800/1  These  instruments,  dated  on  successive  days^ 
were  executed  together;  and  it  appeared  in  evidence 
that  the  buildings  in  respect  of  which  2SO0{*  was  so 
advanced,  were  not  at  that  time  worth  m(Nre  than 
1000/.  The  question  which,  under  these  circumstances, 
I  left  to  the  jury,  was,  whether  this  was  a  purchase  or  a 
loan.  If  the  latter  was  the  case,  then,  whatever  might 
be  tlie  form  given  to  it  by  the  parties,  it  will  not  vary 
the  real  nature  of  the  transaction,  nor  prevent  it  from 
being  usurious.  The  circumstances  of  Boberts  pur- 
chasing for  2800/.,  premises,  which  were  not  (^  more 
value  than  lOOOZ.,  and  of  his  undertaking  the  further 
expence  of  building,  which  latter  burden  was  imme- 
diately shifted  from  him  to  Hammond  by  a  leas^  exe- 
cuted at  the  same  time,  on  which  a  rent  of  895/.  was 

I 
reserved,  appeared  to  me  strong  circumstances  upon 

which  the  jury  might  properly  found  their  present  verdict 
And  under  the  terms  of  the  agreement  I  thought  that 
Hammond  would  necessarily  be  compelled  to  repur- 
chase. The  case  of  Bex  v.  Drwy  is  distinguishable 
from  the  present*     There  the  lessee^  Drue^  was  not 

bound 
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1S0OI  bpund  to  do  tny  thing  beyond  tho  payment  of  tho  f«Dt; 
but  here  Hammond  was  bound  not  only  to  pay  tha  rent, 
but  to  go  on  to  complete  the  buildinga  at  a  considerable 
additional  expence^  I  think  there  was  sofficiant  eri^ 
danoe  for  the  jury  in  this  easei  and  I  see  no  grounda 
for  disturtung  their  verdict* 

Rule  refuaed« 


^^^'  The  Kino  against  Parkyns  and  Others. 

On  the  duurter  HTHE  SoHcltor-General,  in  last  Michaelmas  term,  had 

deetiOToflord-  obtained  a  rule  nisi   for  a  criminal  information 

!^of  London,  against  the  defendants,  for  having,  on  the  last  charter  day 

£e  SS^  "^  (^^*  September^  1819)  for  the  election  of  the  lord  mayor 

^^^•*^2  ^f  ^®  c^ty  ^f  London^  obstructed  that  election  in  a  violent 

til  other  iDAi-  und  tumultuous  manner.    The  custom,  as  to  the  election 

ten;  and  there- 
fore it  is  not  of  lord  mayor,  as  stated  by  the  affidavits,  was  as  follows : 

the  lord-majm  The  livery  of  the  different  companies  within  the  city, 

have  retiied  are  summoned  every  year  to  attend  at  GuildhaUf  on  ihf 

tingib  topro^  29th  day  oi  SqptenJ>ery  or  on  the  day  preceding,  in  case 

poM  any  other 
butineH  inoon- 
littrnt  with  the 
electiony  the 


of  which  may 


the  29th  of  September  shall  happen  to  fall  on  a  Sunday^ 

for  the  election  of  a  lord  mayor  for  the  year  ensuing,  by 

precepts  issued  previously  for  that  purpose  by  the  lord 

hate  the  cffwt    mavory  by  an  order  of  a  court  of  aldermen,  and  directed 

of  patting  it  off        ^      '     •^ 

altogether.  to  the  master  and  wardens  of  the  several  livery  compa- 
nies of  the  city  of  London^  On  the  morning  of  the 
election  day  in  every  year,  the  lord  mayor,  recorder, 
and  aldermen,  with  the  sheriffs  and  other  officers  of  the 
city,  after  having  met  together  in  the  council  chamber 
at  Guildhall^  and  proceeded  from  thence  to  church,  re- 
turn again  to  GuildhaUf  for  the  purpose  of  the  election; 
iounediately  upon  their  retuim  the  lord  mayor,^  ro- 

corder^ 
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oorder,  alderffleoi  aheriffif,  and  other  dtj  officers,  being       188<l« 
seated  in  their  respective  situationsi  on  the  place  where      —    ^^ 
the  court  of  hustings  is  usually  heldi  the  town  clerk  dio<        <vaM 
tates  to  the  common  crier  a  proclamation  to  the  follow- 
ing efi^tf  that  is  to  say :  ^  You  good  men  of  the  livery, 
of  the  several  companies  of  this  city,  summoned  to  ap* 
pear  here  this  day,  for  the  election  of  a  fit  and  able 
person  to  be  lord  mayor  of  this  city,  for  the  year  «a* 
suing,  draw  near,  and  give  your  attendance,    God  save 
the  king."     Which  proclamation  the  common  crier 
makes.    The  recorder  then  advances  towards  the  front 
of  the  hustings,  and  informs  the  persons  of  the  livery 
who  are  assembled,  that  they,  of  old  custom,  know  the 
cause  of  their  assembly  and  meeting  together,  is  for  the 
purpose  of  returning  two  fit  and  able  persons  to  the 
lord  mayor  and  aldermen,  for  one  of  them  to  be  chosen 
lord  mayor  for  the  year  ensuing.    The  course  then  is, 
that  the  present  lord  mayor,  recorder  and  aldermen, 
retire  to  an  inner  chamber,  and  there  remain,  with  the 
doors  closed,  until  the  election  be  brought  to  them, 
leaving  the  common  seijeant,  the  sheriffs,  the  town 
clerk,  and  other  city  officers,  in  the  place  where  the 
court  of  hustings  is  usually  holden  to  carry  on  the 
election.    The  common  Serjeant  then  states,  shortly  to 
the  livery,  to  the  effect  of  what  the  recorder  has  before 
said,  and  to  put  them  in  mind  of  the  order  they  are  to 
use  in  their  election ;  that  is  to  say,  that  he,  the  com- 
mon Serjeant,  will  have  to  read  over  to  them  the  names 
of  those  aldermen  who  have  served  the  office  of  6heri£^ 
and  have  not  served  the  office  of  lord  mayor ;  after 
which,  the  said  names  will  be  put  to  them,  separately, 
by  the  common  cryer,  and  then,  and  not  until  then,  they 
will  be  requured  to  hold  up  thpir  hands^  fixr  shewing 

QpOQ 
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1830.       upon  which  two  of  the  said  aldermen  their  election 
'       might  fall,  and  which  two  persons  are  to  be  returned 

tiffdnst  to  the  lord  mayor  and  aldermen,  for  their  choice  of 
one  of  the  said  two  persons,  to  be  lord  mayor  for  the 
year  ensuing.  The  election  then  proceeds,  and  it  is 
the  practice  to  exhibit  the  names  of  the  several  alder- 
men on  a  board,  as  they  are  respectively  named  for 
such  election,  in  order  that  the  same  may  be  the  more 
distinctly  known  to  the  livery  assembled  in  the  halL 
When  the  two  persons  have  been  so  nominated,  the 
common  seijeant,  with  the  sherifis,  chamberlain,  town 
derk,  and  other  city  officers,  go  to  the  lord  mayor  and 
aldermen,  and  there  present  the  names  of  those  two 
whom  the  commons  have  nominated,  in  their  election, 
of  whom  the  lord  mayor  and  aldermen,  by  scrutiny, 
elect  one,  and  afterwards  come  back  to  the  place  where 
the  court  ^of  hustings  is  usually  holden,  when  the  re- 
corder states  to  the  livery  the  name  of  the  one  whom 
they  have  elected,  after  which,  proclamation  is  made  of 
the  alderman  so  elected  to  come  forth,  and  declare  his 
consent  to  take  upon  himself  the  office ;  and  if  he  is 
then  present,  and  consents  thereto,  he  is  invested  with 
tlie  chain  of  office  by  the  sword  bearer,  and  the  election  - 
is  completed.  On  Michaelmas  day  last,  the  livery  assem- 
bled, and  after  the  lord  mayor,  recorder,  and  aldermen 
had  taken  their  seats  on  the  hustings,  and  as  soon  as  the 
common  crier  had  opened  the  hall,  a  considerable  noise 
and  tumult  took  place,  during  which  time^  the  recorder 
addressed  the  livery ;  and  the  lord  mayor,  recorder,  and 
aldermen  then  retired  to  the  common  council  room. 
Upon  the  common  Serjeant's  coming  forward  with  the 
sherifis,  in  order  to  proceed  with  the  election,  there 
was  a  great  press  on  the  hustings,  in  the  course  of 

which 
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which  the  defendants  came  forward,  and  (the  common        1820. 

seijeant  having  in  consequence  retired)  addressed  the        — — 

The  Kora 
livery,  and  proposed  and  carried  some  resolutions  re-      jigamti 

lative  to  the  transactions  at  Manchester,  on  the  16th  of 
August,  1819.  After  these  resolutions  had  been  carried, 
in  the  course  of  which  great  noise  and  tumult  took 
place ;  the  election  was  allowed  to  proceed,  and  did  pro- 
ceed in  the  accustomed  mode.  The  aJflSdavits  contained 
charges  of  previous  arrangements,  for  the  purpose  of 
carrying  on,  and  violent  personal  conduct  in  the  course 
of  these  proceedings  on  the  part  of  the  several  defend- 
ants. These  latter  circumstances  were  all  expressly 
denied  by  the  defendants ;  but  they  admitted  that  they 
had  come  forward  to  address  the  livery,  and  to  propose 
the  resolutions,  contending  that  they  had  a  right  so  to 
do.  As  to  this  point,  their  affidavits  stated  that  it  was 
their  belief,  and  that  of  the  general  body  of  the  livery, 
founded  on  an  opinion  formerly  given  by  Seijt.  Glynn, 
then  recorder  oi  London,  that  it  was  their  inherent  and 
undoubted  right,  when  legally  assembled  in  common 
hall  on  the  29th  September,  or  on  any  other  day,  to  dis- 
cuss public  grievances;  apd  that  several  requisitions 
respectably  signed,  having  been  delivered  to  John  Alkins 
Esq.,  the  lord  mayor,  to  call  a  common  hall  for  the  pur- 
pose of  discussing  public  measures,  which  had  been  all 
refused,  contrary  to  the  usual  practice,  great  dissatis- 
faction had  arisen ;  that  on  the  day  in  question,  upon 
'  the  recorder  coming  forward  to  the  common  hall  there 
was  a  general  cry  of  "  No  election,  grievances  first  f  and 
that  after  the  lord  mayor  and  aldermen  had  retired, 
the  resolutions  were  proposed,  put,  and  carried.  They 
further  stated,  that  there  was  no  intention  of  preventing 
the  election,  and  adduced  several  instance  in  which 

similar 
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1^20.      ftimilAT  resolutions  had  on  former  occttions  been  pro- 

~~"       posed  and  carried.    These  were  ten  in  number;  the 

Hiunti       earliest  beinff  on  Midammer^dM^  1769*    In  five  of  the 
yjiiftYitti 

instances  resolutions  unconnected  with  the  election  had 

been  passed  previously  to  it^  and  on  the  remaining  five 
the  resolutions  appeared  to  have  been  passed  subse- 
quently to  the  election. 

Bnnighamf  Denman^  HoU^  Chittjfy  and  JU  ScarUUp 
shewed  cause.  Here  the  defendants  were  only  in  the 
exercise  of  a  legal  right.  Thii  right  is  a  necessary  one  to 
the  defence  of  the  privileges  of  the  Uvery ;  fi>r  the  poww 
of  calling  common  halls  being  entirely  in  the  discretion 
of  the  lord  mayor,  the  right  of  the  livery  to  meet  and 
petition  for  the  redress  of  grievances,  might  be  entirely 
destroyed  by  his  refusal  to  call  a  common  halL  On 
Midsummer  and  Michaelmas  days,  however,  the  lord 
mayor  is  obliged  by  charter  to  convene  the  livery,  and, 
therefore^  on  these  days  the  livery  have  the  opportunity 
afforded  them  of  meeting  and  passing  resolutions  aimilar 
to  those  in  the  present  instance.  But  this  is  not  alone 
sufficient,  for  the  passing  the  resolutipns  before  the  elec- 
tion, is  a  right  also  necessary  to  the  exercise  of  the  pri- 
vilege of  petition.  For  the  lord  mayor  has  the  power 
of  dissolvix^  the  hall,  and,  therefore,  he  might  in  this 
instance,  as  soon  as  the  election  had  ceased,  dissolve  the 
hall,  and  so  defeat  the  right  of  petitioning  altogether. 
In  order,  therefore,  to  retain  the  perfisct  possession  of 
the  right  of  petitioning,  it  is  necessary  that  the  right 
now  claimed,  should  also  exist.  Undoubtedly,  however, 
it  must  be  exercised  with  discretion ;  it  must  not  be  so 
exercised  as  to  endanger  the  election,  which  is  the 
proper  business  of  the  day.  But  the  law  considers  cor- 
porations 


IN  in  FixsT  TiAA  oir  GEORGE  IV.  CTS 

p^rations  as  vested  with  a  discretion.    Many  instanoes       16f0. 
have  been  produced  in  which  this  right  has  formerly 
been  claimed  and  exercised.     The  livery  derive  it  from 
the  origin  of  their  constitution.    For  the  common  hall, 
which  is  no  other  than  tlie  ancient  folkmote  of  the 
Saxons,  was,  in  fact,  anterior  to  the  existence  of  the  lord 
mayor  as  the  head  of  the  corporatbn.    Spelmaits  Glos- 
sory,  tit.  FMmote;  and  in  Bohun^s  rights  and  customs 
of  London^  the  common  hall  is  mentioned  as  one  of  the 
courts  of  the  city.    The  right  claimed  is  somewhat 
similar  to  a  refusal  by  the  commons  to  grant  the  sup- 
plies till  certain  grievances  are  redressed.    In  that  case 
the  ultimate  refusal  of  the  supplies  is  not  contemplated, 
but  it  is  used  as  a  means  of  redress.     So  here,  the  ul- 
timate endangering  the  election  was  not  contemplated 
by  the  defendants,  and,  in  point  of  fact,  it  never  was 
endangered  in  the  lea^t.     It  may  be  admitted,  that  in 
case  any  violence  had  been  committed,  the  case  would  ^ 
be  otherwise,  but  that  is  completely  answered  by  the 
affidavits.     In  the  cases  which  have  before  occurred, 
violence  was  charged  upon  the  defendants,    that  was 
the  case  in  Bex  v.  PUkington  and  Others  (a%  in  Rex 
V*  Sacheverel  and  Others  (6),  and  in  Begina  v.  Soley.  (c) 
In  Bex  V.  Sir  B.  Atkins  (c2),   the  distinctioii  is  painted 
out  between  a  riot  and  a  disturbance  under  claim  of 
right.    And  in  Francis  Jenks^s  case  (c),  where  no  violent 
act  was  charged,  but  only  a  speech  made  at  the  common 
hall;  it  does  not  appear  that  even  in  those  prc^jgate 
times  the  crown  ventured  to  prefer  an  indictment  against 
him.     But  at  all  events,  even  if  the  defendants  have 

(ff)  9  State  THalt,  187.  AtMTt  cd.    (b)  15  State  Trial*,  1.  Howel. 
(c)  S  Salk.  594.  (if)  9  Mod.  S«. 

\e)  ^  St.  Tri.  1X90. 

infringed 
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18S0«       infriDged  the  law,  they  have  not  acted  from  improper, 
_    ,,  bnt  mistaken  motives;  and.  therefore,  this  Court  will 

tigabui  not  interfere,  but  leave  the  prosecutors  to  their  remedy 
by  indictment  The  authority  of  Mn  Serj.  Ofynn  would 
naturally  induce  them  to  act  on  his  opinion. 

The  Solicitor  Qenetulj  Scarlett^  Gutney^  and  7Vf«H 
contra,  after  observing  that  they  left  the  latter  part  of 
the  argument  of  the  defendant's  counsel  entirely  to  the 
Court,  and  that  they  were  anxious  only  to  have  a  judg- 
ment on  the  right  claimed,  proceeded  to  state,  that  Mr. 
Serj.  Olynn^fi  opinion  had  been  over-ruled  by  the  judges 
in  PlumM%  case.  It  is  so  laid  down  by  Askhurst  J.  p.  31.; 
by  Atfym,  J.  p.  88. ;  by  the  Lord  C.  Baron,  pp.  101. 106.; 
and  by  De  Grey  C.  J.  p.  167.  (a).  They  were  then 
stopped  by  the  Court. 

Abbott  C.  J.  I  am  of  opinion,  considering  the  peculiar 
nature  of  this  assembly,  and  die  purpose  for  which 
it  was  met,  that  it  was  not  competent  to  them  to  go  into 
any  other  matter  previously  to  the  election.  The  course 
is  this,  the  whole  body  corporate  are  to  meet  together 
after  divine  service^  and  being  met,  the  recorder  addresses 
the  livery,  and  propounds  to  them  the  object  for  which 
they  are  called  together,  and  that  being  done,  the  lord 
mayor  and  aldermen  retire  into  a  separate  chamber, 
in  order  that  the  meeting  may  proceed  to  the  election 
of  two  persons,  who  are  to  be  presented  to  the  court  of 
aldermen  for  their  choice  of  one  to  the  office.     Now,  if 

(a)  nine  nhmnem  an  lo  iIm  rapofft  of  Pkimie**  emt,  puUnbed  ia 
1768  by  Mr.  lUberUf  tb«n  dty  toliGitor,  fay  order  of  tfM  oommon 
ooundl.  It  oontaiDs  die  argumenU  of  the  four  JudgcB^  •ooon^NUiicd  by  a 
oomnantary  of  the  editor. 

ante- 
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antecedeatly  to  the  election  by  the  livery,  and  in  tb^       1890. 
absence  of  the  lord  mayor  and  aldermen,  it  were  to  ba     _. 
permitted  to  propose  any  one  matter  as  a  subject  for        agamat 

Jet j^&  JBk  irsTS  % 

discussion,  no  person  can  say  why  other  matters  might 
not  equally  be  submitted  to  their  consideration,  iniwhich 
case  the  election  might  be  deferred  or  altogethei:  pre<» 
vented.  It  does,  there&re^  i^pear  to  me,  that  where 
a  part  of  the  corporation  are  left  by  themselvea  for  tlie 
exercise  of  a  particular  duty,  the  going  into  any  other 
matter  is  inconsistent  with  the  purpose  and  ol^ect  .for  i 
which  the  body  corporate  are  then  met.  Much  has 
been  said  in  argument  respecting  this  being  the  anpient 
custom  imd  usage  of  London.  The  earliest  instance 
of  the  exercise  of  such  a  power  was  in  the  year  1769, 
a. date  much  toonecent  to  b^  a  foundation  for  aai  aneient 
custom.  As  to  the  instances  between .  that  period , 
and  the  present,  half  of  them  were  discussions  antece- 
dent, and  half  subsequent  to  the  election;  apd  I  ^hink 
that  they  are  by  no  means  sufficient  to  establish,  by  way 
of  custom,  a  right  to  do  a  thing  inconsistent  w;ith  the 
object  for  which  the  livery  were  then  left  together^  and 
which  may  have  the  effect  of  preventing  the  election 
altogether.  I  forbear  to  say  any  thing  on  the  g^aeral 
question.  My  opinion  is  confined  to  the  claim  of  right , 
on  the  part  of  the  livery,  at  this  particular  time  when 
the  lord  mayor  and  aldermen  have  withdrawn,  tq  enter 
into  any  othei:  matter  unconnected  with  the  election. 
It  does  not  app^r  to  me  that  that  is  established  by  the 
affidavits  laid  before  us,  or  the  instances  to  which  those 
affidavits  refer.  But  although  we  may  think  that  the 
defendants  had  no  1^1  ri^t  to  insist  upon  this*  clldm, 
yet  as  they  might  have  reasonable  ground  for  supposing 
VoIhIIL  Yy  that 
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Aat  ihfly  had  iha  rigkt,  it  does  appear  to  ipe  that  thb 
nde  ov^t  to  be  diachaiged. 


BAnn  J.  I  am  of  the  aaine  oimuoD.  It  it  a  go* 
lal  nde  ia  corporatioa  law^  that  die  decdmi  of  thf  haad 
officer  most  take  place  on  a  giren  day,  Now^  on  the 
charter  day  the  members  of  the  oorposation  liavea  right 
to  eiqpeet  that  the  elecdon  will  take  places  and  that  no 
other  busineM  will  be  interposed  until  that  has  been 
completed.  If  one  subject  of  discnflBion  may  be  inter* 
posed,  many  may,  and  so  the  day  may  ultimatdy  be 
exhausted,  and  the  election  defeated.  It  has  been  said 
that  if  this  right  be  not  allowed,  other  rights  possessed 
by  the  common  hall  may  be  entirely  obstructed  by  its 
dissolution  by  the  lord  .mayor.  li^  however,  the  lord 
mayor  were  to  dissolve  a  common  hall  with  a  criminal 
intent  and  for  criminal  purposesi  he  mi^t  be  liable  to 
be  punished  for  so  doing.  But  that  does  not  apply  to 
the  present  question.  On  the  charter  day  it  ia  quite 
dear,  that  the  election  ia  the  business  widi  which  the 
common  hall  ought  to  begin.  Before^  however,  the 
Ciourt  will  grant  a  criminal  information  against  the  do- 
fendants,  tbey  must  be  satbfied  that  they  acted  from 
criminal,  and  not  merely  from  mistaken  motives.  Here 
however,  the  parties  swear  that  th^  believed  tbey  had 
the  right  which  tbey  claimed.  They  have  produced  ser 
veral  instances  in  which  business  unconnected  with  the 
election,  has^  had  precedence  on  the  charter  day. 
Thqr  might  be  misled  by  these  instances.  I  think 
therefore,  that  the  rule  ought  to  be  discharged. 

HoLBOYD  J«  In  this  case,  the  whole  of  the  corporate 
body  were  assembled  for  a  sj^ial  and  importitfit  piHpos^ 

viz.| 
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vifftitdichdOfletlia  haul  i£  the  «itf(ienitioii.  VoWfiAim  1820. 
th^  ara  M>  iQet»  it  seems  but  nasoiiablc  that  that  special  ij^Tk"' 
purpose  should  have  preoedenoe  unless  by  the  general 
assent  of  the  whohi  bbdy  it  be  otherwise  arraiiged. 
I  think  that  williont  the  assent  of  the  pMsidiag  clBee^ 
they  had  no  right  to  go  into  other  business  prarioosfy  to 
the  Section;  and  my  opinion  is  oonfirmed  by  MaMU  ▼• 
Nmnatm  (a\  where  the  Court  hdd  that  the  oorporatton 
mu^t  prooeed  in  the  business  for  which  they  were  qp»- 
oiftUy  o0nvf  nodf  in  preference  to  any  other^  unless  by 
the  cons^t  of  the  whole  corporate  body^  or  at  least  that 
qS  the  presiding  oflBoer.  Supposing,  tlierefore^  tibe  bu- 
siness of  the  eleotion  not  to  have  commenced  previously 
to  the  interruption  of  it  by  die  defendants,  I  tlnnk  that 
Intermption  wouU  not  have  been  legaL  But  I  am  of 
opinion  that  the  busiiiesa  of  the  election  had  oomv 
mencedi  for  one  part  of  the  oorponrtion  had  been  separ- 
ated from  the  rest,  to  perfcrm  the  spedal  fimctioii 
entrusted  to  them*  And  I  think,  therefore^  Ihat  at 
that  time  they  bad  no  right  to  proceed  on  any  other 
buslncsSft  tiU  that  Ibr  which  they  had  been  so  separated 
had  been  completed;  tliat  is  the  general  rule  of  law, 
and  I  think  that  no  particular  custom  in  London  to  the 
contrary  lias  been  proved*  The  general  rule  of  law 
seems  to  me  to  be  recognised  in  the  cases  of  CHdlaMv  v* 
Wai$minghi{Jb)^  and  BeM  v.  Mt^for  ofCltniide(e);  in 
the  latter  casei  which  was  a  return  to  a  mandamus^ 
Lord  C.  J.  PrMit  stated  this,  '<  The  powers  of  the  com-t 
mon  council,  and  the  mayor  and  aldermen,  are  distinct. 
The  common  cot^ncil  can  do  no  acts,  unleu  assembled 

{a)  2 14*  Raym,  1355.  S,C.    11  £a$t,  S4. 

{b)  S  Aim  lOSO.  (c)  1  Sir.  595. 
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in  that  capacity;  neither  can  the  mayor  and  aldermen, 
unless  they  met  only  as  such,  i^n  a  regular  summons  for 
that  purpose :  as  they  had  distinct  authorities,  they  must 
be  sununoned  in  their  distinct  capacities.  Here  was  no 
aummons  to  meet  as  mayor  and  aldermen  only,  the  con- 
seqiienee  of  which  is,  that  the  acts  done  by  them  in  that 
distinct  ci^adty  are  void.''  Now,  here  the  livery  were 
not  assembled  as  a  separate  body,  but  they  were  separ- 
ated from  the  rest  of  the  corporation,  in  order  to  per- 
form theur  part  of  the  election,  wUich  was  to  be  com^- 
pleted  by  the  whole  body ;  but  a  separation  for  that 
particular  purposle  does  not  give  them  a  right  to  act  as 
a  separate  body  for  any  other  purpose  whatever,  and 
unless  there  be^  therefore,  some  special  custom  or 
charter  which  distinguishes  this  case  from  others,  it 
seems  to  me  that  the  reasoning  of  Lord  C.  J.  PraU 
applies  to  the  present  case,  and  that  by  law  the  livery 
could  do  no  act  when  separated  from  the  rest  of  the 
corporation.  I  think,  therefore,  that  the  right  claimed 
by  the  present  defendants  does  not  exist.  I  entirely 
agree  on  the  other  point  that  this  rule  should  be 
dischai^. 


BasT  J.  I  entirely  concur  with  the  rest  of  the  Court 
on  both  the  points.  It  seems  that  an  opinion  has  pre- 
vailed in  the  city  di  London^  thai  there  exists  a  right  on 
the  charter  days  for  the  election  of  lord  mayor  and 
sheriflif,  to  bring  on  for  the  consideration  of  the  livery 
other  matters  unconnected  with  those  elections,  and 
that  idea  has  been  confirmed  by  an  opinion  of  Mr. 
Seijt  Glyntiy  their  recorder.  Under  these  circumstances 
the  rule  ought  not  to  be  made  absolute  against  the  pre- 
sent defenilantsi  who  bare  acted  under  that  misconcep- 
tion. 
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tion.  Bat  I  am  clearly  of  opinion  that  the  right  1880. 
contended  for  does  not  exist;  no  authority  has  been 
cited  in  support  of  it,  but  it  is  insisted  that  when  this 
corporation  is  assembled  for  these  particular  purposes, 
that  they  have  a  right  by  custom  to  proceed  to  the  dis- 
cussion of  other  matter.  I  think  no  such  custom  has 
been  proved  to  exist,  and  I  think  if  it  had  been  proved, 
it  would  have  been  a  bad  custom  by  law.  It  is  admitted 
in  argument  that  they  have  no  right  to  engage  in  a  dis- 
cussion of  such  length  as  would  altogether  put  off  the 
election ;  but  that  admission  seems  to  me  to  make  an  end 
of  the  case^  for  if  persons  are  allowed  to  interpose  any 
other  matters,  who  can  say  when  the  discussion  will 
cease.  It  seems  to  me,  therefore,  that  it  is  not  lawful 
to  give  any  other  business  precedence  of  the  election* 
But  here  the  election  had  actually  begun,  and  the  lord 
mayor  and  aldermen  were  necessarily  absent  in  the  dis- 
charge of  their  duty.  I  think,  therefore,  that  there  is 
no  foundation  for  the  right  claimed  by  the  present 
def^dants. 

Rule  discharged*  (a) 


(a)  In  the  course  of  these  proceedlxigs,  Outty,  on  the  pert  of  Henry 
Sunt,  one  of  the  Befendants,  who  had,  in  the  interim,  received  sen- 
tence of  imprisonment  in  IlcheOer  gaol  for  a  misdemeanor,  (vide  antCt 
p.  444.,)  applied  for  a  writ  of  habeas  corpus  to  bring  him  up,  in  order 
that  he  might  shew  cause  in  person  against  this  rule;  but  the  Court 
said  that  there  was  no  precedent  for  such  an  applicationi  and  refufed 
the  writ 


YyS 
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^"^j:^  ■  Tbmpest  against  Fitzgerald. 

J.  agreed  to  A  8SUMPSIT  for  the  price  of  A  horse.  Dedamtioii 
hone  from  B.  ooDtaincd  countt  for  horses  sold  and  deifare&^ed^  bar* 

XT^^"^    gained  wid  sow,  8ms.    Plea  general  biue.    At  the  trial 

Sli'^^^I^  before  -P^*-*  J-  *t  *«  ^a»t  ««»»  fo'  *«  «>^*y  °^ 
A^^^^  iflsiw»sl*r,  the  following  &ct8  were  proved :  In  Atigiisi^ 
of  that  time,  ^.  iMj   the  defendant,  then  on  a  Ykiii  at  the  plaintiflP's 

rode  the  honey       ^     »  -*  r 

andgayedi-      honsc^  Agreed  to  purchase  a  horse  from  him  at  the 

rections  as  to 

its  treatment,     price  of  forty-fi?e  guineas,  and  to  feteh  it  away  about 

SsCf  but  re-  _  ,  _  ,,1^ 

quoted  that  it  the  28d  Sepi*  as  be  went  to  Oonetuter  raceiu    The  paxv 

^^*8'^sa».  titt  understood  it  to  be  a  readj  money  bargain.    The 

tZ^^'  defendant  sfdd  he  wanted  it  fof  huntings  and  the  plain* 

^^iSiAto^  tiff  proposed  to  put  it  in  a  CQiirse  of  phyrio  during  hia 

promiaed  to       absence.    The  defendant  soon  after  quitted  the  plain- 
fetch  It  away  ^  '^ 
and  pay  the       (ifif  s  house,  and  returned  on  the  20th  S0pi*    He  then 

price;  tothis 

JB.  aasented.  ordered  the  horse  to  be  taken  out  of  the  ataUe^  he  and 
before^,  paid  his  servant  mounted,  galloped,  and  leaped  the  horsey 
tookit^^:  9i^d  Jifter  they  had  so  done^  his  servant  cleaned  him, 
SMewmTno'  *"*^  ^^  defendant  himself  gaVe  directions  that  a  roller 
thehOTMwi^n  ^^^^  ^  taken  off  and  a  fresh  one  put  on,  and  that  a 
the  meaning  of  strap  should  be  put  upou  lus  ueck,  which  was  oouso- 

thestatuteof  '^  r  r  -» 

frauds.  quendy  done;  he  then  asked  the  plaintiff's  son  if  he 

woul4  keep  it  for  another  week,  he  said  that  he  would 
do  it  to  oblige  him*  '^rhe  defenduit  then  said,  that  he 
would  call  and  pay  for  the  horse  when  he  returned  from 
the  Dancaster  races,  about  the  26th  or  27th  Sept.  He 
told  plaintiff^s  groom  that  the  horse  ought  to  be  gal- 
loped more^  and  that  it  was  not  then  in  a  condition  for 
hunting.  The  defendant  returned  on  the  27th,  with 
the  intention  to  take  it  away,  but  the  horse  having  died 

on 
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Tnmt* 


on  the  fi6th  Sept*  he  refused  to  pay  the  price«  Upon  ]890« 
these  facts  it  was  contended  by  the  defendant's  counsel^ 
that  there  had  been  no  aooeptanoe  of  the  horse  by  him^ 
80  as  to  take  the  case  ont  of  the  statute  of  frauds.  The 
learned  judge  was  of  opinion^  that  if  the  acts  done  by 
the  defendant  on  the  20th  Sipi*  were  to  be  considered 
as  acts  of  ownership,  that  there  was  a  suffldent  aeoepi- 
tance;  and  he  left  it  to  the  jury  to  say  whether  the 
riding  of  the  horse  cm  that  day  was  by  way  of  trials  or 
whether  the  defendant  was  then  eKereising  an  act  of 
ownership;  and  whether  the  directions  then  gifeo^  were 
by  way  of  ad?ioe  or  as  owner.  If  they  thought  that  he 
was  then  exercising  acts  of  ownership^  then  they  were 
to  find  fcr  the  plaintiff;  if  otherwise^  for  the  defendant 
The  jury  found  a  verdict  for  the  plaintiff.  A  nde  nisi 
havmg  been  obtained  for  a  new  trial  in  hut  Eader  tenni 

Scarlett  and  Holt  now  shewed  cause.  The  question 
was  properly  left  to  the  jury,  whether  on  the  SOtb  S^t. 
the  defendant  had  not  exercised  acts  oJT  ownership  upori 
the  horse.  The  jury  haye  found  that  he  had,  and  that 
being  so,  there  was  clearly  an  aooeptanoe  of  the  hotse, 
within  the  meaning  of  the  statute  of  frauds.  In  Bkht* 
ktfucp  ▼•  Chiytm  [a\  a  case  similarly  drcumstancedf  the 
Court  of  Common  Pleas  thojght  it  a  question  for  the 
jury  to  determine  whether  the  act  done  by  the  purchaser^ 
was  an  act  of  ownership  or  not.  Clu^in  v«  Bcgen  {b\ 
is  an  authority  to  the  same  eflfect.  The  olgect  of  the 
Iq^Iature  in  the  statute  of  frauds^  was  that  there  should 
be  some  act  done  by  the  party  beyond  the  mere  con- 
tract, to  make  it  binding.    Here  sudi  acts  have  been 

(a)  7  Taunt.  597.     1  B,Mo9re,  388.  (6)  1  JSodt  192. 

y  y  ♦  done 
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1830.  done  by  the  vendee,  with  respect  to  the  property  pur- 
chased^  and  admitting  them  to  be  equivocal  in  their 

agaifui '  nature,  still  the  jury  have  found  by  their  verdict  that 
they  were  acts  of  ownership;  and  that  bdng  so,  there 
can  be  no  doubt  that  there  was  an  acceptance  of  the 
property  by  the  defendant,  within  the  meaning  of  the 
statute  of  frauds. 


Ctvss  Seijeant,  and  MUner^  contra.  The  intent  and 
meaning  of  the  statute  was,  that  there  should  be  certain 
forms  used  in  order  to  make  a  contract  binding  or  that 
there  should  be  some  clear  unequivocal  act  done  by  the 
voidee,  to  shew  that  he  had  adopted  the  contract.  In 
this  case  the  acts  relied  upon  were  at  least  equivocal. 
This  also  was  a  ready  money  bargain,  and  the  defend- 
ant could  have  no  right  to  take  away  the  horse  until  he 
paid  the  money.  They  were  then  stopped  by  the  Court. 

Abbott  C.  J.  The  statute  of  frauds  was  made  for 
wise  and  beneficial  purposes^  and  ought  to  recave  such 
a  construction  as  will  best  accord  with  the  plain  and 
obvious  meaning  of  the  legislature.  By  the  1 7th  section 
it  is  enacted,  <*  that  no  contract  for  the  sale  of  goods, 
wares,  or  merchandizes,  for  the  price  of  102.  or  upwards, 
shall  be  good,  except  the  buyer  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the  same;  or  give 
something  in  earnest  to  bind  the  bargain,  or  in  part  of 
payment ;  or  that  some  note  or  memorandum  in  writing 
of  the  said  bargain,  be  made  and  signed  by  the  parties 
to  be  charged  by  such  contract,  or  their  agmts  there- 
unto lawfully  authorized."  Now  in  this  case  there  was 
not  any  earnest  given,  or  any  part  payment,  or  any  note 
or  memorandum  in  writing.    The  question,  therefore^  * 

is 
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Is  whether  the  bayer  faad..acoepted  part  of  the  goods  18S0* 
sold  and  actually  received  the  same.  Now  the  word  '  ' 
aceepied  imports  not  merely  that  there  should  be  a  againtt 
delivery  by  the  seller,  but  that  each  party^  should  do 
something  by  which  the  bargain  should  be  bound.  I  do 
not  mean,  however,  to  say,  that  if  the  buyer  were  to 
take  away  the  goods  without  the  assent  of  the  seller, 
that  would  not  be  sufficient  to  bind  him.  In  this  case 
payment  of  the  price  was  to  be  an  act  concurrent  with 
the  delivery  of  the  horse;  at  any  rate  there  is  nothing 
to  shew  that  either  party  understood  that  the  one  was 
to  precede  the  other.  In  the  first  instance,  therefore, 
this  was  a  mere  contract  between  the  parties.  It  is 
ui{;ed,  however,  that  there  was  evidence  for  the  jury  to 
find  that  the  defendant  had  exercised  acts  of  ownership 
as  to  the  horsey  on  the  20th  Sept  It  appears  from  the 
learned  judge's  report,  that  on  that  day  he  came  to  the 
plaintiff's  house;  that  he  and  his  servant  th^i  rode  the 
horsey  and  that  he  gave  some  directions  as  to  its  future 
treatment,  and  it  is  urged  that  these  acts  might  be  con* 
sidered  acts  of  ownership.  I  am  of  opinion,  however, 
that  the  defendant  had  no  right  of  property  in  the  horse 
until  the  price  was  paid ;  he  could  not  then  exercise  any 
right  of  ownership.  If  he  had  at  that  time  rode  away 
with  the  horsey  the  plaintiff  might  have  maintained 
trover.  The  distinction  between  this  case  and  that 
of  BlenUnscp  v.  Clajftcn  is,  that  there  the  contract  was 
not  for  ready  money,  but  the  horse  was  io  be  delivered 
within  an  hour,  and  the  defendant  treated  it  as  his 
own  by  offering  it  for  sale ;  here  the  express  contract  b 
for  ready  money,  and  the  payment  of  the  price  is  an 
act  concurrent  with  the  delivery  of  the  horse.    I  think, 

there* 
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IdBO.       therafore^  that  the  nie  for  a  Mir  trial  mttBt  be  made 
'       absdate. 

agtdna 
FttMxftAtb.        Batley  J.    This  was  a  ready  money  baigaiiii  and 

the  purcbaaer  ooaU  have  no  right  to  take  away  the 

hone  until  he  had  {Mid  the  price.    If  the  argument  oa 

the  part  of  tibe  plamtiff  were  to  prevaili  the  deGendent 

might  have  maintained  an  action  for  the  horae  without 

paying  the  pricey    whkk  would  be  contrary  to  the 

eipnm  teirma  of  the  cmtraot* 

HoiiROYD  J4  The  otject  of  the  atalate  of  fraada  waa 
to  remore  ell  doubts  aa  to  thecompleCicxi  of  the  bargain^ 
and  itf  therefor^  raqoires  some  dear  and  unegolTooal 
acts  to  be  dona>*in  order  to  shew  that  the  thing  had 
ceased  to  be  in  fierL  Those  acta  are  either  that  tibe. 
bi^er  shall  aceept  part  of  the  gooda  aoidf  and  reoei?e 
the  aame^  or  giro  something  in  earnest  or  in  part  pqr« 
ment^  or  that  thecontract  be  reduced  to  writing* .  These 
are  all  acts  that  clearly  and  unequivocally  shew  that  the 
baigain  is  esKeouted.  It  is  said  that  the  riding  of  the 
horse  by  the  d^idant  on  the  80th  September^  and  the 
Erections  then  giveni  may  be  considered  as  ecta  of 
ownership^  and  were^  therefore^  evidence  of  an  acoqp- 
tance  of  the  horsei  but  at  that  time  the  defendant  bad 
no  right  to  take  away  the  horse.  For  admitting^  for 
the  sake  of  the  argument^  that  the  property  had  bem 
changedi  still  there  is  no  evidence  to  shew  that  Tempest 
had  ever  parted  with  the  Tk>ssession  or  controlf  and  if 
he  had  not,  he  had  at  all  events  a  lien  for  the  prioei  and 
the  defendant  could  not  be  justified  in  taking  it  away 
^Iltil  the  price  were  paid.  In  Bleniinsqp  v.  Qn^Wf. 
the  bcirse  was  to  be  delivered  absolutely  within  an  hour, 

and 
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and  Am  porduMr  had  irenled  it  as  his  own  yroptfrty  by       181  a 
oftriltg  to  i^  it  to  aaoftherl  here^  on  the  othei*  handt 
di0  hone  was  not  to  be  deliterdd  till  the  price  was  paid* 


TBum$ft] 
Fmasaiiiw 


.  BSBtJ.  I  think  that  to  take  the  cUse  out  of  the  sta* 
lute  of  fraudiy  there  shoald  be  some  act  m>  dear  And 
uneqidvoeaU  ••  to  shew  beyond  all  doubt  that  the  pur-i 
ohaser  had  accepted  the  holrse.  There  is  bore  no  act 
of  that  description^  This  was  a  ready  money  bargein^ 
and  the  defendant  wouidi  therefore^  acquire  no  pro« 
perty  in  the  horse  tinttl  he  paid  the  price;  The  acts» 
^reforei  done  by  him  on  the  SOth  Sepimberf  could 
not  be  acts  of  ownership^  tor  at  that  time  he  had  acquired 
no  right  to  ed^ercise  any  act  of  ownership. 

Rule  absolute,  (a) 

(n)  See  Bmai  ▼•  Pdimeh  nuct,  S91* 


Keyworth  agama  Uihh  and  Wife.  j[^TS!' 

HTROVER  against  husband  and  wife^  for  a  bond  and  Dedantion  in 
two  promissory  notes.    The  declaration  stated  that  SJSiidl^ 
the  defendants  converted  and  disposed  of  the  same  to  ^aSSdllSta 
their  own  use,  Plea,  not  ffuilty.    After  verdict  for  the  ""^^f*^***® 

^  ■     *  property  to 

plaintiff,  a  rule  was  obtained  in  last  Easier  term  for  ar-  ^^  ^"^^  ™^  '- 

'^  Held,  suffideni 

resting  the  judgmenti  on  the  ground  that  no  action  could  ^^^  Terdict. 
be  supported  against  the  husband  and  wife  for  convert- 
ing goods  to  their  own  use,  inasmuch  as  the  wife  could 
acquire  no  property,  and  the  conversion  must  be  by  the 
husband  only,  and  Beny  v.  Nevys  (a)  was  cited. 

(s)  Ov>  Jac  661. 


KtTWOKTH 

ag/auult 
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1820.  G.  Marriott  now  shewed  cause.    There  are  canflict^ 

ing  authorities  upon  this  subject,  but  the  later  authori* 
ties  are  all  in  &your  of  the  form  of  declaration  adopted 
in  the  present  case.  In  Hodges  v.  Sampson  (a),  this  very 
point  was  decided  in  &vour  of  the  plaintiff  by  the  Court 
of  King's  Bench,  after  conference  with  the  other  judges  % 
and  Sir  W.  Jones  mentions,  in  a  note,  that  when  he  was 
a  Judge  of  the  Common  Pleas,  the  judgment  in  Berry 
V.  Nevys  was  reversed  in  the  Exchequer  Chamber,  and 
yet  he  concurred  in  the  judgment  in  Hodges  v.  Samp^ 
son.  Draper  v.  Fidkes  (6),  is  an  authority  to  the  same 
efifect,  and  this  distinction  is  there  taken  in  argument^ 
that  the  action  of  trover  is  not  grounded  upon  a  pro^ 
perty  supposed  to  be  in  the  defendants,  but  npon  the 
conversion,  which  is  a  tort  with  which  a  feme  covert 
might  be  charged  as  well  as  with  a  trespass.  Baldwin 
V.  Morton  (f),  and  Btdler^s  N.  P.  46.,  are  also  authori* 
ties  in  point. 

Tindalj  contra.  In  Berry  v.  Netys  (d)^  the  Court  of 
Exchequer  Chamber  upon  error,  held  that  the  conver- 
sion must  be  laid  to  the  use  of  the  husband  and  not  to 
the  use  of  both  husband  and  wife.  In  Comyn*s  Digest^ 
tit.  Baron  and  Feme  Y,  it  is  laid  down  that  an  action 
for  a  tort  done  by  the  husband  and  wife  jointly  shall  be 
against  the  husband  alone ;  for  the  whole  shall  be  in- 
tended to  be  the  act  of  the  husband :  as  in  the  case  of 
trover  of  goods  and  conversion  to  their  use. 

Abbott  C.  J.   The  question,  in  this  case,  arises  upon 
a  motion  in  arrest  of  judgment     The  ground  of  the 

(a)  Sir  r.  Jofuh  445,  (6)  Ydo.  165.     7  Jae.  1.  B,  R, 

(c)  aw«i,48,  ,  (d;  cyo.Jflc.66l. 

objec- 
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KlYwojim 


objection  1%  that  inasmuch  as  a  married  woman  cannot  1820. 
acquire  property^  the  conversion  of  the  property  can 
only  be  the  act  of  the  husband,  and  must  be  so 
charged.  If  the  allegation  in  the  declaration,  that 
the  defendants  converted  the  property  to  their  oyn\ 
usCf  necessarily  imported  an  acquisition  of  property 
by  them,  there  would  be  considerable  weight  in  the 
objection.  It  seems  to  me,  however,  that  that  is  not 
the  necessary  import  of  the  expression,  for  a  conver- 
sion may  be  by  an  actual  destruction  of  the  property. 
And  if  the  all^ation  does  not  necessarily  import  that  the 
defendants  acquired  a  property,  we  are  bound,  after  the 
verdict,  to  consider  the  conversion  to  have  taken  place 
by  other  means  than  by  the  acquisition  of  property.  I 
am,  therefore,  of  opinion  that  the  declaration  is  suffici- 
ent, and  that  this  rule  should  be  discharged. 

Bayiay  J«  It  is  quite  clear  that  in  trespass  the  hus- 
band and  wife  might  be  jointly  sued.  The  reason  of 
which  is,  that  the  action  is  founded  on  the  wrongful  act 
of  the  defendants.  Now,  it  seems  to  me,  that  the  action 
of  trover  is  founded  on  the  tort  also.  The  cases  dted 
on  the  part  of  the  defendant  proceed  upon  the  suppos- 
ition that  the  conversion  could  only  take  place  by  the 
defendants  acquiring  a  property.  It  seems  to  me,  how- 
ever, that  in  trover  the  foundation  of  the  action  is  not 
the  acquisition  of  property  by  the  defendants,  but  the 
deprivation  of  property  to  the  plaintiffii.  If  the  wife 
were  to  take  up  a  book,  and  her  husband  desired  her 
to  put  it  in  the  fire  and  burn  it,  and  she  did  bum  it, 
that  would  be  a  conversion,  and  yet  the  husband  and 
wife  would  acquire.no  property;  so,  if  a  man  takes  my 
horse  and  rides  it,  I  may  bring  trover  for  the  temporary 
conversion.  And  if  there  can  be  any  case  of  a  conver- 
N  iion 
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1830.  tiim  wkhmit  an  altfmale  dumge  of  ptojpmtfj  W0  dve 

^  bounds  after  irerdiot,  to  imply  that  it  was  tn^h  a  pon- 

miiiir  venion  as  the  wife  might  be  guilty  of. 


HoLEOTD  J.  I  am  of  the  same  opiaioB*  The  es» 
pressioii  that  the  defimdaiits  eenrerted  the  pfoperty, 
does  not  ex  vi  termini  imply  a  trantfer  of  the  property 
to  them.  The  old  eeses  nlied  upon  by  the  dtfewdantii 
seem  to  prooeed  upon  the  ground  that  the  term  ^  con^ 
Tersion**  implies  a  ehange  of  property*  It  must  be 
recollected,  however,  that  trover  will  lie  for  a  temporsry 
eonversioa,  and  of  that  the  an&  as  well  am  the  husband 
may  be  guilty.  Where^  indeed,  damages  are  given  be 
the  permanent  value  of  the  property,  it  has  been  held 
that  the  property  beoomes  changed  by  virtue  of  the 
judgment ;  but  if  there  can  be  any  ease  in  whidi  the 
conversion  could  be  by  both,  then,  after  verdict,  we 
must  intend  that  that  was  the  oonversion  proved  at 
the  trial.  I  am  therefore  of  optiuOQi  that  as  the  alle- 
gation that  the  defendants  conviorted  Ihe  property  does 
not  ex  vi  termini  import  that  they  acquired  n  property 
in  it,  we  are  to  intend,  after  verdict,  that  the  conversioa 
proved  was  one  of  wbioh  the  wifi»  might  be  guilty  as  well 
BM  the  husband,  and  therefore  tbftt  Uie  olyectian  ought 
not  to  prevail. 

Bbst  J.  I  am  of  the  sume  opinion.  The  ai^pw^t 
urged  on  the  part  of  the  defendant  asmimes  that  the 
action  of  trov^  will  lie  only  in  case  of  a  permanfoit  eon^ 
version  of  the  property;  but  that  is  not  so ;  for  it  will  lie 
against  a  person  who  takes  the  goods  of  another  aodim*' 
mediately  hands  them  over  to  a  third  person.  To  support 
the  action^  it  is  sufficient  to  shew  deprivation  on  the 
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KxrwoEtB 


pait  of  the  plamdffii  withimi;  shflwiBg  that  the  defiandante  1 820. 
lustnally  ecaifeited  the  property  to  their  omi  benefit.  In- 
aumnchj  therefore,  •«  there  may  be  a  conyeraion  without 
acquisition  of  property,  I  am  erf*  opinion  that  after 
veedict  this  declaration  ia  fqffioient.  There  may  be  a 
diitinction  between  detinue  and  trover:  in  the  former, 
the  plaiptiff  seeks  to  recover  the  goods  in  specie;  in  the 
latter^  he  only  asks  for  damages. 

Rule  discharged. 

(a)  See  l/onA^'s  casi^  1  X^Mloi^f  312.  And  Itaae  ▼•  darks,  Ji  Sui^ 
iirode,  308.,  per  Doddridge  J,,  '<  If  goods  are  delivered  to  husband  and 
wiHiyiio  aedon  of  delmue  liesaealnst  tbem  both  fer  these,  but  against  the 
husband  alone«*'  And  he  cites  38.  $4  3.  foh  U  And  the  reason  of  ibk 
is  that  the  wife  cannot  detain. 


GooDTiTLE,  on  the  Demise  of  Kino,   against  J^^f^' 

WOODWAIO). 


'PJEOTMENT  on  tiie  demise  of  several  trasteeSy  To  entitle  joint 
seised  of  property  in  trust  for  the  repair  of  a  high-  Ter  in  ejectment 
way,  as  joint  tenants.  Plea,  not  guilty.  The  cause  S^^jl^^to*"* 
was  tried  before  Besi  J.,  at  the  last  assizes  for  the  county  ^*^iif  ^^J^ 
otLetcesier^  and  the  only  point  in  the  cause  was  as  to  ^.«?b7«Ji 
the  sufficiency  of  the  notice  to  quit.     The  defendant  anjs  at  the  time 


being  tenant  from  year  to  year;  the  notice  was  signed  but  if  the  notice 
by  oAe  Charles  King^  and  purported  to  be  given  by  him  agentit  issuffi. 
as  agent  for  all  the  trustees.  When  it  was  served,  the  ^^ty  betub ' 
tenant  made  no  objection  to  it.     In  order  to  shew  the  ^^J^,  ^a 

therefore, 
where  such  no- 


tice was  gif  e^  by  an  agent  under  a  written  fuithority,  which  at  U^  time  of  the  service  of  the 
notice  had  been  signed  only  by  some  of  the  several  joint  tenants,  but  afterwards  was  signed 

Bs  sufficient  ti 
was  therefore  i 

authority 


by  all  the  others :    Held,  that  the  subsequent  recc^^tion  was  sufficient  to  give  validity  t^ 
the  authority  from  the  begfaxd^  and  th«t  t^e  notice  to  quit  was  therefore  siSlcienti 


GoomiTti 
agtdnst 

WoODWAJtD.' 


690  CASES  IK  TRINITY  TERM 

1890*  authority  of  the  agent  who  signod  the  notioe  (he  having 
died  before  the  trial)  a  written  authority  was  ptoducedf 
fflgned  by  all  the  trustees;  but  it  i^peared  that  at  the 
time  the  notice  was  served,  the  authority  to  the  agent 
had  only  been  signed  by  part  of  the  trustees,  and  that 
the  rest  had  signed  it  subsequently.  It  was  objected 
that  the  authority  was  not  sufficient,  because^  at  the 
time  of  giving  the  notice  to  quit,  it  was  not  signed  by 
all  the  trustees.  The  learned  Judge  inclined  to  think 
that  the  subsequent  recognition  of  the  authority  of  the 
agent  was  sufficient.  It  was  stated,  however,  that  in  a 
late  case  the  Ck)urt  of  Common  Pleas  had  ruled  others 
wise,  and  in  deference  to  that  authority  he  directed  a 
nonsuit,  with  liberty  to  the  plaintiff  to  move  to  enter  a 
verdict  A  rule  nisi  having  been  obtained  for  that  pup- 
pose  in  last  Easier  term 

Clarke  and  Adams  now  shewed  cause.  At  the  time 
when  this  notice  was  delivered  to  the  tenant,  the  agent 
who  signed  it  had  authority  only  from  some  of  the 
plaintiffi.  It  is  true  that  the  rest  subseqpiently  signed 
it ;  but  Bight  and  Cuthell  (a)  is  an  authority  to  shew  that 
a  notioe  signed  by  two  out  of  three  joint*tenants  is 
not  sufficient,  and  that  a  subsequent  recognition  by  the 
others  will  not  do. 

PhiUifps  and  6.  Marriott^  contra.  There  is  a  dis* 
tinction  between  a  notice  to  quit  and  an  authority  to 
an  agent  to  give  such  notice.  If  the  trustees  had  not 
employed  an  agent,  but  had  given  the  notice  themselves^ 
all  must  have  signed  it ;  and  if  any  <me  had  omitted  to 

(a)  SSa$^  4S1« 

sign 
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fligii  It  would  have  been  insuflBicient)  for  the  reason       1820. 

giyen  in  Bi^  and  CttiheU^  viz.  that  the  tenant  is  entitled       ' 

GooDtmJi 
to  such  a  notice  as  he  could  act  upon  with  certainty  at       agcAut 

the  time  it  is  given*    But  here  a  person  was  deputed       ^odwam. 
to  give  a  notice  in  the  name  of  the  trustees,  and  a  sub- 
sequent recognition  of  his  authority,  by  all  the  trustees 
signing  it  before  the  gectment,  gives  validity  to  the 
authority  from  the  beginning.    The  reasoning  in  the 
case  cS  Bight  and  Ctdhdl  does  not  apply;  for  the  written 
authority  need  not  be  shewn  to  the  tenant  when  the 
notice  is  delivered ;  for  he  can  derive  no  information 
from  the  notice,  whether  the  authority  has  been  signed 
by  all  or  by  what  number  of  the  lessors  of  the  plaintifi. 
There  is  no  reason,  therefore,  why  the  recognition  by 
the  lessors  of  the  plaintiff  before  the  ejectment  should 
not  have  the  effect  of  giving  v&lidity  to  the  authority* 
The  maxim  of  law  applies  to  this  case,  <*  Omnis  tati- 
habitio  retrohabitur  et  mandato  aeqniparatur."    And  on 
this  principle  an  entry  on  land,  made  by  a  person  with* 
out  authority,  on  behalf  of  an  heir  at  law,  to  take  advan- 
tage of  a  condition,  is  a  sufficient  entry^  if  assented 
to  afterwards  by  the  heir.     Co*  lAU.  25%.  a^  FUchet 
y.  Adams  (a),  and  TreviUian  v.  Pine  (£),  are  authorities 
in  point 

ABBOtT  C.  J.  I  am  of  opinion  that  the  occupi^i 
having  received  notice  to  quit,  purporting  to  be  given 
on  the  part  of  all  the  lessors  of  the  plaintiff  had  then 
such  a  notice  as  he  could  act  upon  with  certainty  at  the 
time  it  was  given ;  the  inconvenience,  therefor^  con- 
templated in  B^ht  and  Ctdhell  does  not  arise  in  this  case* 

^      (a)  8  AnbJlSS.  (6)  llJMk  llib  S.C  Mk  107. 

Vol.  in^  Z  2  The 
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1820,       "fto  only  ^efition  i^  whether  the  agttt  httd  tothofftf 

—"^^      td  gife  thfe  fidUfife :  and  t  am  of  opihioA  that  the  ttiMhtt 

a««6i«        df  hi#  «  Oiilkiti  iratihabitio  fetrehabitilf  eC  fiiAndaM 

lii^dl^aAitttr''  ft^li^  herfsi  aftd  that  th«  Bubseqtt«bt  f^ 

cdgdition  by  all  lhi»  leMoTs  of  the  pl^nttf  giv^  lAtit 

to  tfaa  atath^rity. 

Rtle  ftbidtat. 


Farbant  aad  Another  against  Olmius. 


^UIM  16tlL 


J^^^J^by  (^OVENANThylittoragainHleMee-  The  lease  set  out 
lessee  upon  a  ift  the  declaration  contained)  besides  a  oommoa  re>- 

lease  reserring 

an  increased      servatton  of  a  Certain  fixed  animal  renti  the  foUowinj^ 

vent  for  eveiy 

acre  of  certain  reddeodiun :  <*  yielding  and  paying  the  furthef  yearly  rent 

into  tuiage,  the  ^^  ^OL  tx  every  acre  of  certain  fields  therein  described  as^ 

i^a  hi^^g  at  the  time  of  the  lease^  being  ploughed  up^  which  should 

tV^^t^*  not  £br  three  years  before  th^  expiration  or  Other  deter-. 

^^"^^  mination  of  the  demise  be  laid  down  f<Nr  grassi  and  so 

increased  rent,  kept  down  durimr  the  remainder  of  the  term ;  and  alsob 

the  Court  wiU  *^  ^ 

not  refuse  the     for  every  acte  of  the  lands  and  hereditaments  thereby 

plaintiff  a  new 

trial,  on  the  demised#  «cept  the  said  fields  inentioded  in  the  former 
the  yerdict  was  reservation,  which  the  defendant  should  plough,  dig  opi 
juScef  Mcond.  ^^  couvcrt  into  tillage,  the  yearly  rent  of  50/,  per  annum 
itovte*  M^  f<w  every  acre^"  Tb^ce  were  also  covenants  for  rcpair- 
pressiy  <i>>^d  ij^,  and  for  delivering  up  the  premises  in  repair.  The 
damag^tothe   breaches  assigned  ww^  first*  for  delivering  up  the  pre^ 

amount  of  the        ',  ,  o     ■.  * 

increasAirent;  mkcs  ottt  of  repair;  secondly,  that  the  defendant  did 
granted  the  new  ^^  thvee  years  before  the  expiration  of  the  term,  l^r 
payn^t  ^'  down  the  fields  mentioned  in  the  first  reddendom  for 
grass,  nor  continue  the  same  so  laid  down  for  the 
remainder  of  the  d^mise^  whereby  the  defodant  became 

Uit>k 
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liable  to  pay  ut  tbe  rate  af  iOl  pet  atunim  ftr  etrery  acr^       1620. 

c«f  the  MAe;  Airdly,  that  the  defendant,  m  the  years  1 81 8,       " 

18179 1818,  and  181d,  converted  into  tillage  fifty  acres  of       agahut 

OLMlUfl. 

the  lands,  being  other  and  diftrent  from  the  fields  men- 
tioned in  the  former  covenant,  and  kept  and  continued  the 
same  so  converted  into  tillage  until  the  termination  of 
the  term,  whereby  the  defendant  became  liable  to  pdy 
aw.  per  annum  for  every  acre  of  the  said  last^mentioued 
lands.  The  defendant  pleaded  several  pleas,  taking 
issues  upon  the  several  breaches.  At  the  trial  before 
Richards  C.  B.,  at  the  last  assizes  for  the  county  of  . 
Kentj  the  plaintiff  proved  that  the  premises  were  de- 
livered up  at  the  end  of  the  term  out  of  i^epair;  and 
he  also  proved  that  the  defendant  had  not,  within  three 
years  before  the  termination  of  the  term  laid  down 
for  grass,  any  of  the  lands  mentioned  in  the  first  redden- 
dum. His  counsel,  however,  stated,  that  in  that  respect 
he  would  only  take  a  verdict  for  one  half  a-year's  in- 
creased rent  It  was  then  proved  that  the  defendant 
had  converted  into  tillage,  during  the  last  four  years  of 
the  term,  such  a  quantity  of  the  lands  mentioned  in  the 
other  reddendum  as,  at  the  rate  of  50/.  per  acre  per 
annum,  would  entitle  him  to  the  increased  rent  of 
]  550L ;  but  it  appeared  that  the  actual  damage  to  the 
land  did  not  amount  to  that  sum.  The  learned  Judge 
directed  the  jury  to  find  such  damages  for  the  breach 
of  the  covenant  to  repair,  as  in  their  judgment  would 
be  a  compensation  to  him  for  the  actual  damage  he  had 
thereby  sustained;  and  as  to  the  other  breaches,  he 
directed  the  jury  that  the  plaintiff  was  entitled  to  recover 
damages  at  the  rate  per  annum  mentioned  in  the  red- 
dendum, and  thareibre  he  directed  the  jury  to  find  half  a 
year's  rent  for  Uie  land  not  laid  into  grass,  and  1550/.  for 

Z  z  2  the 


^ 
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1820«  the  land  converted  into  tillage.  The  jury  brought 
in  a  verdict  for  WOOL  damages;  and  being  desired  by 
the  learned  Judge  to  reconsider  the  same^  and  to  spedfy 
how  much  they  allowed  for  the  repairsy  and  how  much 
for  the  landy  they  stated  that  they  found  5002.  damages 
for  the  repairs,  and  600Z.  in  respect  of  the  injury  done 
to  the  land.  In  Easier  term  Marryat  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that  the  jury  were 
bound  to  give  the  increased  rent.    And  now 

Chittjf  and  Thesiger  shewed  cause.  The  Court  will 
not  set  aside  this  verdict  if  they  can  see  that  justice  has 
been  done.  The  plaintiff  seeks  to  recover,  not  only  a 
compensation  for  the  actual  injury  he  has  sustained,  but 
a  gross  sum  reserved  as  stipulated  damages,  in  the  event 
of  certain  things  being  done.  The  jury  have  given  him 
a  compensation  for  the  actual  damage  he  has  sustained, 
and  their  verdict  is  therefore  consistent  with  the  justice 
of  the  case.  In  Smith  v.  Frampton  (a)  the  Court  refused 
to  grant  a  new  trial  where  there  had  been  a  verdict  for 
the  defendant  in  an  action  for  negligently  keeping  his 
fire^  by  which  plaintiff's  house  was  burnt,  on  the  ground 
that  it  was  a  hard  action.  In  FareweU  v.  Ou^ffhf  (i) 
Lord  Mansfield  said  that  a  new  trial  ought  to  be  granted 
to  attain  justice^  but  not  to  gratify  litigious  passions  upon 
every  point  of  summum  jus :  here  the  plaintiff  insists 
upon  summum  jus.  And  he  also  cited  Deerly  v.  The 
Jbuchess  of  Mazarin{c\  and  Cox  v.  Kitchen  (rf),  as 
authorities  to  shew  that  the  Court  will  not  set  aside  a 
verdict  against  law,  if  consistent  with  the  justice  and 
conscience  of  the  case. 

(tt)  1  JUBiiym.^2*  (i)  t  sm.  U. 

(c)  ^SaOt.  646.  (<f)  J9«r.f  JPMSffa. 

Marry^ 


^ 
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MarryatBDA  BamewaUj  contra,  were  stopped  by  the       18S0« 
Court. 


Abbott  C.  J.  The  jury,  in  this  case,  have  given  by 
their  verdict  a  compensation  for  what  they  consider  to 
be  the  actual  damage  sustained,  when,  in  point  of  kw, 
they  ought  to  have  ^ven  the  increased  rent.  It  is  said^ 
however,  that  the  Court  ought  not  to  disturb  such  a  ver- 
dict, because  it  is  consistent  with  justice.  If  that  argu- 
ment, however,  were  to  prevail,  it  would  encourage  juries 
to  commit  a  breach  of  duty  by  finding  verdicts  contrary 
to  law,  and  would  enable  them  to  set  aside  the  contracts 
of  mankind.  There  certainly  is  nothing  unreasonable 
in  a  landlord  stipulating  that  particular  lands  shall  not 
be  converted  into  tUlage  at  all,  and  that  in  case  that 
be  done,  a  large  sum  shall  be  paid  by  way  of  stipu- 
lated  damages.  In  this  case,  there  is  an  express 
contract  for  stipulated  damages,  and  the  jury  have 
given  a  verdict  for  arbitrary  damages.  I  am  there* 
fore  of  opinion  that  there  should  be  a  new  trial. 

Chitty  then  urged,  that  inasmudi  as  this  was  a  mis- 
take of  the  jury,  the  rule  could  only  be  made  abso- 
lute on  payment  of  costs;  but  the  Court  said,  that 
inasmuch  as  the  jury  had  found  their  verdict  con- 
trary to  the  express  directions  of  the  learned  Judg^ 
in  point  of  law,  the  rule  should  be  made  absolute 
generally. 

Rule  absolute,  {a) 

(a)  At  the  Summer  Miiiet  die  defendant  tendered  eridenoe  to  shew 
that  the  actual  damage  to  the  land  was  lea  than  the  sum  claimed  as  in- 
creased rent ;  but  AtboU  C.  J.  ngected  the  evidence,  and  the  plainUff* 
recovered  the  inoreaeed  lent 

Zl  3 
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Tueadai^  JeFFERIES  OgoinSt  ShEPPARD,  EsQ. 

In  an  actioa  HTHIS  was  a  rule  calling  on  the  plaintiff  to  $bew  < 
Sritoiffif^  ^'^y>  ^^  payment  of  86t  without  costs,  proceeding! 
"XVa^fi*  *<>^^^  ^^^  ^  stayed.  The  defendant  was  late  sheriff  of 
without  «ay      t|,g  couutv  of  GhucesteTf  and  in  Michadma»  term  last 

previous  dft-  ^  ' 

mand,  the        a  writ  of  fi.  fa.  W8ts  directed  to  him  in  an  aetion  at 

CouitwiUslay 

the  proceediDg,  the  s^it  of  the  present  plaintiff,  indorsed  to  pay  86A 

upon  peyment 

(^tfiesuini».  InHilaty  term  the  sheriff  was  ruled  to  return  the 
writ|  and  returned  fieri  feci^  Upon  which  the  plaintiff 
brought  an  action  for  money  had  and  received*  to 
recover  the  amount  of  the  levy.  The  rule  was  obtained 
on  an  affidavit  from  the  under-sheriff,  stating  that  he 
had  always  been  ready  to  pay  the  money  to  the  plain* 
ti£^  and  that  the  present  action  had  been  commeneed 
without  any  demand  of  the  money  having*  been  pre- 
viously made. 

Marryatf  for  the  plaintiff,  contended  that  the  Court 
ought  not  to  interfere. 

Abbott  C.  J.  For  the  protection  of  sheriffi  who  aot 
with  good  faith,  I  think  we  ought  to  interfere^  and  to 
stay  proceedings  where  an  action  like  this  is  com- 
menced without  a  previous  demand  of  the  siim  levied; 
and  we  think  the  sheriff  has  come  in  time  to  make 
this  application. 

Per  Curiam.  Rule  absolute. 

Campbell  for  the  defendant. 


IK  im  ftBST  ¥wi  OF  (JBORaS  IV.  «»T 

1B20. 


Chalmbrs,  Assignee  of  Lloyd,   a  fiankruptt  wedne$day, 

.     ^  n  June  9l9t.^ 

agmnst  Paghb. 

ASSUMPSIT  ypw  n  special  cpfitpact  \?etww^  fMofd  certain  poUci« 
and  the  cjefepdwt    Plw,  general  imP,    A%  *©  fo^nrr^^ 
trial  of  the  caus^  at  the  GuildhaU  littwgs  after  lasit  JIC-  "^-^[if  ^^ 
ckaelmc^  term,  hefpre -^iio^^  C*  Jn  a  verdict  wa^  found  «»» security  for 

'  a  debt  of  800/. 

for  the  plaintiff  fpr  9462,  GM^    subject  to  th^  Opipim  of  at  a  banker^ 

this  Ck>urty  upon  the  following  cai^e.    In  th^  y^r  4SU9  acquainted  with 

..  «••  #»•  i«r  1  11   uiese  circum- 

certain  pplicie$  of  msurance^  upon  yrhich  a  iQ^  had  stances,  after- 

happened,  were  put  into  the  handa  of  the  defendants  by  dS^'dr  ^t 

Jatm  Uqyd^  the  bankrupt  (being  the  person  intere^t^J  dSi^  to"2ie 

in  order  that  the  defendant  might  procure  the  under?  *^'  poi>ci«  and 

^      *  to  tetUe  with 

writers  to  a^ust  the  loss,  and  niight  collect  th^  Inoney  ^-  ^^  and  to 
from  them  \  and  upon  this  occasion,  one  John  Air%  ^n  amount  which 
underwriter  for  £QQ2.,  adjusted  the  loss,  and  canceled  cei^'lt  th^ 
his  name  on  the  policy,  but  did  not  pay  the  amount  of  ^.'a^unt 
his  subscription  to  the  defendant,  nor  did  the  defendant  Ih^ndw^*^ 
render  an  account  thereof  to  James  Uaud.     After  this  *^»nfif^«poH. 

^  cies  were  given 

adjustment  and  cancellation,  the  policies  were  delivered,  ^  ^^*  ■»<*  "p- 
bj  the  defendant,  to  Uqud^  and  heu  before,  the  month  of  ceiled  the  sum 

of  949/.     A 

QclolHtri  1312,  and  before  his  banl^ruptcy,  deposited  the  having'become 
sam^  with  Messrs  J^r^scott^  Grvte^  and  Co,,  his  bankers,  being  thenln- 
as  security  for  monies  advanced  or  to  be  advanced.  a*£^r*tum  "* 
On  the  9th  October^  1812,  Prescott  and  Co.  had  a  lien  t^^^ 
on  the  policies,  to  the  amount  of  '^^Sl.  I65.  ^i,  which  «▼«  the  money 

'^  '  T-     >       .  soreceiTed: 

debt  was  never  lessened  before  JJoyd^%  bankruptcy.    On  ^^}^  that  the 
the  said  9th  October^  the  defendant,  who  then  was  ac-  could  not  (even 
quainted  with  the  lien  which  Messrs.  Prescott  and  Co.  of  the  banker) 


bad  upon  th^  policies,  wrote  the  following  letter  to  the  action  againit 
bankrupt,  dated  9th  Oaober^  1812.    «  In  ^OffipUance  £;JSl!^*hi. 

Z  z  ♦  with  "»^«<*««' 
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1820U       ndth  your  wishes^  I  will  take  the  policies  on  the  Hcpe 
^  for  35502.,  and  endeavour  to  settle  with  the  underwriters 

Ckauczu 

iwmui       for  their  subscriptions.    The  amount  I  may  recover  on 
the  aforesaid  policies,  I  will  engage  to  pay  over  to 
Messrs  PrescMj  GraUy  and  Co.,  for  your  account."    In 
pursuance  of  this  letter,  the  policies  were  placed  in  the 
hands  of  the  defendant,  and  he  afterwards,  and  before 
the  commencement  of  the  action,  received  from  several 
of  the  underwriters  divers  sums,  amounting  to  9492.  Qs^ 
and  also  received  from  Air  200/.,  at  which  Air  had  ad- 
justed the  loss  upon  the  cancellation  of  his  nfune.    At 
the  time  when  the  defendant  received  the  policies  in 
pursuance  of  his  letter,  he  had  a  daim  upon  Lioyd  to  an 
amount  less  than  the  whole  sum  subsequently  received 
by  him  upon  the  policies;   bat  LUyd  afterwards  be- 
came farther  indebted  to  him,  so  as  to  render  his  claim 
greater  than  the  amount  of  those  sums.     On  the  6th 
Tdruary^  1816,  a   commission  issued  against  Ilojfd^ 
imder  which  the  plaintiff  was  chosen  assignee.     The  de- 
fendant claimed  to  be  allowed  the  debt  due  to  him 
from  the  bankrupt,  against  the  sums  received  by  him  on 
the  policies.    The  present  action  was  brought  by  con- 
sent of  PrescoU  and  Co.,  and  the  question  for  the  ojh- 
nion  of  the  Court  was,  whether  the  plaintiff  had  a 
right  to  maintain  the  present  action  for  a  breach  of 
the  agreement  contained  in  the  said  letter  of  Octcber 
'    9th,  1812,  and  whether  the  counter  claim  of  the  defend- 
ant was  an  answer  to  such  action,  or  any  part  of  the 
demand  ought  to  be  recovered.    The  case  was  argued 
in  last  HUary  term  by 

T*  Pollock  for  the  plaintiff.    The  question  is,  whether 
the  plaintiff,  as  assignee  of  IMyd^  can  maintain  this 

action 


IN  THS  FlBST  YSAR  OF  GEORGE  IV.  699 

action,  and  whether,  if  he  can,  the  defendant  k  not        1890. 
entitled  to  the  set-off  claimed  by  him.    Whenerer  a 


Paob, 


trader  has  an  interest  in  a  contract,  that  interest  passes  a^^ 
to  his  assignee^  vpt  case  he  becomes  a  bankrupt,  and  the 
assignee  must  sue  upon  that  contract  Thu  doctrine 
may  be  found  in  Winck  v.  Kedejf  (a),  and  Carpenter  y, 
Mamdl{P)j  idiere  the  rule  laid  down  is,  that  property 
in  which  a  bankrupt  has  only  a  trust  estate,  does  not 
pass  to  his  asrignees  ;*  but  wherever  there  is  an  interest, 
it  does.  Now  here,  admittixig  that,  as  far  as  PresoM 
and  Go's,  debt  is  concerned,  the  bankrupt  is  to  be  con- 
sidered as  a  trustee  for  them ;  it  is  clear,  that  as  to  the 
surplus,  he  is  himself  interested.  The  whole^  therefor^ 
,  passes  to  his  assignee,  who  must  bring  the  action,  and 
having  recovered  the  property,  the  assignee  will  be  in 
the  situation  of  a  trustee  for  Prescott  and  Co.,  as  far  as 
their  debt  extends,*  and  will  hold  the  r^nainder  for  the 
general  benefit  of  the  whole  body  of  creditors.  Then, 
secondly,  the  defendant  is  not  entitled  to  a  set-off;  for 
he  has,  by  his  own  special  a^-eement,  deprived  himself 
of  it.  In  his  letter,  he  expressly  undertook  to  pay  over 
the  amount  he  might  receive  to  PrescoU  and  Co.  for  the 
account  of  LUyd.  He  knew  of  the  lien  which  PrescM 
and  Co.  had  upon  the  policies,  and  with  that  knowledge 
made  this  promise.  In  Fair  v.  JSPIver  {c\  the  set^xff 
was  refused,  because^  in  that  case  the  defendant  was 
not  the  bond  fide  hofder  of  the  bUls  sought  to  be  set  ofil 
Here  thare  was  no  mutual  credit;  for  there  was  no  d^ 
posit  of  property,  nor  any  interdiange  of  liability.  The 
policies  were  put  into  the  defimdant's  hands  upon  a 
special  agreement,  which  he  has  violated.    He  cannot, 

(a)  1  r.  B,  619.         (6)  3  J&.  4*  P.4a  (c)  16  JSait,  10a 

there- 
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ISta  Awrefi^rti  b«  flotitled  to  a  ieM^  «ncl  oiic^  aot  to  U 
«"""  in  •  batter  utostkn  tluo  he  would  have  bem  in  ««ae 
oMmi^       £fqy(f  h«d  Qot  becm  a  bankrupt, 

ff^Ukf  oontriu  It  ia  admittecls  that  wh«re  th^  bank- 
rupt U  a  mere  trustee,  no  interest  pasaea  to  bis  as« 
aignaeif  Here^  than,  the  plaintiff  is  in  this  situation; 
if  Pre9Q0tt  and  Co.  have  a  right  to  part  of  this  money, 
the  assigneea,  as  to  that,  hav^  no  right  to  sue«  If  tba 
Othar  part  is  the  property  of  the  bankrupt,  as  to  tbats 
tba  defendant  has  a  right  of  setK>ff ;  for  that  right  of 
ael-aff  ia  expressly  given  by  the  6G.%  The  asaignesa 
have  no  right  to  recover  that  .which  will  not  be  divisible 
ultimately  amongst  the  general  body  of  creditors*  Tho 
^ly  promise  by  the  defendant  in  this  case  is,  that  h# 
will  pay  over  to  the  bankrupt's  account  what  he  may 
eoUect  under  the  policies.  Even  if  no  bankruptcy  had 
not  Intervened,  the  defendant  would  have  had  a  right  of 
aet-oft  In  JtHmon  v«  SUiott  (a),  the  bankrupt  being 
Indebted  in  twe  sumsi  for  go(5d&  sold,  in  the  first  i^ 
which  the  credit  had  expired,  and  in  the  second  not, 
gave  a  bill  of  exchange  exceeding  the  whole  amount  of 
tbefrat  goods,  and  the  defendants  expressly  agreed  to 
v^y  him  the  overplus;  yet  in  that  case  they  were  al- 
lowed a  set-off,  in  respeet  of  the  second  parcel  of  goods. 
That  caae  was  one  of  an  express  contract,  and  is  very 
similar  to  the  present.  The  cases  of  Lechmere  v.  Ha^ih 
Urn  {h%  Cmtfinth  v.  JBiveU  (c).  Smith  v.  Hodson  (^  and 
MShnd  v.  Karr  {e)j  are  to  the  same  effect.  In  the  last  case^ 
there  was  the  additional  circumstance^  that  the  goods 

(a)  7T.IL  378.  (b)  2  Esp.  625. 

(c)  2  If.  4&  SIO.  Id)  4  T.R.  135. 

^)  lSmi$,575. 

had 
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had  been  firaudolently  obtainedL    The  case  of  Mfir  v.       ISHa 
M*Jver  tamed  on  the  ground  of  fraud  only* 


F»  PoUock^  in  reply.  The  contract  waa  entire^  and 
cannot  be  severed;  and  if  the  bankrupt  be  interested  in 
any  part,  the  assignee  may  maintain  this  action.  The 
cases  cited  are  distinguishable,  on  the  ground,  that  here 
the  contract  between  the  parties  expressly  excludes  the 
defendant  from  his  set  off. 

Cur  adv.  xndt. 

The  judgment  of  the  Court  was  now  delivered  by 
Mboit  C.J.,  who,  after  stating  the  case,  proceeded 
thus.  Upon  the  argument  in  this  case^  it  was  con- 
tended, on  the  part  of  the  defendant,  that,  considering 
this  letter  of  the  defendant  to  be  an  agreement  entered 
into  by  him,  for  the  benefit  of  Prescott  and  Co.,  the 
interest  in  the  contract  and  the  right  to  sue,  would  not 
pass  under  the  commission  to  the  assignee  of  the  bank- 
rupt ;  and  if  so,  the  plaintiff  could  not  maintain  the 
present  action;  or  if  it  is  to  be  considered  as  an  agree- 
ment for  the  benefit  of  the  bankrupt,  then,  in  that  view, 
although  the  assignee  might  sue^  yet  if  he  did,  the  de- 
fendant, under  the  statute  of  5  6. 2.  c.  28.,  would  be 
entitled  to  set  off  his  demand  on  the  bankrupt  The 
defendant  is,  therefore,  put  in  this  dilemma,  by  the  argu- 
ment :  either  he  is  not  competent,  by  law,  to  maintain 
this  action,  or,  if  he  is  competent,  the  defendant  has  a 
good  answer  to  it  It  is  not  necessary  for  us  to  say, 
whether  Prescott  and  Co.  could  maintain  an  action 
against  the  defendant,  because  they  are  not  before  us  | 
and^  although  the  case  has  8tated»  that  the  aotion  by 
the  assignee  was  brought  with  their  consent;  yet  still 
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1820.       no  judgment  which  we  could  give  on  this  record,  would 
"— ■^       be  at  all  binding  on  them.     We  are  of  opinion,  that 
tfwmtf        the  plaintiff  is  placed  in  the  dilemma  which  I  have  be- 
fore mentioned,  and,  consequently,  that  in  either  view 
of  the  case,  there  must  be  judgment  of  nonsuit. 

Nonsuit  entered. 


f^^*  Lewis,  Gent  against  Clement. 

DtdMnAmiat  T^CLARATION  by  plaintiff,  an  attorney,  stated 


»  Ubd  c 

in^  the  pUintiff  that  before  the  publishing  of  the  libdl  he  had  been 

M  an  attoraej.  retained  and  employed  by  one  JVnu  Carter  as  his  attor- 

^^AmmM^m!'  ney,  and  that  the  defendant,  intending  to  injure  him, 

tmej/'^siid'  ^^  compose,  print,  and  publish,  in  a  public  newspaper 

to!ri^t?S*  *^®^  ^^  Observer^  the  following  libel  concerning  the 

^^SSl^^  plaintiff  in  his  profession,  and  concerning  his  conduct 

coortofiaw,  in  the  proceedings  on  behalf  of  Win.  Carter:   «  In- 

whidi  oootained 


rngorioiis  <<  solvait  Debtors  Court  -—  Skamefid  condiuet  qf  an  a^ 

totfaeplidntiff*! 

prafettioDal  '<  tometf.  Eades  and  Wood  v.  Carter  -^  Wnu  Carter^ 
defendant  *^  the  insolvent,  an  elderly  man,  by  trade  a  carpenter, 
I^TippcMed      ^  "^^  resided  at  Bamsgaief  and  possessed  a  house  and 


JJ"^^^;^^  «  garden,  exceeding  500/.  in  valuer  was  opposed  in 
^  *^  Ae*^^  "  ^**  discharge  by  Mr.  Heatk  on  the  part  of  his  ere* 
oourtofiaw:     (c  ditors.     The  ground  of  Mr.  Heath's  opposition  was 

Heid«  after 

Tcrdictfortiie    <<  that  the  insolvent  had  put  his  clients,  the  opposing 

deicndantf 

that  the  plea      '<  creditors,  to  Considerable  expense  in  defending  two 

was  bad,  inas- 
much as  the 

words  •*  shamefol  conduct  of  an  attorney"  formed  no  part  of  the  proceedings  in  the  court 
of  law,  and  that  the  plaintiff  was  therefore  entitled  to  judgment. 

Qjuare,  Whether  it  be  lawful  to  publish  proceedings  of  a  court  of  law  containing  matter 
dffamatoiy  of  a  person  neither  a  party  to  the  suit  nor  present  at  the  time  of  the  enquiry. 

f*  iCiionsi 
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^^  actionsy  brought  by  them  for  goods  deliyered  and        1820. 
^  received,  and  for  bringing  a  bill  of  error  after  the        — — 

larwu 

^<  verdict  had  been  given  against  him,  which  put  them  agamu 
*^  to  a  further  expense;  and  also  for  wastmg  his  effects, 
^<  by  giving  a  warrant  of  attorney,  and  mortgage  of 
«  his  house,  to  his  solicitor,  Mr.  Lewisj  of  Bamsgate^ 
«  and  thereby  defrauding  the  remainder  of  the  ere* 
"  ditors  by  such  an  undue  preference."  The  libel 
then  proceeded  to  give  the  substance  of  the  speeches 
of  counsel  and  the  examination  of  the  insolvent,  which 
contained  matter  reflecting  on  the  plaintiff's  conduct 
as  attorney,  and  concluded  by  stating  that  the  Judges 
Mr.  Serjeant  lUmnin^ony  deprecated  in  stropg  lan- 
guage the  conduct  of  plaintiff  and  suggested  to  Mr. 
Heath  that  in  such  a  flagrant  case  they  ought  to  apply 
to  the  G)urt  of  King's  l^ench— -upon  the  subject  of 
Ltad^A  conduct  Plea,  first,  not  guilty;  second,  that 
William  Carter  had  been  imprisoned  and  detained  in 
custody  for  debts  due  to  Eades  and  Wood;  that  William 
Carter  appeared  before  the  insolvent  debtor's  court  as 
an  insolvent  debtor  seeking  his  discharge  from  im« 
prisonment;  and  that  upon  that  occasion  G.  H.  Esq., 
as  counsd  for  Eades  and  Woodj  publicly  in  the  court 
opposed  the  discharge  of  Carter  from  imprisotunent; 
then  stating,  as  such  counsel,  publicly  in  and  to  the 
same  Court,  as  follows :  **  It  then  set  out  his  statement, 
as  well  as  that  of  the  opposite  counsel,  the  insolvent's 
examination,  and  the  observations  of  the  Judge  in  the 
words  of  the  libel,  and  concluded  by  stating  that  the 
insolvent  debtors'  court  was  and  still  is  a  public  court 
of  justice  of  our  lord  the  king^  and  that  the  libel  in 
the  declaration  mentioned  was  and  contained  a  faithful 
and  true  account  of  the  several  proceedings  so  had  in 

the 


Ctitaim 
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IdB^  tbe  same  an  ftfimMid  <m  the  occttftion  afeiesaid.  Re- 
- — -  plication,  that  the  defendaat  published  the  same  of  "his 
d^oinir  own  ivrong.  The  cause  was  tried  before  JMmH  C.  J. 
at  the  Summer  assisBes,  181B,  for  the  county  of  iS>n/, 
wh A  the  jury  found  a  rerdict  for  the  defendant  on 
the  jttsliflcation.  Marryaij  in  MiAaelmas  term,  fol- 
lowing obtained  a  rule  nisi  for  entering  judgm^t  foi* 
the  plabti£^  on  the  ground  thi^  the  pleas  were  insuffi- 
ei^it  First,  because  it  is  not  lan^ul  to  publish  what 
pattes  in  a  eourt  of  justice,  if  it  be  defamatory  of  aiM 
other  who  is  neither  a  party  to  the  suit  nor  present  at  the 
enquiry;  secondly,  because  the  pleas  do  not  purport  to 
set  out  the  very  words  used,  but  only  the  effect  of  them; 
and,  thirdly,  because  they  only  go  to  that  part  of  the 
libd  which  purports  to  contain  the  statement  of  what 
actually  passed  in  the  court,  and  do  not  justify  the 
comment  with  which  it  was  accompanied^  viz.  shameftd 
eenduct  of  an  attorney. 

JiMphHs  and  PtaH  now  shewed  cause.  The  6bjec* 
ti<ms  to  the  pleas  are:  first,  that  in  point  of  law  thia 
publication  of  the  proceedings  of  a  court  of  justice  con- 
taining matter  drfamatoryis  not  justifiable;  and,  se- 
condly, that  at  aU  events  the  particular  justiflcatiott  on 
this  record  is  insufficient.  *  The  object  of  the  law  in  r&. 
pressing  slander  is  twofold,  first  to  preserve  to  indivi* 
duals  their  good  fiime,  and  secondly,  to  prevent  those 
brea^es  of  the  peace  which  the  publication  of  slander- 
ous matter  has  a  natural  tendency  to  produce.  It  is  not 
metdj  because  a  publication  gives  pain  and  produces 
a  serious  injuiy  to  another,  that  it  is  therefore  actionable 
or  mdictable;  for  a  severe  or  ludicrous  Criticism  on  the 

Works 


works  c{  an  author  is  not  aolionablt^  Cbrr  and  Hood*  (6)       j  ^^q^ 

In  Lom&'t  oasBf  it  is  laid  down,  ^  that  cvciry  one  who       

shall  be  convicted  shall  be  a  contriver  of  the  libel  or       l^^ 

prociurer  of  the  oQatriviag  of  it)  or  a  ualidoiii  pttblisher     >^'^'''^* 

of  it)  kiiowing  it  to  be  a  libel;  for  if  one  rendi  a  libel* 

that  is  no  publication  of  it,  or  if  he  hears  it  readi  it  k 

no  publication  of  it ;  for  before  he  reads  or  hears  it  he 

cannot  know  it  to  be  a  libel :  or  if  he  hears  or  reads  it 

and  laughs  at  it»  it  is  no  pubUoation  of  it:  but  i^  after 

be  has  read  or  heard  il^  he  repeats  it,  or  any  part  of  it, 

in  the  hearing  of  others,  or  after  that  he  knowsit  tobea 

libel)  he  reads  it  to  otherS)  that  is  an  unlawful  publiofr- 

tion  of  it,  or  if  he  writes  a  copy  of  it  and  does  not 

publish  it  to  others,  it  is  no  publication  of  the  libel  t  fiir 

eveiy  one  who  shall  be  convicted,  ought  to  be  a  contriveri 

procurer,  or  publisher  of  it)  knowing  it  to  be  a  libeL'' 

In  this  case  of  die  supposed  libel)  the  defendant)  when  he 

first  heard  the  subject  matter  in  the  insolvent  ddrtors* 

court)  did  not  know  that  it  was  a  libel,  and  he  was 

neither  an  inventor  or  a  contriver)  and  therefore  the 

publication  is  not  actionable^    There  are  authorities  to 

shew  that  it  is  lawful  to  puUish  proceedings  in  courts  of 

justice  in  a  candid,  fiur,  and  impartial  manner,  nay)  not 

6nly  that  they  may  be  published,  but  that  they  may  be 

animadverted  upon.     Bex  Vb  Hoii  and  WkUe  (h)  and 

Curry  v*  Walter  {c)  are  authorities  in  point   In  the.latter 

case^  Lord  C*  J.  Ejfre  held)  that  a  bona  fide  report  of 

what  passed  in  a  court  of  justice  was  not  aotionaUe,  and 

he  is  reported  to  have  told  the  jury  that  although  what 

was  contained  in  the  paper,  might  be  very  iiyurious  to  the 


(a)  1  Campb.855.  {b)  1  Campb.559. 

(e)  1  Mv  4«7i 
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duuracter  of  n0giitritei»  lie  wwof  opiaioiiy  tbrt^  bong 
a  true  acoount  of  what  took  {daoe  in  a  oovrt  <if  jastice^ 
which  IB  oipok  to  all  the  worldf  the  pnbBoBtirtn  was 
not  unUwful;  and  the  Court  of  Cewmioii  Fleas  oon- 
firmed  that  c^pinion.  Besf  Y*jESsker{a)  is  an  acithorily 
to  the  same  eftct  The  zeaaon  for  allowiog  such 
publications  is  thtns  given  by  Jjaemrenot  J.,  in  JBer  y« 
Wr^U  (i) :  <<  The  general  advanti^ge  to  the  coimtxyi 
in  having  these  proceedings  made  public,  move  than 
oonnterbalanoes  the  inoonyenienoes  to  priTate  persons, ' 
whose  conduct  may  die  subject  of  tach  proceisditigs. 
The  same  reasons,  also,  apply  to  the  prooeeifiiigs  in 
parliaments  It  is  c^adTaotage  to  the  puUtc,  and  even 
to  the  Iqpdatiye  bodies,  tlmt  true  accounts  of  ibeir 
proceedings  should  be  circulated ;  and  they  would  be 
deprived  of  that  advantage,  if  no  person  oodkl  publish 
them  widiout  being  published  as  a  libeller.'*  In  JSer  v. 
Creeoey  (c)  it  was  held,  that  a  member  of  paarlisanent 
may  be  indicted  for  publishing  a  report  of  his  speech 
delivered  in  that  house,  if  it  contsiqed  libdloas  matter, 
although  the  pnblicaticm  wwe  a  corred;  report  of  such 
speech,  and  be  made  in  consequence  of  an  incorrect 
copy  having  appeared  in  the  newqmpers.  So  also,  if  a 
party  publish  a  highly  coloured  account  of  judicial 
proceedmgs,  with  observations  upon  what  passed  in 
court  StUn  v.  ^oAes.  {i)  These  are  exceptions  to  the 
general  rule^  and  do  not  estabibh,  that,  because  every 
thing  may  not  be  published,  nothing  shall  be  puMished 
at  alL  In  all  such  cases,  it  must  be  a  question  for  the 
jury,  with  what  mind  the  party  published  the  statement 
complained  dS^  whether  he  did  it  vrith  a  view  of  fidrly 


{a)  S  OiMpft.  565. 
(e)  \U.^8.VIZ. 


(6)  •T.JS.S9S« 
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oeedjngs  or  nob    The  cmmnutanoe  of  die  plaintiff's 
not  being  aparty  to  nor  present  at  the  discnaiion  which       ogphut 
took  place  in  the  iaiolventdebtor't  court,  and,  therefore^ 
having  no  means  of  proving  die  contrary' of  what  was 
asserted  to  his  prqttdioe»  cannot  vary  this  case.    For  if 
the  plaintiff's  obodtict  gave  rise  to  the  discossion,  he 
could  have  no  reason  to  complain  of  what  took  phice« 
The  same  «>bjecfe]on  would  api^y,  in  all  cates  triiere  the 
conduct  of  a  tUrd  party  gives  rise  to  the  cause.  Incases 
of  nsuy  and  gamin|^  the  discussion  usually  arises  tcom 
theoondaotofapersonnotaparty  to  the  cause.  If  the 
plaintiff's  conduct  was  necessarily  incidental  to  the  dis* 
Cttssion  then  before  the  Courti  it  was  impossible  to  avoid 
enquiring  into  it,  and  it  was  equally  impossible  to  give 
a  true  account  of  what  took  plac^  without  stating  that 
which  related  to  him*    The  second  objection  is,  that 
the  pleas  i^y  oply  to  the  effisct  of  what  had  passed 
in  the  insolvent  dd>tors*  court,  without  stating  the  words 
used*    But  if  it  be  lawful  to  publish  the  proceedings 
of  a  court  of  justice^  it  must  be  so  to  publish  the  sub* 
stance  and  eflfoct  of  those  proceedings;  for  it  is  impos* 
sible  to  give  the  very  words  used,  and  the  defendant 
has  justified  m  the  words  of  the  libel.    Thirdly,  the 
oomment  which  is  contained  in  the  titl^    **  Shameful 
omdoct  of  an  Attorney,''  is  warranted  by  the  facts  dis- 
closed by  the  report    And,  if  the  facts  which  justified 
titat  comment,  were  a  l^gal  publication,  it  follows,  that 
the  comment  itself  is  equally  so* 

Jdartyai  and  CkUijfy  contra*  This  statement,  which 
consists  of  the  supposed  observations  of  the  Judge  of 
the  Court,  of  the  counsel  on  both  sides,  and  of  the  evi- 

VoL.  Ill*  3  A  dence 
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I890i       ckneeof  didiiMolfeii^  is  not  a  privileged  ptdriioAtioii, 
beoftuw  it  oontams  matter  defimiatory  of  a  third  pinoAf 
not  a  party  to  the  svdtf  nor  prosent  on  tlie  epqoiry,  and^ 
censeqaentl J,  not  then  in  a  oonditfam  to  rater  into  hie 
ownjuedfication.   A  partjr  is  not  endlled  to  paUiih  eny 
natter,  merely  becaose  it«passee  in  a  coart  of  Justice^ 
without  enqniring  into  its  troth  or  fileehood.  The  right 
dalmed,  appears  to  ham  taken  its  rbe,  firom  Ae  ptiTi^ 
lege  that  b  aUowed  in  oourts  of  jnslioe*    In  the  ooorse 
of  legal  proeeedhigs,  the  affidavit  of  a  party,  even  thoagh 
it  eontahi  matter  reflecting  upon  the  character  of  an- 
t)ther  person,  is  privil^ed,  if  material  to  the  question 
t)eft>re  the  Coort.    The  same  privily  is  allowed  to  a 
person  presenting  a  petition  to  the  House  of  Com* 
monst  so  also  to  members  of  both  Houses  of  the 
Legislature,  speeldng  in  parliament,  or  to  a  witness 
upon  examination,  although  his  evidence  may  be  calcu- 
lated to  injure  the  diaracter  of  a  third  person.    In  all 
these  cases,  however,  the  privil^e  is  allowed  from  the 
necessity  of  allowing  a  free  discussion  and  examination 
of  matters  either  in  parliament  or  in  courts  of  Justice. 
The  privil^e,  however,  goes  no  further ;  for  it  is  not 
competent  to  a  man  to  print  and  publish  elsewhere  matter 
lihns  privileged  in  the  place  where  it  is  delivo^.  Thus, 
also,  counsel  are  privileged,  from  the  necessity  of  permit- 
ting a  free  discussion  for  the  interest  of  their  clients;  if 
they  were,  however,  to  repeat  out  of  court  defamatory 
language  which  they  spoke  while  in  the  discharge  of  their 
professional  duty  they  would  be  liable  to  an  action.    It 
has  been  expressly  decided  that  a  member  of  parliament 
is  not  justified  in  printing  and  publishing  a  speech  which 
he  had  delivered  in  parliament,  even  though  the  object 
of  the  publication  was  to  correct  a  mis-statement  which 

had 
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jbas  obo  beea  beld^  that  if  a  mm  4iitiibute  painted 
cx^es  of  a  petition  b<yw9d  those  pdntad  for  Ae  Hovae 
of  CoBuaonsy  he  is  liaUe  to  an  'afitian»  if  tbt  piHdtioii 
c<»taifiQdJibdloiis  natter;  Zxilk?  ▼.iSfl^.<d^  Li  lUe 
easc^  Ikere  deariy  was  no  neeeaaity  for  pnblid>ing  Ah 
etatemant ;  and*  Aenefim^  it  is  not  priyilfgML  The 
Jkfit  otDempt  to  publish  a  UbeUons  stotanMOt  ^  what 
fiaasad  ia  a  oourt  of  juatice  ooimared  in  179C»  in  the 
case  oiCwrrie  ¥•  Wioifer*  But  in  (bhat  fis0e.nO  jfid^oflot 
was  ever  pfooouneed*  The  eaeeof  2ar  y*  flf^bonlgr 
jhews  that  the  Couct  will  not  grant  a  criminal  InfoffuatioD 
for  puUisUng  a.r^ort  of  a  committee  i9f  Ibe  House  of 
.Commons  refl^etii^  on  the  cbaixuster  of  an  individiialp 
Admittingi  however^  Ae  nacuBssitir  for  the  puUicado9  Af 
proceedings  of  courts  of  jostioey  there  could  lie  no  w- 
coMty  4d  giye  the  names  of  the  parliesy  or  to  gbre  a 
skaderous  title  to  the  puUioation.  ISwse  ^bsa  an 
also  bad»  heoause  liiey  doiiot  afiect  to^pm  ihe  pnedsp 
kqgiu^  used  oa  the  occasion  to  vfaidi  it  rdatea»  £>r 
they  only  atqte— *  *^the  fiOMsel  suggested-*- the  witr 
ness  p^nsHed  «-«-.aod,  4he  Judge  /di^recated**^  t-  li^  is 
jneiunbeod  on  *  person  iirho  justifies  the  nepdkion.af 
alaoder  .4q  give  the  preoiae  woads  im  vJhich  Ae  slander 
.was  ulta»d,  in  order  to  famish  the  pcnoa  ^landeoed 
with  the  means  of  bnngiag  an  action  against  Aepersmi 
whose  slander  be  repeated.  The  pleas  use  aLspdefectiwe, 
iiepause  they  do  not  justify  the  sviude  cf  the  puhiiratioii : 
for  there  is  no  justification  of  the  words «-» ^  fihaaief id 
xondoct  of  an  attorney^" 

(a)  \M.iS.  273.  vUde  Re*  v.  Lard  Jlnngdant  I  ttp.  N.  P.  C  22fi» 
(6)  1  Levinsh  240.  : 

3  A  2  Abbott 


7W  CAiSES  IN  TRINITY  TERM 

1820.  Abbott  C*  J.  now  delivered  the  judgment  of  the 
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Court  This  was  an  action  for  a  libel,  which  professed 
r  agamat  to  coutain  a  narrative  of  the  proceedings  of  the  court 
of  insolvent  debtors,  on  the  application  of  a  person  of 
the  name  of  Cattery  to  be  discharged  from  imprison- 
ment. It  begins,  <<  Shameful  conduct  of  an  Attorney," 
and  then  ^ proceeds  with  a  .detail  of  the  speeches  of 
counsel,  the  examination  of  the  insolvent,  and  the  ob- 
Bcrvaitions  of  the  Judge.  The  defendant  pleaded  that 
the  supposed  libel  contained  a  correct  account  of  what 
actually  passed  in  the  court  on  the  occasion  alluded  to. 
Issue  was  joined,  and  a  verdict  was  found  for  the  de- 
fendant. An  q>plication  was  made  to  the  Court,  by  the 
plaint!^  that  he  might  have  judgment,  notwithstand- 
ing the  verdict,  on  the  ground  ^at  the  pleas  were  bad 
in  pcnnt  of  law.  The  matter  was  argued  before  us  at 
Serjeant^  Inn,  and  we  are  all  of  opinion,  that  the  pleas 
are  insufficient  The  question,  whether  a  person  may 
publish  a  correct  narrative  of  proceedings  in  a  court  of 
justice,  which  contains  matter  de&matory  of  a  third 
person,  not  a  party  to  the  suit,  it  is  not  neoessaiy  to 
decide^  because,  in  this  cas^  the  narrator  has  not  con- 
fined himself  to  what  actually  passed  in  court,  but  has 
prebced  the  statement  with  the  words  **  Shamefiil  con- 
duct of  an  Attorney."  He  has^  therefore,  tak^  upon 
himself  to  make  that  allegati<m  concemmg  the  plaintiC 
We  think,  therefore^  that  the. pleas  are  bad,  and  that 
there  must  be  judgment  for  the  plaintiff,  notwithstand- 
ing the  verdict. 

Judgttem  fot  the  plaintiff. 
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Gaumbbell  against  Rop£r« 

HTHE  Vice-chancellor  sent  the  foUowing  case  for  the  A  leue  by  the 

opinion  of  the  Court;  ^^f^h*. 

By  indenture  of  lease  dated  27th  October,  1799,  made  ^^.^^ 

between  the  warden  and  poor  of  the  hospital  of  the  Hbhf  "^^'°^** 

JVinity  in  Croydon,  in  the  county  of  Surrey,  of  the  found*  fonn«  lene,  to 

a  loucCf  who 

ation  of  the  most  reverend  Father  in  Ood  John  Whit^  then  had  onlif* 

part  interest  in 

gift,  some  tune  Lord  Archbishop  of  Canterbury,  of  the  the  fim  leaie^ 
one  part,  and  Samuel  Shore  and  Joseph  Price,  surviving  the  entire  in- 


executors  o(  Richard  SherbrooJce,  deceased,  of  the  other  aigoed  withh^ 
part,  in  consideration  of  the  surrender  to  be  cancelled  ^^^^JS^J^' 


of  a  former  lease  of  the  premises  after«mentioned,  there*  ^^'^^gj^S^ 
tofere  granted  toStor^  and  Price  by  the  warden  and  '»»rf«n«nd 
poor,  for  a  term  of  years  not  then  fiilly  expired,  (being  Ftal* 
a  term  which,  if  not  surrendered,  would  have  expired  on 
29tb  September,  1803);  as  also,  in  consideration  of  a 
competent  fine  to  them  paid  by  Shore  and  Price,  the 
warden  and  poor  demised,  granted,  and  to  &rm  let,  to 
Shore  and  Price,  certain  land  and  premises  in  the  inden* 
tnre  described,  to  hold  to  them,  their  executors  and  ad- 
inini8traUM*s,  from  Michaelmas  ihen  last  for  twen^^-one 
years,  at  the  yearly  rent  of  161.  At  the  time  when  the 
lease  of  27th  October,  1796,  was  granted,  the  term  in  the 
prior  and  then  subsisting  lease  was  vested  in  SiorCf 
PHce,  and  Wittiam  Hood,  as  assignees  of  the  term  granted 
by  such  lease;  and  such  assignment  was  made  to  them 
upon  the  trusts  of  the  will  of  R.  Sherbrooke,  in  conse^ 
quence  of  the  death  of  another  executor,  -  and  Jifooe?  did 
not  join  in  the  surrender  of  the  pre-existing  lease.  By 
indenture  15th  May,  1798,  between  Shore,  Price,  and 
3  A  3  Hood, 
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1 8801  Hood^  of  the  one  part,  and  Maty  Wilkes  of  the  other 
— — ^  part,  Shore^  Price,  and  Hood  assigned  to  Mary  Wilkes 
^''J^AuT'  (inter  alia)  pll  the  same  closes  or  parcels  of  land,  to  hold 
^'"*  to  her  for  the  residue  of  the  term,  subject  to  the  rents 
and  covenants  cont«uned  in  the  lease.  By  indeirtute 
dated  21st  Jime,  1800,  between  Mary  Wilkes  of  the  first 
part,  Thomas  Irvine  of  the  second  part,  send  John 
Wdineooright  of  the  third  part,  Mary  Wilkes,  for  tiie  asn- 
dderations  therein  mentioned,  (by  virtue  of  a  licence  from 
the  warden  and  poof  of  the  hospital,  and  by  the  ap- 
pointment of /mne,)  assigned  tHe  said  lands  and  pre- 
sses to  WainetmighU  for  the  residue  of  the  said  term, 
and  of  all  the  terms  to  be  obtained  thereof  upon  trusts 
«s  to  four  undivided  six  parts  thereof,  in  trust  for 
Irdtnes  as  to  one  other  undividi^d  sixth  part  thereof,  in 
trust  for  one  Miriam  Qarrard^  widow,  her  executors,  Sec  * 
and  as  to  the  remaining  one  undivided  sixth  part  thereofi 
in  trust  for  the  executors  or  administrators  of  Joseph 
Kaye.  On  31st  January,  1 801 ,  Kay^%  interest  was  dttly 
assigned  to  Itvinet  and  in  February,  1805,  Mrs.  Gtff- 
mrcTs  interest  was  also  assigned  to  him,  and  Watnearight 
then  conveyed  the  legal  estate  to  him.  By  indenture  SSd 
f^nvary,  1804,  made  between  the  warden  and  poor,  by 
their  corporate  description,  of  the  one  part,  and/rt^ 
of  the  other  part,  in  consideration  of  the  surrender  of  a 
former  lease  of  the  said  lands  and  hereditaments  thereto* 
fore  granted  by  the  warden  and  poor  to  Shore  and  Priee^ 
as  surviving  executors  of  Bichard  Sherbrooke,  and  by 
ihem  assigned  to  Jbvine  for  a  term  of  years  not  then  ex- 
pired, to  be  cancelled ;  as  also^  in  consideration  of  a 
competent  fine  paid  by  Irvine,  the  warden  and  poor 
leased  to  LvinCf  his  executors,  ftc  all  the  said  landa 
and  premises^  which  are  described  to  b^  and  actually 

were, 
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vf&ttf  at  that  time  in  the  occupation  and  posseBsion  of  1620. 
Irvine^  or  his  undertenant^  to  hold  to  Lvinc  from  Mi-- 
chadmas  then  last  for  twen^-one  yeara^  at  the  yearly 
rent  of  15A  The  hospital  of  the  Hofy  Trinity  in  Cny* 
dm  is  a  corporation!  and  was  founded  by  Archbishop 
fVT^itg^  by  the  name  and  description  spedfied  in  the 
first*mentioned  indenture  of  lease,  in  virtue  of  letters 
patent  from  Queen  Elizdbdh^  dated  2d  NavembeTf  in  the 
38lh  year  of  her  reign,  empowering  him  so  to  do;  or 
under  and  in  virtue  of  the  stat,  39  Elix.  c.S.f  which 
passed  before  the  actual  creation  or  foundation  of  the 
hospital*  The  two  leases  are  under  the  hospital's  com- 
mon seal,  and  152.  per  annum  is  the  accustomed  rent 
reserved  for  the  said  premises  ever  since  the  same  bo- 
longed  to  the  corporation,  and  has  been  r^larly  paid 
by  the  successive  lessees  thereof  to  the  present  time.  The 
question  for  the  opinion  of  the  Court  was,  whether  the 
lease  to  I%mas  Imn$^  bearing  date  the  23d  February^ 
180^,  would  bind  the  succeeding  warden  and  poor  of 
the  hospital  ?  The  case  was  argued  at  the  sittings  at 
Setjeant^  Inn,  before  last  Michaelmas  term,  by 

PresUm  for  the  plaintiff.  This  is  a  lease  from  an 
hospital  while  a  former  lease  was  in  bdng^  and  it  is 
therefore  void  within  13  EUx.  c,  10.  and  18  Eliz.  c.  11., 
unless  the  old  lease  be  to  be  expired,  surrendered^  or 
endedt  within  three  years  next  after  the  making  of  the 
new  lease.  The  18  Elisu  c.  11.,  after  reciting  13  Eliz. 
c.  10*,  which  expressly  mentions  leases  to  be  made  by 
the  master  or  guardian  of  any  hospital,  enacts, 
<<  Sithence  the  making  of  which  said  statute  divers  of 
<<  the  ecclesiastical  and  spiritual  persons  and  others, 
^  having  spiritual  and  ecclesiastical  livings^  have  from 
^  time  to  time  made  leases  for  the  texm  of  twenty-one 
SA4  <7e«ra 
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1  $20.       ^^  years  or  three  lives,  long  before  tlie  expirailimi  of  tlie 
^*  former  term  of  years,  contrary  to  the  true  menhig 
*^  and  intent  of  the  said  statute ;  be  it  therefore  ciMcted^ 
^<  that  all  leases  hereafter  to  be  made  by  any  of  the  said 
<<  spiritual,  ecdesiastical,  or  collegiate  persons,  or  otbefs, 
<*  of  any  of  their  said  ecclesiastical,  spiritual,  or  collegiate 
*<  lands,  tenements,  or  hereditaments,  whereof  any  former 
^<  lease  for  years  is  in  being,  and  not  to  be  expired,  sur- 
*<  rendered,  or  ended,  within  three  years  next  after  the 
**  making  of  any  such  new  leasee  shall  be  void.*'    The 
lease  of  1796  was  to  expire  in  ISlTy  and  the  odier  lease 
was  to  commence  before  that  period ;  it  was  therefin^ 
void,  within  the  meaning  of  this  statute^  unless  the  for- 
mer lease  was  surrendered  within  three  years*    Tliere 
never  was  any  surrender  in  &ct,  and  the  question  is, 
whether  there  was  any  surrender  by  operation  of  kw« 
The  interest,  in  both  cases,  ultimately  vested  in  hvme. 
The  assignment  of  the  first  lease  to  Irvine  wiAin  three 
years  cannot,  however,  amount  to  a  surrender ;  for  a 
surrender  is  a  yielding  up  of  an  estate  by  the  lessee  Co 
tlie  lessor :  any  other  determination  must  have  been  by 
merger.    The  Union,  however,  of  the  two  terms  in  the 
same  person,  could  not  operate  as  a  surrender  of  the 
interest  which  existed  in  the  former  lease ;  becatise  there 
was  not,  in  this  instance,  any  yielding  up  fay  tiie  lessee 
to  the  reversioner.      To  bring  the  case  within  these 
acts,  there  should  have  been  a  surrender  to  the  hospitaL 
A  concurrence  between  difierent  tenants  to  destroy  a 
prior  l^ase,  was  never  contemplated  by  the  l^idature. 
The  assignment  by  Wainewrigkt  to  hrnne  of  the  whole 
legal  interest,   in  the   first  lease,    could  not  operate 
as   a    merger;    because   the  lease  of  1804,   being  a 
concurrent  lease,  conveyed  only  an  interesse  termim*, 

to 
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tocoinmeiicewheQthefiiniierlefMec^iddbeeQded|»ai^  1820. 
not  aaftotiial  estate,  or  an  immediateand  present  term  of  ^ 
the  r0¥erBimL  The  ligislature  contemplated  a  sarroider  ,  Hf«^ 
in  faet,  and  not  a  surrender  in  law  by  the  operation  of 
merger.  It  requires  an  act  proceeding  from  the  first 
kssee  to  the  owner  of  the  reversion,  and  will  not  be  satis^ 
fied  with  an  act  arising  &om  the  union  of  two  estates  bj  the 
acts  of  the  second  lessee.  A  concurrent  lease  can  only  be 
surrendered  by  operation  of  law,  and  not  by  a  surrender 
in  UxX*  Co*  Utt.  338.  (u  BacorCs  Abridgment,  tit.  Leeuet, 
SisleS.  p.  63.,  and  Wilson  and  SeweU  (a)  are  authorities  to 
shew  that  there  cannot  be  any  merger ;  because  there  is 
not  any  reversion^  but  merely  an  interesse  termipi.  A 
concurrent  lease  is  not  a  lease  in  esse;  it  operates  only 
by  estoppel,  and  passes  no  interest  whatever  during  the 
term  granted  by  the  former  lease :  it  does  not  operate  as 
the  grant  of  a  reversion,  but  as  a  reversionary  lease^  in 
the  nature  of  an  interesse  terminL  If  there  be  no  exist- 
ii^  estate  there  cannot  be  any  merger;  for  both  estates 
most  be  Hfested,  in  order  that  a  merger  may  takeplace. 
There  may  be  arelease  of  an  interesse  termini  by  express 
wovds^  or  a  surrender  of  it  by  operation,  of  law;  but  the 
second  lease  pot  having  conveyed  an  immediate  vested 
interest,  no  second  estete  existed;  and  if  so,  there,  was 
not  any  estate  to  merge.  Besides,  Lord  Coke  lays  it 
down  that  oQe  term  for  years  cannot  merge  in  an« 
other. 

•  Mcenyaif  contra.  This  is  not  a  lease  within  the  re- 
straining statutes.  The  13  Eliz.  c.  10.  extends  to  leases 
by  the  master  or  guardian  of  any  hospital ;  and  the 
14  SKz.  c.  H.  declares,   that  the  words  f<  master  or 

(«)  1  mack,  6I7r 

guardian 
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idS9.      gandkn  dishy  hoipilal^*'  mentioDed  in  tha  fimnar  aot^ 
■  meftOt  aUhospitids,  maboadieiiy  bead-housMf  and  otktc 

^^!^  bonMf  ordiuiiad  fpr  the  rdief  or  suateitfatioii  of  thd 
^^'  poor^  The  18  JSlix.  c  11«  rektes  only  to  lema  of 
eooksiaiticaly  spiritiifilf  or  ooll^pbte  landff  md  not  to 
hospital  kadk  The  39  JS2i&  e.  B.  authorises  the  esta* 
Uidiaieiit  of  corporate  hospital^  and  expressly  eoaotSi 
that  all  leases  to  be  made  by  any  sacb  corporation  so 
fimnded^  exceeding  the  term  of  twenty-one  years^  shall 
ba  ndd»  VaWf  if  a  lease  granted  by  aoch  an  hoqiltal 
was  within  the  restraining  statute^  this  protision  would 
be  wholly  xuideap^  Besides,  this  lease  is  not  by  the 
master  or  warden^  but  by  the  corporation,  under  the 
corporate  eeaL  This  is  therefore  a  Talid  leas^  within  < 
d9  Elig.  e.  5«,  and  is  not  affected  by  the  statutes  of 
IS  Elk*  c  10«  and  18  EUx.  e.  11.  Besides,  the  accept^* 
ance  of  the  new  lease  in  1804  operated  to  detennine  the 
lease  in  possession;  for  when  the  two  terms  became  united 
in  the  same  person,  the  former  became  merged  in  tht 
latter.  At  any  rate,  there  is  not  any  authority  forsay* 
ing  that  an  actual  lease  in  possession  is  not  an  object  of 
surrender,  and  that  the  union  of  the  two  terms  in  <me 
person  does  not  operate  as  a  surrender  by  operation  of 
law.' 

Preston^  in  reply.  The  S9Eliz*  c.  5.  merely  enabled  indi- 
viduals to  convey  mortmain  for  the  erection  of  hospitala. 
It  only  took  o£f  the  restrictions  on  alienation  in  mort- 
main. Under  that  statuti^  the  lease  must  be  a  lease  in 
possession.  The  U  EUx,  c.  14.  contains  a  declaration 
extending  to  all  descriptions  of  hospitals,  and  therefore 
.  they  must  extend  to  all  hospitals,  whether  erected  before 
or  after  the  act.  It  is  an  established  rule  of  law,  that  an 
inter^we  termini  cannot  merge  ia  atenn  for  years. 

^*Tbis 
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^<  Tbis  obi  hfls  been  argaed  btfove  lu  by  otaasd^ 
and  we  are  of  bpinion  that  the  leaM  to  Thomas  JMni^ 
bearing  date  Febftiaty  ^4^9  1804,  will  bind  the  luo^ 
ceeding  warden  and  poor  of  the  said  ho^itaU' 

O*  Abbotiv 
J.  Batubt» 
G.  6#  HoLRotn» 
W.  D.  Bitot. 


The  King  against  Sir  Frakcis  Bubd£tt^  Bartt 

nPHIS  was  an  informatIon5  filed  by  his  majesty^s  at-  Query,  whether 

tomey-general,  agaiilst  the  defendant.      The  first  ingofaiibel, 
count  (barged  that  the  defendant,  being  an  ill-disposed  ^dte^haued 
person,  and  intending  to  excite  hatred  and  contempt  of  5be  Sng^S-^ 
his  majesty's  government,  and  particularly  among  the  ][^wiSibi* 
soldiers  of  the  king,  and  wishing  to  have  it  believed  that  ^"^e- 
certain  troops  of  the  king,  on  the  16th  of  Jugusif  1819,  the  offence  u 

t  **©*  complete 

wantonly  and  cruelly  cut  down  certain  of  hismajesty's  sub-  until  pubU- 
jects;  did,  on 22d  Atdgusiy  at  Loughborough^  in  the  county  whether  ttna 
oi  Leicester  J  compose,  write,  and  publish,  and  cause  and  county  but^^ 
procure  to  be  composed,  written,  and  published,  a  certain  ^Suation*^* 
libel,  which  purported  to  be  an  address  to  the  electors  of  ^^i^/"*^ 
Westminster^  set  out  in  the  information.     Plea  not  guilty,  was  indicted  for 

publuhmg  a  li. 

At  the  trial,  before  Best  3. ^  at  the  last  assizes  for  the  beiinthecoun- 
county  o(  Leicester^  it  was  proved  by  Mr.  Brooks,  that  he>  writing' waa 
either  on  the  23d  or  24th  of  August,  received,  in  Lon-  county,  and  the 
doth  a  letter  containing  the  libel,  fix>m  Mr.  Bickersteth,  wen  there  bodi 
a  professional  gentleman.    The  libel  was  in  the  form  of  ^  d!!lf^^ 

the  day  follow- 
ing; and  the  letter  wia  received  by  ^.  tnm  JB.  in  «he  oovnty  of  Jlft>  «pen»  accompanied 
with  written  directions  to  B.  to  forward  it  to  J.  for  publication.  Q^sryt  whether  litis  waa 
rridm^  togotothe  juiyoffntctoelpubliaitioiiiaZi 
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ittM.  VI  addicBi,  in  the  hand^writing  of  tise  defmdant,  and 
"  dated  from  hu  residence^  Kiriy  Parkf  which  was  inLei^ 
eesterMre.  Hereceivedf  at thosame time^  a& envdtope, 
which  he  had  lost;  this  was  also  in  the  hand*writing  of 
the  defigndant,  and  had  no  date  dther  of  time  or  place. 
Tlie  witness,  did  not  know  whether  it  bore  a  post- 
mfffk.  The  envelope  contained  directions  addressed  to 
Mr.  Bickerstethj  to  pass  it  to  him^  Brooks^  for  publication  ; 
he  accordingly  published  it  in  the  Londm  newspapers. 
It  was  forther  proredi  by  a  toll-gate  keeper,  near  Kirhy 
Parky  that  he  had  seen  the  defendant  riding  on  horse- 
back, on  the  22d  and  23d  of  August:  the  gate  was  about 
100  yards  from  the  defendant's  house.  It  was  objected 
diat  there  was  no  proof  of  any  publication  in  Leicester^ 
shire.  The  learned  Judge  was  of  opinion  there  was 
evidence  for  the  jury,  and  he  directed  the  jury,  that,  in- 
asmuch 88  Brooks  bad  received  the  letter  open  in  Mtd- 
dlesexj  and  there  was  no  evidence  that  it  was  ever  closed ; 
it  was  open  to  them  to  consider  whether  the  defend- 
ant had  so  delivered  the  letter  open  to  Bickerstethj  in 
die  county  of  Leicester.  If  they  thought  he  had,  then 
dittt  was  a  publication  in  the  county  of  Leicester.  The 
jury  found  the  defendant  guilty. 

Denmanj  in  Easter  term,  moved  for  a  new  trial,  on 
the  ground  that  there  was  no  proof  of  an  actual  publi- 
cation in  Leicestershire^  There  was  prima  fade  evi- 
dence that  the  letter  was  written  in  Zjcicestershire,  but 
not  the  slightest  proof  that  the  contents  were  communi- 
cated to  any  person  in  Leicestershire.  The  written  di- 
rections to  Bickerstethj  to  forward  it  to  Brooks,  as  well 
as  the  description  of  persons  to  whom  it  was  addressed, 
viz.  the  electors  of  Westminster,  shews,  to  demonstration, 
jthat  it  was  the  defendant's  intention,  that  the  first  pub- 
lication 
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Tui^m 


Hcatioii  should  be  in  the  oounfy  of  Middlesex.    Hioe       1AM. 
was  no  evid^ce  that  Mr.  Bickerstdh  was  in  Leicester- 
shire  on  the  23d  of  August.    The  probabilityi  at  aH 
events  is,  that  the  letter  was  not  deUvered  open  to  bimy 
for,  in  that  cas^  the  written  direcdoms  would  be  wholly 
unnecessary,  and.  if  not,  it  is  contrary  to  every  proba- 
bility that  the  letter  should  have  been  delivered  open  lo 
any  other  person  in  the  countjr  of />f^£^s^.  Tlie  seven 
bishops'  case  is  in  point,  (a)   As  to  the  causing  and  pro- 
curing the  publication,  that  must  mean  a  causfaig  and  pro- 
curing a  publication  of  the  libel  in  Leicestershire.  iJUbott 
C.J.  There  was  evidence  of  the  writing  in  Xdces/^sftfV^ 
and  JRftTV.  Beare  (b)  is  an  authority  to  shew,  that  the 
writing  of  a  libel  is  a  distinct  dDfence.]  That  is  a  casetf 
very  doubt&l  authority.    For  the  essence  of  the  o£fence 
is  the  injury  sustained,  dither  by  an  individual  or  the 
public,  by  communication  of  the  slander  to  the  mnds  of 
others,  or,  in  other  words,  by  publication.    Until  that 
takes  place  the  reputation  of  the  individual  or  govern* 
ment  cannot  be  affected ;  and  in  this  cas^  no  hatned  or 
contempt  of  his  majesty's  government  could  be  exdted. 
The  publication,  in  this  case^  was  in  Middlesex.   Thefe 
the  offence  was  committed,  and  ought  to  have  becai  tried* 
IJiboU  C.  J.    At  present  we  see  no  reason  for  granting 
this  rule.    We  will,  however,,  consider  the  case.}     ^ 

The  Court  not  having  delivered  any  opinion  on  the 
case  in  Easter  term,  the  attomey*>general,  on  Thursdayf 
the  8th  day  of  June,  prayed  the  judgment  of  the  Court. 
It  was  suggested  by  Brougham^  in  Dentnan^n  absence,  that 
he  had  other  matter  to  urge  before  the  Court  pro- 
nounced their  opinion  on  the  motion  for  a  new  trial* 
Upon  which  the  Court  fixed  Saturday  next  to  hear 

Denmani 
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4«90.  '  Dtman,  and  it  bd9g  wggppto^  tbftt  Denmm  m^  be 
.preF«9ited  from  Attondiog  itot  dnjr^  Uw  Court  Mud^ 
tM  in  that  ca^  they  would  bear  some  pther  ixniMel 
on  tha  sava  ride.    And  nowf  ia  IkmUM^i^  alvaooe^ 

FJiiUij^  ToaAa  tbrae  points.  Firat»  the  mere  ^tiog 
,of  a  paparj  not  followed  by  pubtiealiot)  ia  not  an  of- 
jm^}afihf  ]far €jf: Engkm^  however alandisiiMH or aa- 
iilififm ibat  wrkiag  may  <?e.  If thia pfopoulioiiia  fma^ 
4hen  the  v^dict  csaonotbe  austaaoad  on  tho  aieffegBoaiidy 
that  thQ  dafeodant  «nr^i^  in  LeiceiterMre.  Seoondljr, 
tbo  defendant  eoold  nuot  be  l€|^y  tried  ia  die  comity 
4?f  Lrieest^f  nnkM  thiare  was  a  pubitcation  in  that 
coun^.  Thirdly,  thei^  wa«  not  any  proof  of  the  &ot 
of  pobljeation  in  I^Ue9^$hire^  Upon  the  fiiat  point, 
the  oaseof  The  King  v.  Beareia)  k  the  atrongestaa* 
thorky  in  au^KMrt  of  the  doctrine^  that  the  meae 
writing  i^ithout  publication,  constitutes  die  offeace  of 
.libelling.  Bot  the  reafiODiag  of  the  Judges  in  diat 
caac^  will  be  &und  very  nnsatisGACtory;  none  of  the 
authorities  there  cited  support  the  doetcis^  that 
the  mero  wrking  of  a  libei,  without  publication, 
constitutes  an  indictable  oSaskee.  The  first  «i- 
thority  cited  is  S  Listii.  174.  In  that  case.  Mm  de 
Northampton^  an  attorney  of  the  King^s  Bench,  wrote  a 
letter  to  John  Ferrers^  aae  of  che  king's  oooofiel,  reflect- 
ii^  on  the  conduct  of  the  Judges  of  the  court.  The 
writing^  however,  of  a  letter  to  another,  respecting  the 
misoonduct  of  a  third  person,  is  a  publication:  finr  die 
Gontenfa  of  the  letter  are  communicatad  and  made 
known.    That  case  is,  thevefiire,  an  authority  to  shew, 

(a)  I  Ld.na^,iX4.    CartA.407.  5Wt.417.  Sep,  Temp.  ffoU,  4^* 
18  Mod.  219. 

that 


nm 
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tiiflt  die  wfiiiiig  btooOM  M  txiBsttoe^  ivImii  it  ii  dm  MM. 
pdUkhtda&dcoiMminMtsdtoatUnlpeiMtty  bntmt 
that  die  mere  mriliDg  is  ef  itwlf  a&  ofinoe^  Tke  tmt 
enthQritydtedbyLoid£Uf»iffiromtliedva^^  Bf 
dmt  bw,  however,  as  onderstood  by  the  belt  oonunBot* 
aton,  the  offence  oF  libeUing  is  nttt  oemidete  waAottt 
pnUicataoiu  TIm  paMage  xeferred  to  by  Load  HoUf  k 
in  these  words,  ^  Injuffaautem  committttiuv  non  solam 
com  quk  pogno  pdsatos  eiit,  8ce^  sed  ct  si  <|di8  oil  »!•• 
Jkmiam  aUagm  libeUnm  ant  catmen  eeripMvit  oompom^ 
erii  ediderit  dolove  malo  fteerit  quo^pdd  eoram  AeMU^ 
The  words  ad  if^mum  clkujm^  vnM  ^ppiy  ta  mA 
of  the  words  $crip9erU^  cmposuerii  /  and  die  writiag 
cannot  tend  ad  i^imkan^  nnless  k  is  sheim  or  made 
known  to  another.  It  is  die  tendency  to  eacdte  puWc 
contempt  cr  ridienle^  that  makes  the  writing  libeUons. 
Jn  the  pandeotB  of  Jostinjaoi  ttt»  Id.  I>e  injotik 
et  libellis  fcmosis»  wet  4w  there  is  this  passaget  ^  De 
senatns  oonsnlto  advertus  famosos  libdkiK  I>e  joiieiD 
ita  Uipianusy  Si  quis  libmm  ad  ioAuniam  a]icit|i» 
perttnentem  scripsmt,  oomposoerit^  dolove  malo  feoerit,  * 
etiamti  idterius  mmhie  tdideriij  vA  sine  nomine,  et 
ai  condcmnatus  sit,  qoi  id  fedt,  intestabilis  ex  kge 
•ease  jobetiir/'  Then  fixDowa  tfau  paamge:  ^  EAdem 
paend  ex  senatus  consnlto  tenetor,  etiam  qui  epigram- 
mata  (id  est  inscriptiones)  alind  vt  quid  sine  aeripCwA 
jn  notam  aUquornm  jJincMftam^  item  qui  emendom  tefr- 
dendnmve  enraverit''  The  word  produaerii  is  strongly 
expressive  of  puUkation  or  public  exhitution.  From 
these  passageSf  it  appears,  that  a  publication  is  daaily 
implied  and  ccmsidered  necessary,  to  oomidete  the  of- 
fence. The  words  are  exceedingly  strong,  <<etiamsi 
alterius  nomine  ediderit;"  they  assume  the  point,  as 
dear,  that  there  must  be  a  publication^  and  then  atate, 

not 
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1820.       not  that  theimter  of  a  libel  shall  be  iranished  for  ibexe 
""""*       wridag;  bat  that  if  a  person  write  ad  it^miam  aUcu* 
•g/untt      jus^  &c^'  al&oiigh   he  jnMisk   in    anoOa^s  namef  or 
anbnjnnously,  he  shall  suffer  such  a  ponishment    The 
very  manner  and  termsi  m  whidi  this  is  stalied  in  the 
Roman  kw^  respecting  the  punishment  of  libeUiugy 
shesrsy  inoontrovertibly,  that  the  publieatton  is  essoiliaL 
The  law  is  speaking  only  of  the  case  where  a  pub* 
licalion  has  taken  place ;  and  the  passage  in  ike  Insti- 
tutes has  been  so  undarstood  and  explained    by  die 
best  commentators.    Heineodius»  in  his  Elementa  jniia 
civili%  De  injariis»  tit  4*9  commoiting  on  this  pas-* 
sage  in  the  Institutes,  says,   *<  Cum  ergo  contnmelia 
haec  yd  dictis  vel  ikcds  alteri  fiat  sequitur  ut  injuria  sit 
vel  verbalis   vel  realis.     Ad   priorem    etiam  injuria 
scripta  et  fiunosus  libeUus;  id  est  integrum  scriptum 
ad  aUerius  infamiam  edUum^  sive  anonynum  sive  pseu- 
donomon  sive   auctoris  nomifie   insignitum,''      Thus» 
Hmnecdus,  defines  a  libel  to  be  Scripium  ad  aUerius 
infimkm  edUumf  he   therefore   considers,   that  pub- 
lication, in  the  civil  law,  was  an  essential  ingredient  in 
the  offisnce  of  libeL    These  au&orities  shew,  that  by 
the  law  of  Justinian,  which  is  supposed  by  Lord  H6U  to 
have  been  transferred  into  the  English  law,  the  mere 
writing  without  publication  is  not  an  offence.  The  other 
authorities  referred  to  by  the  Judges  in  Bex  v.  Beare^  are 
from  the  Court  of  Star  Chamber.   They  are  Bmram  v. 
Leiaodlyn  (a),  Hick^s  case  (6),  and  Edwards  v.  fVoot&n.  {e) 
Another  case^   referred  to  as  in  Dyer,  372.,  is  not 
to  be  found.   In  all  these  cases  there  was  a  publication ; 
the  contents  of  the  writing  having  been  communicated  and 
shewn.    In  Barram  v.  LeaoeUjfn^  the  plaintiff  preferred 
(«}  E9b,  eiU         (h)  mi*  215.         (e)  IS  Ooke'i  Sip.  35. 

abiU 
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a  bill  in  the  Star  Chamber  against  the  defendant  <<  for  1820. 
writing  iinto  him  a  despightfiil  and  reproachM  letter, 
which,  for  ought  appeared  to  the  Court,  was  sealed  and  figainM 
delivered  to  his  own  hands,  and  never  otherwise  pub- 
lished. And  it  was  resolved,  that  though  the  plaintiff 
in  this  case  could  not  have  an  action  on  the  case,  be- 
cause it  was  not  published,  and,  therefore,  could  not  be 
to  his  defiunation,  without  his  own  fault  of  divulging  it ; 
and  all  actions  of  diat  kind  do  suppose  in  auditu  quam 
plurimorum  propalavit,  &&  i  yet  the  Star  Chamber  for 
the  king  doth  take  knowled^  of  such  cases,  and  punish 
them,  whereof  the  reason  i^  that  such  quarrellous  let- 
ters tend  to  the  breach  of  the  peace,  and  to  the  stirring 
of  challenges  and  quarrels ;  and,  therefore,  the  means 
of  such  evils  as  well  as  the  end  are  to  be  prevented." 
This  case  then  determined,  that  a  person  might  be  pro- 
ceeded against,  criminally,  for  writing  a  letter  to  an- 
other, provoking  him  to  a  challenge.  Hicks*s  case  is  of 
the  same  description,  and  open  to  the  same  observation ; 
and  the  case  o(  Edwards  and  Wooton  only  establishes,  that 
if  a  person  write  an  abusive  letter  and  send  it  to  an- 
other, he  is  liable  to  be  indicted.  These  cases,  there- 
fore, most  manifestly  do  not  establish  the  doctrine  ad- 
vanced in  Beared  case,  that  the  bare  writing,  without 
publishing,  is  criminal  In  Lawff^  case^  which  is  men- 
tioned in2Zftrv.jB^artf(a),  it  is  true,  the  Court  decided,  not 
only  that  the  publisher  would  be  guilty,  but  that  others 
of  the  defffldants  connected  with  him,  in  the  joint  pur- 
pose, viz»  the  contriver  of  the  libel,  and  the  procurer  of 
the  contriving,  would  also  be  guilty  of  the  offence. 
But,  it  is  to  be  observed,  the  Court  was  then  speak- 
ing with  reference  to  the  case  of  a  libel  published, 
and  in  a   case  where  the  proof  of  publication  was 

(a)  9  Co.  JUjh  5d. 

Vol.  III.  SB 
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1820.       essendsL    The  resolntion  of  die  CGmrt  in  that  CBae^ 
only  rdates  to  the  liability  of  the  contriver  of  a  libel 

oiointi       that  has  been  actually  published,  and  does  not  touch  the 
present  question,  whether  the  writer  or  contriver  of  an 
nnpublished  libd  is  liable.    These  are  the  several  autho- 
rities relied  upon  by  the  Court  in  Bex  v.  Beare.    Here 
is  not  one  case  among  them  which  shews,  that  the  mere 
writing  of  a  paper,  however  slanderous  or  seditious  it  may 
be^  If  not  Mowed  by  a  publication,  is  a  crime  by  the 
law  oT  England.    The  doctrine  is  not  even  suggested 
in  any  of  them ;  and  the  civil  law,  from  which  Lord 
HdU  supposes  the  commdi  law  to  have  borrowed  its 
doctrine  on  the  law  of  libels,  did  not  punish  a  libd  until 
followed  by  publication.    Neither  is  the  reasoning  of  the 
Court  in  jSeor^s  case  satisfactory.    In  the  report  in  Gw- 
then^  it  is  stated,  that  the  Court  held,   ^  that  transcrib- 
ing and  collecting  this  libelloiis  matter  was  highly  cri- 
minal, without  publishing  it,  and  that  it  was  of  dangerous 
consequence  to  the  government;  for  though  the  writer 
or  collector  never  published  these  libels,  yet  his  having 
them  in  readiness  for  that  purpose,  if  any  occasion 
should  happen,  is  highly  criminal;    and,  though  he 
migfat  design  to  keep  them  private,  yet,  after  his  death, 
they  might  fall  into  such  hands  as  might  be  injurious 
to  the  government;  therefore,  men  ought  not  to  be  al- 
lowed to  have  such  evil  instruments  in  their  keepings 
Sec."    Now  there  can  be  no  danger  to  the  government, 
if  the  writer  keeps  the  libel  in  his  own  possession,  with- 
out communicating  its  contents.    In  the  case  of  a  libel 
against  an  individual  it  is  established  law,  that  a  party 
cannot  maintain  an  action,  unless  the  libel  has  been 
puUished ;  and  upon  no  sound  principle  can  a  different 
prindple  be  adopted,  when  the  interests  of  government 
«e  coQcemed.    As  ta  htfring  the  Cbel  in  readiness  for 
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piiblicatioti,  tbe  ol)sei*vatioiis  tipdh  ihai  by  the  doiirf  were 
without  foundation,  ibr  the  jurjr  had  &bsoiiitely  negatived 
tile  &cti  and  ad  to  the  observation,  that  although  die 
defendant  himself  might  design  to  keep  the  libels  pri« 
vate,  ybt,  kfiet  fiis  deatti,  they  ihiglit  ikll  into  siicn 
bands  as  might  be  injurious  to  goverhineht,  tliai  is  a 
riiere  possibility  of  d  future  injiiry,  which  may  or  liiay 
ildt  hfippeti.  Trtie  itbd  fcay,  perhaps,  be  lost  of  de- 
siroyfed:  by  the  wHtel-  hiiiiselfi  at  some  future  time;  fciii 
even  It  he  keep'Si  it  td  the  hour  (j£  his  death,  there  is  no 
just  caude  fcfr  apprehension ;  for  in  case  any  person 
should  publish  it  aftet^^Lrds,  he  ^ill  be  amenable  to  the 
law  a^  publisher.  The  pldblication  will  not  pass  un- 
punished i  wheii  the  injury  occurs,  ^it  will  be  stopped 
and  redrei^sed ;  and  &  persoh  is  hot  piinishable  for  writ- 
ing a  praper,  merely  because,  by  possibility,  ai  some  fii- 
tiire  tiine,  if  it  shbuJd  be  |)tibllshed,  it  may  turn  out 
tb  be  mischievbus.  The  object  of  punishment  is,  to 
prevent  kti  eidsting  evil.  A.  libel  is  punished  for  its 
direct  shd  iminediate  tendency,  and  for  that  alone.  Ac- 
cbfdiiJ^  to  the  feasonShg  of  Lord  HoU,  if  a  mlan  writes 
a  Hbel,  sAd  keepit  it  lock^  up,  and  a  servant  clandes- 
tinely tak^  a  copy,  the  writer  is  guilty  of  4  crime.  It 
may  as  well  be  said,  however,  that  a  man  may  be  pu- 
nished ioT  keeping  pofson  lotked  up  in  his  closet ;  be^ 
diuse  it  is  riot  impossible,  that  some  other  person  may 
take  it  and  be  poisoned.  Btit  Lord  HoU{a)  further  says, 
that  the  ^hfiting  of  a  libel  is  criminal,  and  to  prove  this, 
he  said  he  would  consider  in  what  a  libel  consisted* 
<*  It  is  not  the  infamous  matter  or  words  which  mak6 
the  libel ;  for  if  a  man  speak  such  t^ords,  unless  they 
are  written,  he  is  not  guflty  of  the  making  Of  a  libi^l,  fo^ 

(o)  1 JU  Boym,  4ie. 
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1820.  the  writing  is  essential  to  a  libel;  and,  therefore,  if  a 
■"~"  person  writes  such  matter,  he  becomes  a  libeller,  for  it 
jBffmui  is  not  a  libel  before  it  was  written.'*  It  is  true^  that  it 
is  not  a  libel  until  it  is  written,  but  it  does  not  thence 
follow,  that,  when  written,  it  becomes  punishable.  Lord 
Iloli  then  continues  <<  That  in  all  cases  where  a  man 
does  the  act,  which  act  causes  the  thing  to  be  what  it  is, 
that  man  ought  to  bcconstrued  the  doer  of  such  a  thing. 
This  rule  proves  itself,  as  well  in  all  the  great  o£Pences, 
as  in  all  the  least.  If  ^.  contrives  treasonable  matter, 
and  B»  writes  the  whole  contrivance^  B»  is  guilty  as  well 
as  A.  The  same  law  is,  in  the  lowest  offences,  where  all 
are  principals;  as,  if  ^.  holds  it.,  while  C.  beats  B.,  A. 
h  guilty  of  the  battery.  It  would  be  very  strange,  then, 
if,  in  this  case  only,  he  who  contributes  so  much  to  the 
doing  of  the  thing  (as  he  who  writes,  does  in  this  case 
of  the  libel)  should  be  construed  innocent."  In  this 
passage.  Lord  Holt  is  considering  the  situation  of  se- 
veral persons  concerned  in  a  joint  illegal  purpose.  He 
supposes  A»  to  compose  a  libel,  B,  to  write^  and  C.  to 
publish  it ;  undoubtedly  they  are  all  liable.  So  in  the 
other  cases,  where  A.  is  supposed  to  hold  B*  while  C. 
beats  him,  A.  is  as  guilty  as  C.  The  battery  is  com" 
plete^  and  the  person  who  assists  is  equally  liable  with 
the.person  who  does  the  act.  But  with  respect  to  libel- 
ling, the  offence  is  not  complete  till  the  publication 
takes  place.  Lord  Holt,  at  any  rate,  does  not  prove 
the  contrary.  Whether,  in  every  case  of  publication, 
the  writer  is  guilty  as  well  as  the  publisher,  must  de- 
pend upon  circumstances.  If  several  persons  are  con- 
cerned in  one  joint  illegal  act,  as  in  the  case  put  by 
Lord  Holtf  all  are  guilty;  but  if  the  publication  is 
without  the  knowledge  of  the  writer,  he  may  not  be 
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gailty.    It  is  to  be  observed  further,  on  JBearfy  cas^        1820. 

that  the  doctrine  there  advanced  does  not  appew  to      ^ 

have  been  generally  approved.   Lord  Cb«  B.  Comynsy  tit.        again^ 

yffWPiTTt 
£ti^^  B.  2.y  does  not  adopt  tbedoctrine/that  big-e  writing 

without  publication  is  a  crime.  And  he  was  evidently 
aware  of  the  case  of  Bex  v.  Beare,  for  be  controverts 
one  of  the  opinions  of  Lord  HoU^  as  to  the  copying  a 
libel,  and  then  gives  his  own  opinion  on  the  point,  and 
says  Semble  contra  Salkeld^  418,,  which  is  a  reference 
to  Beards  case.  His  silence  with  respect  to  this 
doctrine^  shews  that  he  did  not  assent  to  it.  And 
in  Entick  v.  Carrington  {a)  Lord  Camden  seems  not 
to  have  approved  of  that  case.  Upon  these  grounds^ 
the  case  of  Jtex  v.  Beare,  therefore,  can  neither  be  sup- 
ported upon  principle  or  authority.  The  case  of  Bex 
v.  Payne  (5),  decided  about  the  same  time^  will  probably 
be  relied  upon  by  the  other  side ;  the  defendants  were 
there  indicted  for  composing,  making,  writing,  and 
publishing  a  libel  upon  the  late  king  and  queen,  and 
their  government.  The  jury  acquitted  the  defendant  ag 
to  the  publishing  of  the  libel,  and  as  to  the  rest,  found 
a  special  verdict  to  this  effect,  viz. ;  that  the  defendant 
wrote  the  libel,  dictated  by  a  person  unknown  to  him 
and  the  jury,  and  the  stranger  dictated  as  the  defendant 
wrote.  The  Court  held,  that  the  facts  found  did  in 
law  amount  to  the  making  and  composing  a  libel.    The  ^ 

argument  turned  entirely  upon  this  point,  and  the  ques-* 
tion,  whether  the  bare  writing,  without  publication,  was 
an  offence,  did  not  arise.  In  point  of  fact,  there  was  a 
publication  in  that  case,  though  the  defendant  was  ac-* 
quitted  of  that  part  of  the  charge,  and  it  was  so  de« 

(n)  19  HoweVs  State  Triafs,  1072.     See  Starlne  on  Libels^ 
lb)  Cartfh  405.     5  3/o</.  IG3.    Cas,  temp.  Holt,  294. 

3  B  3  dared 


Hit  Knro 
B0W9IT. 


7?9  CASEg  IN  TRINITY  TERI4 

dared  by  t^  Court  (a}i  ax^d,  thereforei  the  propo^itig^ 
there  laid  down,  that^e  writing  of  a  libel|  though  n0yer 
published|  is  criminal,  was  not  warranted  by  the  ^cts 
of  the  casp.  The  true  construction  of  the  pi^ssage 
in  Paynes  case^  a$  in  Lamb^^  case,  is,  that  where 
two  persons  are  concerned  in  one  joint  design  of 
libelling,  and  one  writes  the  libel  which  the  other 
publishes,  si^ch  a  writing  or  making  of  a  libel  is 
an  offence,  though  the  writer  himself  did  nqt  publish 
i^  and  if  so,  that  decision  does  not  apply  to  the  pre- 
sent question.  Besides,  Payn^^  case  was  adjourned,  and 
it  does  not  appear  that  any  judgment  was  ever  pro- 
nounced. Perhaps  it  may  be  said,  that  the  case  of  JB^ 
V.  KneUiJ}^  is  an  authority  to  shew,  that  a  defendant 
charged  with  printing  and  publishing,  ipay  be  convicted 
of  the  prijDting  and  acquitted  of  the  publishing ;  and, 
therefore,  that  by  parity  of  reasoning,  a  party  may  be 
acquitted  pf  the  publishing  and  convicted  of  writing. 
The  cases,  however,  are  not  analagous.  In  that  cas^ 
diere  was,  in  point  of  fact,  a  publication  of  the  libel, 
though  the  defendant  was  not  concerned  in  the  publi- 
cation, but  merely  printed  it.  Now  it  does  not  follow, 
because  the  printer  of  a  libel,  which  is  afterwards  pub- 
Ibhed  by  some  other  person,  is  punishable  for  printing, 
that  a  person  who  only  writes  what  he  keq>s  to  himself, 
and  what  is  never  afterwards  published,  is  therefore 
punishable ;  for  the  printing  of  a  libel  is  an  act  done^ 
by  which  the  printer  not  only  prepares  the  work  /or  the 
inspection  of  others,  but  he  strikes  it  o£^  and  puts  it 
out  of  his  possession.  Although  he  takes  no  part  in 
the  actual  publication  of  the  work,  yet  he  puts  it  in  a 

(a)  Ses  5  Uoif.  W,  (b)  I  Mamaditim  Sep.  S05. 
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form  for  publication.  He  does  not  keep  the  work  to  18£0, 
bimself;  on  the  comraryi  his  business  is  to  have  it  seeOf  ■■ 
perusedi  and  examin^  by  otbers»  Printing,  there*  jtgabm^ 
forei  is  oonsidered,  by  De  Orty  C.  Xf  iu  BaUmn  y. 
WphinOone  {a\  as,  prinia  faciei  a  species  of  pubUGatioo, 
But  the  question!  in  this  case^  is  whether  a  person 
is  criminal,  who  merely  writes,  but  does  not  pub* 
}ish  or  disclose  the  writing  to  any  one.  The  distino 
tion  between  KneWs  case  and  this  is  obvious  {  what 
the  writer  does  is  secret^  what  the  printer  dott  Is 
open  and  public*  The  one  writes  for  his  own  perusal, 
the  printer  prints  fcnr  the  perusal  of  others.  Tha  one 
keeps  what  he  writes  to  himself,  the  other  |pves  out 
what  he  prints  to  be  revised.  Although,  therefor^  the 
writer  of  a  newspaper  may  be  punishable  for  the  mqre 
printings  it  by  no  means  follows,  that  the  writer  of  a 
libd  is  punishable  without  a  publication.  If  the  above- 
mentioned  cases  may  be  cited  on  the  other  sid^  we  have 
authorities  on  our  side  to  shew,  that  the  writii^  of  a  libel 
without  publication  is  not  an  offence.  Lord  C«  B.  Ca^ 
mpu^  tit.  Libek  letter  ^,  thus  defines  a  libeL  <<  A 
libel  (libeUus  &mosus)  is  a  contumely  or  reproach,  pubt 
lished  to  the  de&mation  of  the  govarnment  of  a  magis- 
trate  or  of  a  private  person ;"  and  he  adds,  <<  it  may  be 
in  writing."  A  written  libd,  then,  as  the  Lord  C.  B. 
Comtfns  understands  the  term,  is,  a  writing  published 
with  a  slanderous  tendency;  and  that  definition,  oorre* 
sponds,  almost  to  the  letter,  with  the  definition  given 
by  the  commentator  on  the  dvil  law,  who  describee  a 
libd  to  he,  Scriptum  editum  ad  infiimiam  alicujus.  Ac- 
cording to  the  opinion  of  C  B.  Qmgfm,  publication  i%^ 

(a)  J  Blatk.  1008. 
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^880.       therefora^  essential.  Hawkins^  in  his  Pleas  of  the  Crown^ 
fj^Xm^     ^  '*  ^  7S*,s.  l^  says,  <<  It  seemeth  that  a  libel,  in  a 

offdna  strict  sensesi  is  taken  for  a  malicious  defiunation,  ex** 
pressed  either  in  printing  or  writing,  and  tending  dther 
to  blacken  the  memory  of  one  who  is  dead,  or  the  repnt-' 
atioa  of  one  who  is  alive,  and  expose  him  to  public 
Jiatred,  contempt,  or  ridicule.  But  it  is  said,  that  in  a 
larger  sens^  the  notion  of  a  libel  may  be  applied  to 
any  defiimation  whatsoever,  expressed  either  by  signs^ 
or  pictures,  as  by  fixing  up  a  gallows  against  a  man's 
door,  or  by  painting  him  in  a  shameful  and  ignominious 
manner."  This  passage  most  clearly  demonstrates,  that 
in  the  opinion  of  HawkinSf  [a  writing  is  not  punishable, 
until  its  contents  are  made  known ;  lor,  until  that  hap- 
pen, it  is  impossible  that  the  object  of  the  slander  can 
be  exposed  to  public  hatred,  contempt  or  ridiculeu 
The  writing  has  no  tendency  to  de&me,  as  long  as  it  is 
kept  locked  up  in  a  writing-desk.  It  is  the  publication, 
and  that  alone,  by  which  the  impresrion  on  the  public 
mind  is  produced.  And  until  the  publication  takes 
place,  no  civil  injury  is  suffered,  and  no  public  o£knoe 
is  committed.  In  Entick  v.  Carringtan  (a).  Lord  CScm- 
deny  in  speaking  of  the  offence  of  libelling  lays  down 
the  law  in  these  words.  <<  It  is  the  publishing  of  die 
libel  which  is  the  crime,  and  not  having  it  locked  up  in 
a  private  drawer,  in  a  man's  study."  And  Mr.  Justice 
BlacksUmCf  in  his  Commentaries  (i),  has  this  passage. 
*<  Of  a  nature  very  similar  to  challenges  are  libels,  li« 
belli  famosi,  which,  taken  in  their  largest  and  most  ex- 
tensive sense,  signify  any  writings,  pictures,  or  the  like^ 
of  an  immoral  or. illegal  tendency;  but  in  the  sense 

{a)  19  HqvkV^9  SUiU  Trwhf  1038.        (6)  imkfh  Qm,  15a 
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under  wUch  we  are  now  to  consider  them,  are  maVcioQK  18S0. 
defiunatioDS  of  any  person,  and  especially  a  magistrate 
made  piiUii^  by  either  printings  writing,  signs,  or  pic^  agauui 
tares,  in  order  to  provoke  him  to  wrath,  or  expose  him 
to  public  hatred;  contempt,  and  ridicule.  The  direct 
tendency  of  these  libels,  is  the  breach  of  the  public 
peace,  by  stirring  up  the  objects  of  them  to  revenge^ 
and,  perhaps,  to  bloodshed.  The  communicaticm  of  a 
libel  to  any  one  person,  is  a  publication  in  the  eyei  of 
the  law ;  and,  therefore^  the  sending  an  abusiye  private 
letter  to  a  man,  is  as  much  a  libel  as  if  it  were  openly 
printed,  for  it  equally  tends  to  a  breach  of  the  peace. 
And  in  the  same  page,  he  says,  <^  In  a  criminal  proses 
cudon,  the  tendency  which  all  libels  have  to  create  ani« 
mosities,  anid  to  disturb  the  public  peace,  is  the  whole 
that  the  law  considers/'  The  same  admirable  writer^  in 
a  following  page  (p.  152.)  after  saying,  that  if  a  person 
publish  what  is  improper,  mischievous,  or  illegal,  he 
must  take  the  consequence  of  his  temerity,  adds  these 
words ;  **  Neither  is  any  restraint  hereby  laid  upon  free- 
dom of  thought  or  enquiry ;  liberty  of  private  senti- 
ment is  still  left;  the  disseminating  or  making  public 
of  bad  sentiments,  destructive  of  the  ends  of  society,  is 
the  crime  which  society  corrects. '  A  man  (says  a  fine 
writer)  may  be  allowed  to  keep  poisons  in  his  closet, 
but  not  publicly  to  vend  them  as  cordials.''.  Sir  W. 
BUtcksUme  therefore  holds,  that  a  bare  writing,  not  fol« 
lowed  by  a  publfcation,  is  not  criminal. 

The  defendant  could  not  be  legally  tried  in  the 
county  oi  Leicester^  unless  the  publication  were  in  that 
county.  The  general  rule  is  thus  laid  down,  in  2  Hale 
P.  C.  163.  <<  the  grand  j[ury  (and  the  same  rule  applies 
also  to  the  petit  jury)  are  sworn  ad  inquirendum  pro 
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)MQ«  carpore  wmitatu%  aadi  therefor^  di^  caimot  tegnlttly 
— "^y  enquire  gf  a  feet  done  out  of  that  couQty,  for  which 
H^mtt  tbi^  are  ^worn,  unless  specially  enabled  by  act  of  parlia^ 
^g^MTf*  xa^U  but  only  in  some  special  cases.  This  must  ba 
understood  to  niean»  that  if  the  mun  feot  charged 
against  the  prisoner^  appear  to  have  been  done  out  of 
the  eounty  for  which  the  jury  are  sworn,  the  jury  can- 
not regularly  enquire  into  it ;  for  the  jury  may  enquirei 
inddentally*  into  fects  done  out  of  the  county,  if  those 
facts  are  proved  merely  as  evidence  to  substantiate  the 
main  charge;  for  instance^  they  might  enquire  on 
the  principles  of  the  common  law,  into  overt  acts  of 
treason  committed  in  another  county,  or  into  the  &ct  of 
a  confession  made  by  the  prisoner  in  another  county. 
In  Hawkins^  Pleas  of  the  Crown  (fi.  2.  of  Indictment^ 
C,  25,  s.  S5t)  th«  rule  Is  thus  laid  down.  ^^  Of 
whatsoever  nature  an  offence  indicted  may  be,  whether 
local  or  transitory,  as  seditious  words,  or  battery,  &c  it 
seems  to  be  agreed,  that  if  upon  not  guilty  pleaded,  it 
shall  appear,  that  it  was  committed  in  a  county  different 
from  that  in  which  the  indictment  was  found,  the  de- 
fendant shall  be  acquitted.''  And  C.  B.  Qmym  says 
ia  his  Digest,  tit.  Action,  N.  9.,  <<  An  indictment  must 
be  in  the  county  where  the  offence  was  committed ;  and, 
therefor^  if  the  indictment  for  a  forcible  entry  into  land 
in  Middlesex  be  flJbnd  in  Gloucester^  it  will  be  void.  So 
if  an  indictment  for  words  or  other  transitory  thing  be 
in  a  county  where  the  words  were  not<*spoken,  or  the 
thing  not  done^  upon  not  guilty  the  defendant  ought  to 
be  acquitted"  This  rule,  therefor^  is  applied  univer- 
sally to  all  criminal  cases,  to  misdemeanors  no  less  than 
to  feUoues.  Indeed,  the  examples  put  both  by  Hcfwkms 
and  C.  &  Qmn/nsp  to  illustrate  the  rul%  are  cases  of 
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misdemeanors.  It  is  plear^  alspi  that  HaooMns  intended  )890« 
to  apply  the  rule  as  well  to  the  case  where  the  beginning 
of  the  offence  is  in  one  coqnty,  and  the  completion  of  it 
in  another^  as  to  the  case  where  the  entire  offence  is 
both  b^nn  and  completed  in  the  same  county ;  for  (l^e 
very  first  instance  put  by  him  in  illustration  of  the  ge- 
neral rule^  is  that  in  which  he  i|upposes  a  wound  to  be 
given  in  qne  county  and  death  to  ensue  in  another ;  in 
which  case,  as  he  says,  the  tri^  could  npt  l^ave  been  in 
either  county,  by  the  common  I^w.  Upon  these  authq- 
rities,  it  appears,  that  in  all  cases,  whether  of  felonies 
or  misdemeanors,  the  party  charged  can  only  be  tried  in 
the  county  where  the  offencp  is  com^iitted,  that  is,  where 
the  offence  is  complete;  and,  therefore,  in  t}ie  presentcase, 
onl^  where  the  publication  took  plate.  It  is,  ind^^  sug^- 
gested  in  Mn  Starkie's  valuable  work  on  Crin^nal  Plead- 
ing, p.  25.,  that  this  rule  has  not  been  so  strictly  observed 
in  misdemeanors  as  in  capital  cases ;  and  he  cites  several 
authorities  in  support  of  that  position.  In  aU  of  them, 
however,  it  will  be  found  that  a  complete  indictable 
offence  was  committed  in  the  county  in  which  the 
party  was  tried.  In  the  first  of  the  cases  cited  by 
him,  Danbt^s  case  (a),  Danby  and  four  other  per- 
sons were  concerned  together  in  making  erasures 
and  alterations  in  several  parts  of  the  record  of  a 
suit  against  one  Barret*  One  of  tiiem^' Mundres^  made 
an  erasure  in  the  original  writ  in  Lofidon^  the  rest 
tnade  erasures  in  ether  writs,  part  of  the  same  proceed- 
ings, in  Westminster.  They  were  all  tried  for  a  mis- 
prision of  felony;  Mundres  mLondon^  the  other  four  in 
Middlesex.  The  Judges  held,  that  the  whole  of  what 
had  been  done  by  the  parties  concerned,  made  one  en« 
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tire  felony,    part  of  which  h|id  been   conunitted  in 
Westminster  i  but  the  principal  part,    viz.,    the  erasure 
of  the  original  writ,  in  London^      And    since    one 
and  the   same  felony  could    not    be  enijuired  of   ia 
different  counties,   the  parties  were  therefore  indicted 
for  the  misprision  and  not  for  the  felony.    It  is  dear 
from  the  statement  of  this  i^asc^  that  there  was  a  mis* 
prision  in  each  county;  a  complete  indictable  rnisde^ 
meanor  had,  therefore^  been  committed  in  each.    Mr. 
Starkie  th<en  observes,  *<  that  it  has  been  held,  that  a 
man  who  has  been  guilty  of  s  nuisance  in  one  county 
to  the  damage  of  another  county,  might  be  indicted  in 
the  first,  or,  according  to  HawUnSf  in  dther  county. 
The  cases  referred  to  are^  Lib.  Ass.  19  JSAv.  ^.jiL  6. 
SUmf.  P.  C.  lib*  2.  p.  91.    It  appears  from  the  book 
of  assize^  that  a  commission  issued  to  certain  persons, 
to  enquire  of  a  nuisance  in  the  river  Let/j  which  run^ 
into  the  ThameSf  which  nuisance  was  caused  by  means 
of  trenches  and  piles  made  in  the  river  La/  for  turn** 
ing  the  water,  in  consequence  of  which  no  vessels  coqld 
pass  as  they  had  been  accustomed,  to  the  nuisance  of 
the  city  of  London^    Now  here  the  nuisance  w^  com- 
pLete  in  the  county  where  the  piles  were  fixed  and  the 
trenches  cut ;   and,  therefore,  in  that  county,  it  could 
be  properly  enquired  into.    So,  also,  if  a  person  in  the 
county  of  ^.  does  an  act   which  operates  as  a  nuisance 
in  the  county  of  B,,  (as,  if  such  act  in  the  county  of  A. 
were  to  cause  a  river  to  overflow  in  the  county  of  JB., 
or  to  divert  its  course  in  the  county  of  JB.,)  he  may 
be  properly  indicted  in  jS.,  for  here  he  has  been  guilty  of. 
a  nuisance,  and  committed  an  offence.   There  i$,  however, 
no  authority  to  shew,  that  if  a  person  were  to  do  an  act 
in  the  county of^,  which  is  not  a  nuisance  there,  but  which 
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operates  as  such  in  the  county  of  jB.  alone,  he  might  be  ISSO. 
tried  for  a  nuisance  in  the  county  of  A^f  though  he  might  -^ 
certainly  be  tried  in  the  county  of  J5.  To  apply  thi«  to  n^na 
the  present  case^  the  defendant  wrote  the  paper  in  Leias^ 
iershire.  That,  of  itself,  was  not  an  offence^  and,  therefore^ 
he  could  not  be  tried  in  Leicettershire  ;  but  he  published 
it  in  Middlesex  s  there,  consequently,  the  trial  ought  to 
be.  The  third  instance,  put  by  Mr.  StarkUj  is  the  case 
of  an  indictment  for  the  non-repair  of  a  bridge:  ^  if 
A.^  by  reason  of  certain  lands  in  the  county  of  JB.,  is 
bound  to  repair  a  bridge  in  the  coun^  of  C  /  if  the 
bridge  be  in  decay,  he  may  be  indicted  in  the  latter 
county/'  In  this  case^  the  injury  arises  from  the  n^ect 
to  repair  the  bridge.  The  oiBfence,  therefore^  is  com- 
mitted in  the  county  of  C,  in  which  the  bridge  is  situ- 
ated :  there,  consequently,  it  ought  to  be  tried ;  and  the 
party  liable  to  repiur  could  not  be  tried  in  the  county  of 
£.,  because  the  injury  and  the  ofience  was  not  in  that 
county,  but  in  C  So  in  this  case,  the  injury  arises  from 
the  publication,  and  not  from  the  writing,  and  the  trial 
should  be  in  the  county  in  which  the  publication  was. 
The  next  case  cited  is  that  of  Scott  and  Brest*  (a)  That 
was  an  action  for  penalties;  the  usurious  contract  was 
made  in  London  s  the  lender  received  money,  as  the 
borrowers  agent,  in  Middlesex^  but  deducted  the  usurious 
interest,  on  accounting  for  the  receipts,  in  Ltrndon;  and 
Ashhurst  J.  held  that  the  action  was  properly  brought  in 
Londouj  because  the  usury  was  not  complete  until  the 
account  was  settled,  and  the  account  was  settled  in  Lon^ 
don  s  or,  in  other  words,  the  action  was  properly  brought 
where  the  o£fence  of  usury  was  complete.  Now,  as  the 
offence  of  libelling  was  not  complete  in  l^eicestmhire^ 

(o)  2r.JS,S9d. 
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1 820.       ^^^  cfefendaht  could  hot  be  tliere  tried.  In  tlie  CBseofScoii 
— *— '       V.Br  est  J  Ashhurst  J.  indeed  intimated  an  opinion  diat  the 
agoMi^     action  might  have  been  brought  either  in  Lonion  or 
Middlesex^  siiice,  if  the  foundation  of  the  action  arose  in 
fwo  countiesi  the  plaintiff  may  lay  tiie  venue  in  either. 
Assuming  that  the  action  for  penalties  may  be  brought 
in  the  county  where  the  usurious  contract  took  place, 
although  the  ofitence  was  completed  in  another  county, 
tot  which  fhere  seems  to  te  no  authority,  except  the 
extrajudicial  opinion  o(  Ashhurst  i.y  still  there  always  has 
been  a  distinction  in  iliis  respect  (>e{ween!  actions  and 
indictments ;  and  although  in  civil  cases  the  rule  is,  that 
whef  e  one  matter  in  one  cotinty  is  depending  upon  mat- 
ter in  another,  there  the  plaintiff  may  choose  in  which 
county  he  will  bring  his  action;   yef,  in  all  criminal 
cases,  the  only  true  principle  ii,  that  the  defendant  is  to 
be  tried  in  that  county,  and  in  that  only,   where  the 
offence  is  complete.     Another  case,  cif  ed  in  ^tarldey  is 
the  case  of  an  indictment  for  a  conspiracy :  ^  An  indicf- 
meht  for  a  conspiracy,**  he  says,  **  may  te  tried  in  any 
county  in  which  an  overt  act  has  beien  committed^,  in  pur- 
stfarice  of  the  original  illegal  combination  and  design ; 
as  in  the  case  of  Uex  v.  Brisac  (a),  where  several  con- 
spired upon  the  high  seas  to  fabricate  false  voucher^ 
to  defraud  certain   commissioners  in  Middlesex^  and 
in    consequence    those    vouchers    were    delivered    by 
innocent   persons,    their  agents,  in  Middlesex.      The 
Court  intimated  an  opinion  that  the  offence  had  been 
properly  tried  in  Middlesex^  in  analogy  to  the  case  of 
treason,  ^hich  offence  may  be  tried  in  any  county  in 
v^hich  ail  overt  act  has  been  committed.    So  in  the  case 

(tt)  4  Eattf  164. 
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of  jR^af  V.  J5o©^^  (J),  referred  to  In  Mix  v.  INid^f,  It  wi«  1 826. 
held  that  several  defendants  Afere  properly  convicted  on  ivT"^ 
an  Indictment  for  d  con^qpiracy,  although  no  acthal  con-  ^agotfut 
spiracy  had  been  proved  in  the  codnty  where  they  wer6 
tried,  and  though  the  overt  acts  of  some  of  the  compir- 
ators  Wer6  in  other  counties,  Th'0  principle  upon  which 
those  cases  were  determined  is  very  consistent  with,  and 
illustrative  of,  the  truth  of  the  doctrine,  that  id  ft  <»imi-' 
lial  case  the  trial  must  be  in  the  county  where  the 
olfence  is  completed;  ibr  th&  delivery  of  the  fake 
vouchers,  in  the  first  eas^  by  agents^  who  ^trere  Ignorant 
of  their  contents,  was  a  delivery  by  the  principahf !  it  t^'fttf 
considered  as  much  their  act,  dd  if  it  had  been  done  by 
their  hands.  Now,  this  act  so  done  by  them,  proved  their 
Conspiring  mind  in  MtddUse:i :  the  conspiracy  contitttred 
there,  conse^endy  they  were  properly  tried  for  the  con- 
spiracy in  Middlesex^  Conspirators  may  undoubtedly 
be  tried  Ibr  a  conspiracy,  either  in  the  county  where  the 
conspiracy  originated,  or  in  the  county  where  the  con- 
flpiracy  iff  proved  to  have  been  continued  aiid  carried 
into  e^fecution.  The  defendants,  therefore,  in  the  two 
cases  cited  by  Mn  Starkie,  were  properly  tried  in  Mid* 
dlesexj  because  dieir  offence  was  complete  in  that 
county.  Upon  the  same  principle,  the  trial  proceeded 
in  the  case  of  Rex  v.  Batoes.  In  that  case,  there  tra^  no 
attempt  made  to  prove  an  actual  conspiracy  in  MidMesejf 
embracing  all  the  several  conspirators,  and  die  individctal' 
actings  of  some  of  the  conspirators  Were  wholly  confined 
to  other  counties  than  Middlesex,-  but  the  conspiracy 
having  been  proved  as  against  aH  from  the  community 
of  criminal  purpose,  and  by  their  joint  co-opei*at]on  id 

(a)  4  JSast,  171. 
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1 82Q.  formidii^  Upe  olyecte  «f  it  m  difiennfr.pbe»<Bd 
r~^  ties,  th«  loaiU(7  rcq»u«d  fin:  die  prnpow  of  «cm1  was 
M">«(  holdai  to  be  satisfied  by  orort  acts  done  by-aome  of 
thenit  inprofleootion  of  the  oonspirBCjriathd  oountywliAre 
the  trial  WM  had.  (a)  New,  here  the  acts43f  a  put  of  tke 
coiupiratorei  doneia  pomianoe  of  a  oonipiittcjry  ai«  the 
acts  of  all  the  parsons  ei^iaged  in  that  coiufiifacy,  whether 
piesent  or  absmtwhm  such  acts  are  ioomniittad*.  If  the 
crime  admitted  of  accessariesy  those  only  would  be  liaUe 
as  principals.who  wwe  .psesent  at  the  ttme.of  thecommia- 
sionof  theovertacts;  bnt  in  the  case  of  coDspiraejr^  as 
alsointhecaseoftreasoDy  there  ave  no  aceesaaries^  all 
are  priii€q)als;  the  jujts  of  some  of  the  conspiralcit^ 
pttrsaaQce  of  the  jomt  illegal  design,  ars^  in  oMisider- 
atioa  of  hrav  absolatdy  and.  essentially  the  acts  of  liie 
whole  set .  Theotert  wis  done  by  sosfteof  the  poity 
in  one  coonty,  while  the  rest  may  haveiMen  ai»e&lia 
another  county,  prove  the  continuance  of  the  conspiracy 
in  the  eounty  where  the.overt«|Cits  were c»iBmitted«  In 
diet  coBDfy,  therefore^  the  whole  bead  of  conspiretors 
may  be  tried ;  for  akhoagh  absenti  tiiey  ate  aa  strictly 
responsiUe  in  point  of  kw,  and  in  point  of  common 
sense^  for  all  theacta.of  any  of  the  set  done  in  pursuance 
of  the  joint  oonspixacy^  as  if  thqr  had  been  present,  and 
had  themjodves  committed  the  oi«rt-6ets;  When  once 
the  defondants  ace  proved  to  be  cemisieted  t^lth  each 
odier  in  one  illegal  purpose  (no  matter  bf  what  medhm 
of  pioo^  whether  by.  proof  of  their  meethigtegeliier  at 
the  formation  of  the  or^taal  conspnracy,*or  by  proef  of 
overt  ads  done  by  each  of  them  separately,  at  ^fiAfent 
times^  and  in  difierent:  counties,  but  aH  of  those  overt- 

(a)  Sce4iPa*f,17L  .  ,    . 
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acts  eoHjpamtiiig  for  one  comiiioii  end^  and  promoting       jg^o. 
one  general  otgectX  tfa^  thenceforth  share  a  oommunity  : 

of  criminal  porpose^  and  they  are  all  alike  responsible  jigainat 
&r  the  sepante  actings  of  each  other,  in  whatarar  cotmty 
sach  illegal  actings  may  be*  And  the  Court  of.  King's 
Bencby  so  fiur  from  making  a  distinction  in  ttLWcmt  of  the 
case  before  them,  as  being  a  case  of  misdemeanor,  ex* 
pressly  determined  it,  firom  analogy,  to  the  case  of  trea- 
son«  **  There  seems  to  be  no  reason,*'  they  said, 
(p.  i7lO  **  why  the  crime  irf"  oonqpira^^  amoondng  only 
to  a  misdeaneanor,  may  not  be  tried,  wherever  one  dis- 
tinct overt  act  of  conspiracy  is  in  ftct  committed,  as  wddi 
as  the  crime  of  high  treason,  in  compassing  the  king^s 
death,  or  in  eons{ttring  to  levy  war/'  The  defendant^ 
therefor^  in  the  two  cases  cited  by  Mr*  Sktfkie^  were 
properly  tried  in  Middkzeg^  because  their  offimce  was 
complete  in  that  county. 

It  may  podnps  be  argued,  that  if  the  delendant  did 
not  publish  the  libel  in  LekeUerskire^  he  at  least  caused 
in  Lmentenkire  the  letter  to  be  published  ebewhere,  and 
that  sudi  causing  being  of  itself  criminal,  and  having 
been  in  LticeaUnkkrtf  the  defimdant  might  properly  be 
tried  there  for  such  criminal  act,  and  that  the  verdict 
may  on  this  ground  be  supported.  Now  first,  in  point 
of  foot»  there  was  no  proof  of  this  causing  having  been 
in  LrieetUnhiref  for  the  writii^  was  not  a  cMMtng  to  be 
published,  and  if  the  envdope^  which  accompanied  the 
letter,  is  insisted  on  as  the  supposed  causing,  there  was 
no  evidence  of  this  envelqM  having  been  written  in  Lei" 
cnUnkbrt  /  for  it  had  no  date  either  of  time  or  fdaoe. 
The  alignment  is,  however,  inconsistent  with  the  plain 
and  obvious  construction  of  the  averment  in  the  inform- 

Vol.  Hit  S  C  adon. 
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t8S0«  adoiL  The  averment  Ib,  that  the  defendant,  at  Lm^ 
^  _  borot^  in  the  county  of  LeUntetj  unlawfully  and 
maliciottdy  did  compose,  writer  and  publish,  and  cause 
to  be  composed,  written,  and  published,  a  certain  libel, 
&c  ftc  Now  the  plain  meaning  of  this  aTerment  is,  that 
all  this  was  done  in  Leicestershire  s  namely,  that  he  pub- 
lished it  in  Leicestershire^  and  caused  in  LeicesUrshire 
the  paper  to  be  published  in  Leicestershire.  Tlie 
meaning  of  the  averment  cannot  be,  that  he  caused 
in  Leicestershire  the  publication  to  be  dsewhere,  for 
the  information  would  be  inconsistent  with  itseU^  if 
it  were  construed  to  say  in  one  part  of  the  aver- 
ment that  the  publication  was  in  Leicestershire^  and 
in  another  part  to  say  that  it  was  elsewhere.  That 
this  is  the  correct  construction  seems  to  be  esta- 
blished by  what  the  Judges  said  in  the  case  of  the 
Seven  Bishops  {a)  on  the  subject  of  the  averment  in 
that  case,  which  was  nearly  the  same  as  in  this  in- 
formation. The  information,  in  that  oase^  stated 
diat  the  defendants,  *«apud  Westmonasterium^  in  tb- 
mitatu  Middleseri(Py  illicite^  malitiose,  ftc  frabrica- 
vehmt,  composuerunt,  et  scripserunt,  et  fabricari,  com- 
poni,  et  scribi,  causaverunt,  et  eundem  fakum,  kc  li- 
bellttm,  manibus  suis  respective  subscfiptum,  die  ^ 
anno  et  loco  ultimo  mentionatis,  publicaverunt,  et 
publicart  causaverunt.'^  It  was  insisted  for  the  crown, 
that  if  there  was  not  actual  proof  of  publication  by  the 
bishop  in  Middlesex^  that  at  least  there  was  a  causing 
by  the  bishops  to  be  published  there;  but,  after  much 
argument  the  Chief  Justice  said,  <*that  the  ii^formation 
was  for  writing,  composing,  and  publishing,  and  causing 

(a)  12  ZToiMtf,  Si.  Tr.  258. 

to 


IN  THB  FIB8T  YxAB  Qy  0S0B6E  IV.  741 


HmXhm 

Bvmfftw 


tobepubliflhed^aodaff^isto'diiiliCiddleieQc.''  So^  16fia 
in  thU  infonnatioDy  thevenw  inLeicestmlUre  appUct 
tQ  every  part  of  the  averment.  The  meaning  of  it  i% 
not  that  he  caused  in  Leicestershire  the  pnUication  of  it 
to  be  dsewhere^  but  that  he  caused  the  publication 
of  it  to  be  in  Leicestershire.  Another  answer  to  inch 
an  argument  is  the  following,  which  fieems  to  be 
decisive.  If  the  defendant  has  caused  or  procured 
in  Leicestershire  a  libel  to  be  published  in  Middlesex^ 
he  has  done  an  act,  which^  if  the  charge  amounted 
to  felony,  would  make  him  an  accessary.  But  this  is 
the  case  of  a  misdemeanor,  and  in  misdemeanors  there 
are  no  accessaries;  consequently  the  defendant  could 
only  be  tried  as  principal,  that  is,  for  publishing  the 
libel,  and  not  for  causing  or  procuring  it  to  be  published* 
And  as  principal  he  could  only  be  tried  in  that  county, 
where  the  fact  of  the  publication  took  place.  In  Gafwen 
V.  Hussee  and  GibbeSf  Dyer^  38.  a«  a  question  arose  as  to 
the  proper  place  for  the  trial  of  aq  appeal  of  robbery 
against  accessaries.  In  p.  89.  a.  it  is  said,  *^  K  a  m^ 
procure  or  command  one  to  do  a  trespass  in  another, 
county,  the  action  shall  be  brought  against  the  com- 
mander or  procurer,  where  the  fact  was  committed, 
because  there  all  are  principals."  And  in  page  40.  a, 
two  of  the  Judges  said,  "  There  is  a  difference  where 
an  act  grows  and  tends  to  a  felony,  and  where  only  a 
trespass,  as  to  the  nature  of  the  action;  for  in  the  first 
case,  if  an  abetting  or  procuring  be  in  one  place,  and 
the  act  be  done  in  another  county,  the  accessary  is 
guilty,  but  that  is  where  his  procuring  was ;  but  in  the 
other  case  be  is  no  accessary,  but  all  are  principals  in 
trespass :  and,  therefore,  although  the  command  was  in 
one  county,  and  the  trespass  in  another,  yet  all  are 
principals  where  the  act  was  done."    This  doctrine,  so 
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I820«  applied  to  the  case  of  a  trespass,  ia  which  there  are 
no  accessaries,  is  equally  applicable  to  the  case  of  a 
misdemeanor,  which,  like  trespass,  does  not  admit  of 
accessaries,  but  involves  all  as  principals.  The  same 
principle  might  be  illustrated  by  the  rule  as  to  the  place 
of  trial  in  cases  of  treason,  in  which  also  there  are  no 
accessaries.  If  the  olBfence  of  libelling  admitted  of 
accessaries,  the  defendant  would  be  guil^,  as  acces*- 
saty,  in  causing  the  letter  to  be  published,  and 
if  that  causing  were  in  ZeicesiersAire  he  might 
there  be  tried;  but,  inasmuch  as  he  is  otily  amen- 
able' as  principal,  he  ought  to  be  tried  in  that 
county  where  the  publication  took  place,  that  is,  where 
the  principal  offence  was  committed.  In  the  case  of  JBor 
V.  Johnson  {a%  the  defendant  was  tried  in  Middlesex, 
where  the  libel  was  published  by  his  procurement ;  and 
Lord  EUenboi'oughj  in  that  cas^  said,  ^<  Here  there  is  no 
question  of  the  fact  of  publication  by  Mr.  CMeU^  in 
Middlesex^  of  that  which  is  admitted  to  be  a  libel;  and 
the  only  question  is,  whether  the  defendant  was  access- 
ary to  that  publication ;  for  one  who  procures  another 
to  publish  a  libel,  is,  no  doubt,  guilty  of  the  publi- 
cation, in  whatever  county,  it  is,  in  fact,  ppblished  in 
consequence  of  his  procurement."  In  the  case,  also,  of 
Rex  V.  Coombes  (ft),  it  was  held,  that  a  person,  who>  as  he 
was  standing  upon  the  shore,  shot  a  man  upon  the  high 
«eas,  was  guilty  of  the  offence  upon  the  high  seas;  for, 
as  Mr.  Starkie  says,  after  stating  the  case  {p.  21.),  the 
offence  was  committed  where  the  death  happened  (or 
rather  where  the  wound  was  inflicted),  and  not  at  the 
place  whence  the  cause  of  the  death  proceeded.  For 
these  reasons,  whether  the   charge  be  publishing  or 
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causing  to  be  published,  the  defendant  could  only  be       1820. 
tried  legally  in  that  county,  in  which  the  libel  was  ac-       . 
tually  published.  jgahMi 

Thirdly.     There  was  no  proof  of  the  publication  of 
the  libel    in  Leicestershire.     The  facts  proved  were 
these;   the  libel  was  dated,  Kirbi/  Parky  22d  Augusi  ^ 
the  defendant  was  seen  on  horseback,   by  a  toll-gate 
keeper,  near  Kirby  Park^  which  is  in  Leicestershire^  on 
the  22d,  and  on  the  23d  of  August.    The  letter  was 
receiired  by  Brookesj  together  with  an  envelope,  open, 
firom  Mr.  Bickersteth  s  the  direction  on  the  envelope  is 
not  known,  but  in  the  envelope  was  writing  of  the  de- 
fendant, requesting  Mr.  Bickersteth  to  pass  the  letter  to 
Brookes   for   publication;    in   consequence  of    which, 
Brookes  published  it  in  the  newspapers.  Here  is  no  proof 
of  a  publication  in  Leicestershire  :  no  proof  of  the  con-* 
tents  of  the  letter  having  been  there  divulged  or  made 
known.   There  is  no  proof  whatever  of  the  letter  having 
ever  been  seen  in  Leicestershire.    The  first  publication 
that  appears  on  this  evidence,  was  in  Middlesex ;  there 
it  was  first  found  in  a  state  of  publication.     Brookes  te- 
caved  it  from  Bickersteth^  so  that  Bickersteth  is  the  first 
person  who  is  proved  to  have  had  it  in  his  possession, 
from  the  time  that  it  first  passed  from  the  hands  of  the 
defendant.     It  cannot  be  presumed,  without  prooi^,  that 
Bickersteth  received  the  letter  from  the  hands  of  the  de- 
fendant- tn  Leicestershire.     A  fact  cannot  be  presumed, 
ei^er  in  good  sense  or  in  law,  without  some  fact  as  a 
groundwork,  from  which  the  inference  may  be  reason- 
ably and '  fairly  drawn.     So  far  from   there  being  any 
ground  to  suppose  that  Bickersteth  was  in  Leicestersliires 
the  presumption  is  the  reverse ;  for  the  envelope  con- 
tained directions  to  Bickersteth  to  pass  the  letter  on  to 
3C  S  Brookes  $ 
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18S0.       Brookes:  from  which  it  is  clear,  that  Btekertteffi  amid 

_   _         not  have  received  it  from  the  defendant;  for,  in  thai 

TbcKxvo 

jngpinu       case  the  written  directions  in  the  envelope  would  have 

been  wholly  unnecessary.  Nor  can  it  be  presumed,  that, 
because  the  letter  was  opened  in  Middlesex^  it  most 
have  been  delivered  open  in  Leicestershire.  Admitting, 
for  the  purpose  of  the  argument,  that  the  letter,  by 
some  means  or  other,  was  transmitted  to  Mr;  Bickers 
teth  from  Leicestershire  (not  that  there  is  anyproof  of  its 
having  been  so  transmitted),  the  presumption  is,  that  it 
was  not  transmitted  open,  for  the  circumstance  of  an  order 
being  given  to  Brookes,  who  was  in  MideBesext  to  publish 
the  letter,  shews,  that  Middlesex  was  the  first  place  in 
which  a  publication  was  intended.  If  the  letter  inclosed 
in  the  envelope  was  sent  by  a  servant,  it  would  be  sent 
sealed;  if  by  the  post,  it  would  also  be  sent  sealed; 
that  is  the  ordinary,  universal  practice,  and  it  could 
be  otherwise  only  by  accident;  and  if  the  jury  are 
to  presume  any  thing,  they  ought  to  presume  what  is 
most  usual,  and  according  to  the  common  experience 
and  practice  of  mankind,  and  not  what  is  singular^ 
and  out  of  the  range  of  probability.  If  tiie  letter 
had  been  sent  by  the  post,  that  would  not  have 
been  a  publication  in  Leicestershire.  For,  suppose 
a  person  were  to  write  a  letter  to  a  friend,  contain*' 
ing  a  libel,  and  put  it  into  the  post  in  the  county  of 
Leicester;  if  this  be  a  publication,  the  ofience  is  com* 
plet^  and  at  that  moment  the  writer  is  liable  to  be  in*' 
dieted;  suppose,  however,  that  the  writer,  anxious  to 
recover  the  letter  before  its  contents  are  known,  and 
apprehensive  of  the  consequences  of  discovety,  were  in- 
stantly to  set  off  and  arrive  before  the  delivery  of  tb^  let* 
ter,  and  were  to  reclaim  it  from  the  person  to  whom  it  was 
addressed)  and  were  to  receive  it  back  again  before  it  was 

opened ; 
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contents  of  the  letter  should  be  proved  by  one  who  bad 
clandestinely  perused  it  before  it  wa^  put  into  the  post,       ag«<N«f 
would  it  not  be  against  all  good  seme  to  oontend  that 
under  such  circumstances  there  had  been  a  publicatiQil* 
And,  for  the  same  reasoD»  if  the  Iptter  had  been  dcdiyerad 
to  a  servant  in  Leicestershire  fiar  the  purpose  of  being  pu)>* 
lished  in  Middteses^  that  would  not  be  a  publication  in 
Leicestershire.    But  there  is  no  necessity  &r  arguing  this 
point ;  for  there  was  no  evidence  of  either  fact,  nor  is  there 
any  evidence  that  the  letter  passed  out  of  the  defend- 
ant's  hands  in  Leicestershire.    It  was  proved^  indeed, 
that  he  was  seen  in  Leicestershire  on  the  22d  of  Augusi, 
the  day  on  which  the  letter  bore  date^  riding  near  Kirby 
Park,  and  seen  once  on  horseback  also  on  th^  23d  ( 
but  it  is  not,  therefore,  to  be  presumed  against  a  party 
charged  with  an  offence,  that  he  continued  for  the  whol^ 
of  those  days  in  Leieesterfhire,   in  order  to  rai#e  «n* 
other  presumption,  that  on  one  of  those  days  th^  letter 
passed  out  of  his  hands  in  Leicestershire.    That  would 
be  contrary  to  the  principle  of  the  JEnglish  law,  by  which 
the  presumption  is  always  in  favour  of  innocenof^  until 
guilt  be  proved.    It  would  be  contrary,  al^,  tQ  miQtber 
principle,  which  is,  that  in  a  criminal  ca9^  aA^  i^mt  to 
be  presumed,  if  such  a  presumption  would  contravene  the 
presumption  of  innocence.     Thus,  in  civil  oases,  it  is 
usual  to  presume,  that  the  life  of  an  individual  eondnuesj 
until  his  death  is  proved;  but  this  presumption  cannot  be 
made  in  a  criminal  case,  where  the  consequence  of  tadi 
presumption  would  be  to  impute  guilt  to  the  defiHidant. 
The  Seven  Bishops'  case  bears  strongly  upon  this  part  of 
the  case.    It  was  there  proved  that  the  archbishop  and 
biAops  were  at, the  council  table.    It  was  pimred,  also, 
thAt  tlie  petition,  which  was  charged  iigainst  them  ee  a 
S  g  4  libely 
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^fi^ffi  libfi^  bad  been  befinre  that  time  signed  bj  themy  and 
rheXM  ^^  ^^  petition  was  seen  in  the  hands  elP  the  king  in 
_  4^£itr  4i|^  presence.  The  counsel  for  the  bisbope  innsted 
that  there  was  no  proof  of  the  defendants'  having  de» 
$¥ered  the  petition  to  die  king  in  MiddieseSf  in  other 
words,  that  there  was  no  proof  of  a  pdtdication  in  diat 
tOMty  t  just  as  it  is  insisted  in  this  case  that  there  was 
no.proof  of  the  defiaidant  having  delivered  the  letter  in 
qiwtion  to  any  person  in  the  county  of  LtkesUr.  The 
counsel  lor  the  proseeuticm  there  ccmtended,  on  the  other 
aidffy  that  the  jury  ought»  under  the  ciroomslaiioes,  to 
presume  that  the  petition,  which  at  one  time  had  been 
in  the.  bands  of  the  iHshops  for  their  signatures,  had 
]^«ised  &OOI  them  into  the  hands  of  the  king  at  the 
OQuncil.tablef  But  the  Lord  Chief  Justice,  and  HdBo^ 
Hw^  aad  Peiq^  Justices,  said,  they  would  not  allow  the 
jiuy  to  guess  or  conjecture;  they  would  presume  in 
'  &vour  of  Innocence  that  the  bishops  had  &ot  deli< 
"vered  the  petition  to  the  king,  until  the  contnury  was 
pKQwad*  So^  in  the  present  case^  it  ought  to  be 
pK^sumed,  until  the  contrary  is  shewn,  that  the  libd 
in  .qfc^tion  was  not  delivered  by  the  defendant  in  £et- 
eeifenkkei  in  other  words,  that  there  was  not  any  pub« 
U^oB  proved  in  that  ooun^» 

Abbott  C.  J.  We  are  most  anxious,  where  any 
doubt  as  to  the  propriety  of  a  verdict  in  a  criminal  case 
is  suggested,  that  the  question  should  receive  the  fullest 
consideration ;  and  we  therefore  think  that  in  this  case 
the  defendant  should  h^ve  ^  rule  to  shew  cause. 

The  Mtcmey  smdSolicitor^G^teral  now  shewed  cause. 
The  writing  and  composing  a  libel  with  a  criminal  in- 
tent^ is  an  offence  by  the  law  o{  England^  although  it  be 

not 


BomnmN 


IN  TM  First  Tbaa  ot  GEORGE  IV.  747 

not  psblitbed,    Seeondly,  admitting  the  pubKcationto       1820. 
be  paort  of  die  ofibice  diarged  in  this  informiitioB,  still 
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the-  composing  and  writing  are  ooier  parts  of  the  oBence^ 
and  the  venue  may  be  laid  in  the  county  where  any  part 
of  the  ofience  was  committed.  Thirdly,  there  was 
snfBcient  evidence  of  a  pnblieation. 

That  the  writing  and  composing  a  libel  with  a  ma- 
licious intent,  whether  the  libel  be  published,  or  whether 
the  pnUication  be  intercepted,  is  an  ofenoe  punishaUe 
by  the  law  of  Efiglandy  is  established  by  a  current  of 
anthorities  upon  the  very  point,  as  well  as  by  the  rules 
of  law  tliat  apply  to  ofiences  which  bear  the  strongest 
analogy  to  the  offimce  of  libelling*  In  LamVs  case  (a)  it 
was  expresdy  resolved,  that  the  contrive,  the  procurer, 
and  fte  publisher  of  a  libd,  were  guilty  of  distinct 
oflfanees;  and  from  the  report  of  diat  case  in  Moore^ 
813^  it  appears  to  have  been  hdd  that  the  mere  writer 
of  a  libel  was  the  contriver.  This  is,  therefore,  an 
andioritjr  to  shew  that  the  writer  of  a  libel  is  guilty  of 
a  distinct  offsnce;  and  3  Inst.  174.,  and  the  cases  there 
cited,  are  in  support  of  the  same  doctrine.  This  case 
is  there  stated.  Adam  de  Raoenmorih  was  indicted  for 
the  making  of  a  libel  in  writing,  in  the  French  tongue, 
against  Bichard  qfSnamhatt,  calling  him  therein  <<  Boy 
de  Baveners,"  &c. ;  whereupon  he,  being  arraigned, 
pleaded  thereunto  not  guilty,  and  was  found  guilty,  as 
by  the  record  appeareth.  Lord  Coie  then  adds,  "  So 
as  a  libeller,  or  a  publisher  of  a  libel,  committeth  a 
pubKc  offence,  and  may  be  indicted  therefore  at  the  com- 
mon law ;"  It  was  therefore  the  opinion  of  Lord  Coke^ 
that  the  maker  of  a  libel,  as  well  as  the  publisher,  was 
guilty  of  an  ofibnce.  He  then  states  the  case  of  John 
dc  Northampton^  who  wrote  a  letter  to  John  de  Ferrers^ 
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i8M«  one  nf  At  king^s  comiselt  coataiaing  slanderous  matter 
nspecting  the  oonduct  of  the  Judges  of  the  Court, 
which  said  Jahn,  being  called,  confessed  the  said  lettra- 
to  be  written  with  his  own  proper  band.  £t  quia 
prsedictua  Johanms  cognovit  dictam  literam  per  se 
scriptam  Roberto  de  Ferrers^  qui  est  de  concilio  regis, 
fpm  litera  continet  in  se  nuUam  veritatem;  prasteKta 
4»Qtt8  dominus  rex  erga  curiam  et  justiciaros  suos  hie  in 
jcasii  habere  possit  indignationem,  quod  esset  in  scanda- 
Ifim  justic'  et  curise.  Ideo  dictus  Johannes  committitur 
maresc',  et  poetea  invenit  6  manuca^tores  pro  bono 
gestu.  In  Ibis  case^  judgment  was  pronounced  against 
the  defendant^  who  acknotvledged  only,  that  be  had 
written  the  letter,  but  not  that  be  bad  published  it. 
That  cas^  therefore,  is  another  authority  to  shew,  that 
the  writing  of  a  libd,  without  pubUshingi  is  an  o£knce 
by  tbe  law  of  England.  In  Bex  v.  Paine  (a),  the  in* 
Sormation  charged  the  defendant  as  the  composer,  au- 
llior^  and  publisher  of  a  libel.  It  appeared,  that  the 
defendant  wrote  the  Ubel,  it  being  dictated  to  him  l^ 
another;  he  afterwards  put  it  into  his  study,  and,  by 
mistake  delivered  it,  instead  of  another  paper,  to  one 
Breratxh  who  transmitted  it  to  the  mayor  of  BrishL 
The  defendant,  Paine^  was  afterwards  examined  by  the 
mayor,  and  confessed  that  he  wrote  the  libel,  but  stated 
that  be  did  neither  compose  or  publish  it^  but  merely  de- 
livered it,  instead  of  another  paper,  to  Brereton;  but  it 
was  proved  by  bis  servant,  that  he  sent  him  to  his  study 
for  a  writing,  and  that  he  not  bringing  the  paper^  sent 
for  the  defendant,  fetched  it  himself  and  being  in  a 
room  only  with  Dr.  Hcyle^  the  libel  was  repeated,  but 
he  could  not  tell  by  whom ;  but  he  remonbered  the  first 
yerse*  The  jury  found  a  special  verdict  that  a  certain 
(0}  $Uoi.  \^ 
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person^  to  them  unknowti,  did  pnmoimcei  dictate^  fOMl  MM^ 
repeat  the  words  oootained  in  th#  libel  which  the  do- 
faidant  did  write ;  and  that  if  that  will  make  Um  guilty 
of  composing  and  making  the  libel,  then  they  find  him 
guiltjr;  and  as  to  the  puUication  thereof  they  find  htm 
not  guilty.  The  G>urty  after  argument,  are  reported  to 
have  saidi  ^<  That  the  making  of  a  Ubel  it  an  ofieocp^ 
though  never  published ;  and  if  one  dielate  aoid  anotii«r 
writer  both  are  guilty  of  making  it.''  It  do^  not  appear, 
indeed,  that  any  judgment  was  ever  pronounced  in  the 
case,  yet  the  Court  were  clearly  of  opiniop,  that  th6.de- 
d^endant,  by  merely  writing  a  libel  dictated  by  anotbar, 
had  been  guilty  of  an  offence*  Indeed,  it  is  assumed,  in 
the  argument  of  counsel  and  of  the  Court,  that  the  per- 
son who  makes  a  libel,  is  guilty  of  an  indictable  o& 
ence;  and  the  only  question  debated  was^  whether  the 
bare  transcribing  was  an  ofience.  The  case  of  Res  t» 
Beare  (a)  was  decided  within  three  years  aft^  that  of 
Bes  V.  Paine.  The  indictment  there  charged,  th^  the 
fendant  composed,  made,  wroto^  and  indBstrionsly  col- 
lected, many  false  and  scandalous  libels,  one  of  which 
was  set  out*  The  jury  found  the  defendant  guilty  as  to 
the  writing  and  collecting,  and  as  to  every  thing  eke, 
not  guilty;  and  the  Court iield,  that  the  barely  writing 
and  collecting  was  criminal,  and  judgment  was  pro* 
nounced  for  the  Crown.  That  case,  therefore^  is  a  di- 
rect authority,  that  the  writing  with  a  calumnious  intent 
is,  in  itself,  an  offence  although  there  be  no  publication* 
It  appears  to  have  been  conceded,  in  argument,  that  the 
contriver  and  maker  of  a  libel  were  guilty  of  an  ofience; 
but  the  point  argued  was,  that  the  mere  writing  of  a  libel, 
by  a  person  who  wa^  not  the  author  of  the  libel,  wm  not 
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18!^6,  kn  ofitoce.  It  is  to  be  observed,  too,  that  there  bang  a 
JT^  special  verdict,  the  defendant  might  have  taken  the 
opinion  oF  a  court  of  error.  The  judgment  of  Lord 
C  J.  Hole  has  been  abeady  fully  stated  and  commented 
on ;  and  it  has  been  said,  that  the  authorities  referred 
to  from  the  civil  law,  do  not  establish  the  doctrine  in 
support  of  which  they  were  cited.  It  is  to  be  observed, 
however,  that  the  passages  cited  from  JustiniarCs  Li^ 
sHtuteSy  and  from  the  pandects,  are  in  the  disjunctive; 
*<  Scripserit,  composuerit,  ediderit,  dolove  malo  fecerit 
quo  quid  eorum  fieret.'*  Each  of  the  acts  are  put  as  a 
^stinct  offence^  and  they  therefore  bear  out  the  pro- 
position, that,  by  the  civil  law,  the  writing  of  a  libel, 
the  composing  of  a  libel,  and  the  publishing  of  a 
libel,  are  distinct  and  separate  offences;  and  Ptn« 
nius^  in  his  Commentaries  on  the  Institutes,  Lib.  4. 
tit.  4.  De  InfuriiSf  lays  it  down,  **  Quippe  utrumque 
flagitiosum  esse^  et  componere  &mosum  libellum,  et 
pubBcare.  The  current  of  authority  in  our  law  does 
not  stop  with  Bex  v.  Bearej  for  the  same  doctrine 
was  afterwards  laid  down  in  Bex  r.  Knell,  (a)  The 
information '  charged,  that  the  defendant  printed  and 
published  a  Bbel  in  Misi's  Weekly  Journal.  It  was 
proved,  that  the  defendant  was  a  printer^s  servant^  and 
his  business  was  to  prepare  the  type  for  printing  ofl^ 
which  business  was  called  composing  for  the  press ;  that 
the  defendant  and  another  composed,  together,  the 
Ebel  in  question,  taking  the  alternate  bolunins.  For 
the  defendant,  it  was  objected,  first,  that  since  he  took 
a  distinct  part,  that  which  he  Composed  could  not 
bear  the  construction  put  upon  the  whole-  and,  se- 
COiidly,  that  since  he  composed  only,  ihe  coiifd  not  be 

(0)  1  SarnardiaorCi  Reports,  80& 
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found  guilty  of  the  printing  wherewith  he  was  chftTged*       18201 
It  was  answered,  that,  in  misdemeanors,  an  accessory  in        .  - 
part  is  a  principal  in  the  whole;   and,  therefore,  as      jigaintt 
the  defendant  assisted  in  the  composing,  a  circumstance 
essential  to  the  printing,  he,  by  that  act,  made  himself 
concerned  in  the  whole ;  that  composing  was  taking  a 
copy  in  types,  which  would  make  the  defendant  a  pub- 
lisher;   since  it  had  often  been  determined,  that  the 
taking  of  a  copy  of  a  libel  was  an  act  of  publication* 
But  Lord  C.  J.  Binfmond  directed  the  jury  to  acqoit 
the  defendant  of  the  publication;   and,   if  they  be« 
lieved  the  evidence,  to  find  him  guilty  of  the  print- 
ing, which  they  did  accordingly;  afterward^  he  was 
sentenced  to  stand  in  the  pillory  twice,  and  to  be  kept 
to  hard  labour  for  the  space  of  six  months.    Seijeant 
Hawkins  was  counsel  for  the  defendant;   and  if  any 
doubt  had  been  entertained,  as  to  the  propriety  of  the 
judgment,  the  question  was  upon  the  record,  and  the 
defendant  might  have  bad  a  writ  of  error.    This  is  an 
authority,   therefore,  to  shew,    that  the  person  who 
merely  puts  the  type  together,  for  the  purpose  of  print- 
ings is  guilty  of  an  offence.    It  was  assumed,  in  all 
these  cases,  that  the  author  of  a  libel  was  guiky  of  an 
offence ;  and  the  point  decided  was,  that  the  transcriber 
was  also  guilty  of  an  offence.    Admittinj^  therefore^ 
thai  the  defendant  did  not  publish  the  libel  in  the 
county  of  Leica^er^  still  he  is  ^ilty  of  the  writing  and 
composing  it  there,  with  the  intent  charged  in  the  in« 
dictmeixt ;  and  the  several  authorities  cited  are  sufficient 
to  shew,  that  that  is  an  offence  by  the  laws  of  Eng^ 
land.    The  form  of  the  precedents  of  indictments  for 
libels  affords  a  strong  argument  m,  support  of  the  doc* 

trine^ 
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1890.       fiJie  ttikiiig  of  m  wrilttt  inrtniiiMttt  wi^ 

fraud  The  intent  to  dofrMid  is  mmtSfy  riiewn  by 
ptoving  a  pnUicatioa  or  atlering  of  die  ioBtmnMnt :  it 
may,  however,  be  proved  by  other  evidence^  end  whai 
it  18  8o  proved,  the  foxgery  of  an  instnMnettl  if  a  mifi* 
cient  oompletion  of  the  offmoe  before  pablieatieiL  la 
EBioifMCMa^  S£at^  P.C.  951.,  the  &ct  of  the  feifjery 
wae  broyg^t  home  to  the  prifoner,  althoo^  the  note 
was  never  published,  it  having  been  feond  in  Us  poe-* 
sesnonat  die  tiffie  when  he  was  seised.  No  olgeotion  was 
taken  to  the  conviction  on  that  groond,  there  being  cir« 
camstanoes  soflkient  to  warrant  the  jwry  in  findii^  a 
firandoknt  intenti<m.  The  oaie  afterwaids  came  before 
the  twdve  Judges  on  other  pohits,  and  the  conviction 
was  hdd  good.  Hie  opinion  of  Lt  JOane  J,  in  JBor  v« 
Cnxfar(a)isanaudiorttyto  the  same eAct  Thesewere 
indeed  cases  ci  foigery  by  statute;  the  saaie  principle, 
however,  applies  to  the  case  of  forgety  at  common  law. 
In  Beg  V.  fTmd  {b\  it  was  expressly  decided,  that  at 
common  law,  forgery  was  an  <^Kmoe^  aldioogh  the  thing 
forged  be  never  published.  Now  the  offimce  of  feigery 
and  of  libelling  bear  the  strongest  analogy  to  each  other. 
F<»gery  conststs  in  the  false  making  cin,  written  instru- 
ment with  iatent  to  defraud.  The  oience of  Ube&ing' 
consists  in  the  making  or  publidiing  of  a  writing  with 
intent  to  defiuae^  The  uttering  a  feiged  instrument 
with  intent  to  defraud  is  analogous  to  the  olibice  of 
publishing  a  libd  with  intent  to  de&me.  To  apply, 
then,  tiie  same  reasoning  to  c^Bfenoes  which  bear  so 
strcmg  an  analogy  to  each  other:  The  publication  of  a 
libd  is  one  medium  of  proof  by  which  it  may  be  shewn 

7  (a)   ITew  Rip,  87.  (h)  1 14.  iligwi.  1469. 
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that  the MiiiiQrwrale  it  muk  aft^inteot  to  defione;  btil       i^. 
thatintcot  maybe  ahtwi  by  other  evidenoQ  and  itii     .Trt^' 
80  done  in  this  instanoe ;  Ibr  It  ii  in  proof  that  tfie  de*      S^^ 
fendant •  wrote^the  letter  in  Leimtmhire^  and  sent  wnU 
ten  direetiesato  JMs£m/a^4o  ferward  itto  Bm^s  for 
pablicmiaD,  ,and  that  JSnooto  afterwards  pubUshed  it  in 
MiUBcMfi    That  is  endenee,  therefore^  diat  tiie  defend* 
ant  wrote  the  libel  with  the  intent  that  the  contents 
should  be  comnmnioated  to  the  public^'  and  liereb^  that 
hatred  aotf  oontempt  ofthe  king's  government  shodd  be 
excited..  It  has  been  argued,  that  huHasmdi  aabeforo 
the  puUication  of  a  libel  no  chril  injniyis  aastained,  «faat 
therefore  no  pi]blioi>flbice  is  committed*   Thatargmnent 
will  apply  eqnally  to  the.  case  of  fiirgery  at  eonttnoH 
kw;  for  until  the  publication  of  the  forged  instnansair 
no   dai^iige  foydd  be  sustained^  and  oaose(yaantfy  no 
civil  9/^Qia  C9ttld  be  sustained  by  the  party  wiMMe<name 
was  foi^^    The<argumsnt  was  urged  in  the  ease-of 
BexY»  TfW-i^  bat  the  Ciourt  said,  that  fofgery  is  pninsk* 
abl€^  tboo^   t^  party  be  not  actually,  prejudiced^ 
if  he  mi|^t  be  prejudiced  by  it ;  and  therefeve  theyMd 
the  oouYiction  good,  and  that  there  waano  neceS8ity.ia 
prove  that  the  inciting  waa  published*  In  thojease«£|XHW' 
spiragTf « too»  it  ii  notnecessai7>  tfiat  any  aotualinjni^ 
should  be  dpne.    The  act  of  oonspiniey  is  itaslfan  ioMa^ 
ableofFeno^  .  Jxi.BrQ.Jbr.  tit.  ZWarni,  £LSt.,  itialaid 
dow|]^  .tlNit  the  JGraiiduLwt  .makiitg  of  a  coin  ia  an  oC> 
fence  aIthough,it,be,  never  utlered.^  It  is  cle^r,  Aat  n 
party  may  be  indicted  for  wyitSng  to  another  a  sbai*' 
derous  letter,  and,  as  fiu:  ae  im  l^ive  deciMona  ;gi% 
the  indi^Dnent.  must^be  i^.the  qouoty  whara.  Ae 
letter  is  put  into  the  post,  Bex  v.  Watson  (a),  and  Bex 

(a)  1  Campb.  815. 
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*~*      of  the  ktter  are  ndt  commAnicated  to  the  minds  of 

TheKxra 

j^f^  Others,  and  these  oases  are  unthorSties  to  shew  thAt 
the  writing  of  a  libel  is  an  ofibnce  distinct  fttm  that  of 
pubUshing.  The  fellacy  of  the  argument  on  the  ethet 
idde  consists  in  considering  the  t)uUication  of  the  libel 
ns  the  only  oflfence  {  whereas  it  constitutes  oAe  species 
Of  the  ofibnce  of  libelling,  and  also  aflbrds  evidence  ot 
the  intent  With  which  a  libel  is  written^ 

Admitting,  for  the  sake  of  the  argumenti  that  it  waa 
necessary  so  prove  a  pablication  to  support  the  charge 
in  this  information,  'still  the  venne  was  properly  laid  in 
Leieesktshfn ;  for  the  ofibnce  charged  consists  of  seve^ 
ral  parts,  the  coSposing,  the  writing,  and  the  pnblish-> 
ing.  And  fn  the  case  of  a  misdemeanor,  where  an 
oflPence  is  composed  of  facts  taking  place  in  two  coan« 
ties,  the  venue  may  be  laid  in  either*  Here  it  is  in 
evidence^  that  the  defendant  composed  and  wrote  the 
fibel  in  Leientmkirt^  and  that  he  caused  k  to  be  pub-^ 
lished  in  MidA^jt.  It  is  true  that  in  fdony  the  rale 
Is  diflferent  But  Lord  Hale  takes  the  disdnction 
between  a  felony  imd  a  misdemeanot,  (>&)  *<If  the 
idtece  were  partly  in  Middkiexi  where  the  Court 
sits,  and  partly  in  LeHdan,  or  any  other  foreign  oountry, 
the  felony  is  di^unishables  and  so  it  remains  at  this 
day,  notwithstanding  the  statute  (tf  d  &  8  £  0.  ^.  94. 6. 
But  yet  in  this  case  the  offiinder  ecMnmitting  part  of  the 
i^ftnce  in  Middlesex^  may  be  indicted  of  mispritton  of 
fUony  in  MkUOeseoi  or  committing  part  of  the  ofibnce 
in  Zembft,  may  be  indicted  of  mispriiion  of  felony  in 
XomJMi,  and  therenpon  fined  and  imprisoned }  and  ac- 

(a)  2  eampb.  506,  (6)  Balers  P.  C  6S2. 

cord* 


in  TMd  FiftsV  Taiit  itt  OEOfROE  IT.  W 

conliagly  it  WM  doiw  by  the  advice  of  alT  th*  Jadgc%  IMI0. 
and  th«  partial  fined ;  for  every  fekny  iiMludeB  inliprl*  ~. 
sien."  Lord  Hakt  tberefin'^  \tifB  it  dow%  ihdt  ti*  *>*<*'* 
though  the  felony  be  part  in  ood  eomty  ttid  piurt  111 
flnothei*,  and  it  therefore  diitraiiitkable  as  $ttcfay  yet 
that  as  to  the  misproion  of  the  felo&y,  the  tmiie  may 
be  laid  in  either  ooontye  He  goes  on  and  saysy  <*  And 
yet  obienre,  the  felony  was  one  totire  felony,  eendH 
mitted  in  two  eonnties,  and  therefore  neither  inquire* 
able  nor  determinable  in  one  coan^;  for  the  jffiy  of 
that  county  cannot  take  notice  of  part  of  the  fftct  conn 
mitted  in  another,  and  yet  the  misprision  of  that  felony 
was  inqniraUe  and  punishable  in  either  couiity  whei'd 
but  part  of  the  felony  was  conmiittedt  and  yet  the  joiy 
in  that  case  must  take  notice  of  tbt  entire  felony,  part 
whereof  was  committed  hi  another  county."  To  appif 
this  doctrine  to  the  present  case,  in  which  the  ^charge 
is,  that  the  defendant  wrote.  Composed,  aDd  published : 
admitting  it  to  be  ncMssary  to  prote  the  writings 
the  composing,  and  the  puUishbig,  it  is  snfflciedt  to 
shew  that  any  part  of  the  offence  was  conmntled  ift 
the  county  of  Leicnter;  and  here  it  is  proved  that 
the  libel  was  written  In  the  county  o(  Leieesferf  although 
it  Was  pubhshed  in  the  eounty  of  Middlesex^  In  Ifyxh 
kins'  PL  C.  Book  2.  i.  37*  it  is  said,  ^«  And  it  seems  by 
the  common  law,  if  a  fact  done  in  one  .county  prove 
a  nuisance  to  another^  it  may  be  indicted  iii  either 
county^"  Now  the  fact  itself  is  not  the  offinace^  but  the 
fact  coupled  with  the  injurious  consequence.  A  wind- 
mill erected  in  A.  may  not  be  a  nuisiknce  in  ^.,  but  may 
be  injurious  to  the  public  in  B. ;  the  windmill  may  be  in 
the  county  o(  A.^  and  the  highway  to  which  it  is  a  nui- 
sance may  be  in  the  county  of  J3.,  and  it  is  then 
3D?  indicts 
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1820.  indictable  in  either  county.  And  Hobsan*s  case  {a\ 
jBsser*B  case  (&),  and  the  opinion  of  Ashttrst  J.  in  Scoti  qui 
tarn  V.  Brest  (c),  Bex  v.  Brisae  (c),  and  Bex  v.  Bowes  (c), 
are  all  authorities  to  the  same  effect. 

Thirdly,  There  was  sufficient  evidence  of  a  publication 
in  the  county  of  Zeu^^s^^.  The  facts  proved  wer^  that 
the  defendant  wrote  the  letter  in  Leicestershire  f  that  he 
was  seen  there  on  the  day  it  bore  date^  and  on  the  fol- 
lowing day,  and^  that  it  came  through  the  hands  of 
Bickarsteth  in  an  envelope,  containing  directions  to  him 
to  transmit  it  to  Brookes  for  publication.  The  letter, 
therefore,  must  either  have  been  delivered  open  XoBidcer^ 
stetk  in  the  county  o{  Leicester^  or  it  must  have  beea 
transmitted  by  the  post  or  by  some  private  hand.  Now 
the  moment  the  defendant  put  the  libel  out  of  his  pos- 
session his  offence  was  complete.  And  it  is  clear  from 
the  nisi  prius  cases  of  ^^  v.  Watson  {d)  and  Bex  v.  WU- 
laims  (^),  that  Lord  EUenborough  was  of  opinion,  that  the 
putting  of  a  libellous  letter  into  the  post-office  in  one 
county  with  an  intent  that  it  should  be  delivered  to  a 
person  in  another  county  was  a  sufficient  publication  in 
the  first  In  the  case  ^Metcalfv.Marhham  (/),  the  letter 
was  transmitted  by  post  from  Htdl  to  a  person  in  Ger-- 
mawf.  The  venue  was  changed  upon  an  affidavit  that 
the  cause  of  action  arose  wholly  in  Yorkshiref  and  not 
elsewhere  within  the  kingdom.  A  rule  was  obtained 
to  bring  back  the  venue^  upon  an  affidavit  that  the 
letter  was  dated  at  HuU^  and  sent  by  post ;  and  it  was 

(ft)  Eati't  PIC.     Add&iida  xxir.  (5)  2  Eatt  P.  C  1125. 

(c)  J  Term  Hep.  238.  (c)  4  East,  16^ 

(c)  lb.  17L  (d)  l  Camj*,  215. 

W  2  Qnnpb,  506.  if)  ^  T.  A.  6S2. 
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Brgaedf  that  as  it  had  passed  through  other  counties^  1820. 
it  might  have  been  said  to  have  been  equally  pub- 
lished  in  each  of  those  counties.  The  Court,  however, 
were  of  opinion,  that  the  fact  of  the  letter  having  been 
put  into  the  post«office  in  the  county  of  York  was  8u& 
fident  to  support  that  part  of  the  a£Sdavit  that  the 
cause  of  action  arose  in  the  county  of  Yorif  and  not 
elsewhere  in  the  kingdom.  These  authorities  are  suffi- 
cient  to  shew  that  the  putting  a  letter  into  the  post  is  a 
sufficient  evidence  of  a  publication.  The  same  observ- 
ation applies  to  sending  a  letter  by  a  private  hand ;  for 
the  effect  of  the  decisions  is,  that  the  deliveiy  of  a 
libel  from  one  person  to  another  is  a  publication  in  point 
oflaw. 

[The  arguments  on  the  part  of  the  defendants  were 
not  concluded  in  this  term.} 


Aldiss  against  Bv^loj^sb^ 

A    RULE  having  been  obtained,  calling  upon  the  de-  Ptactice, 

fendant,  to  shew  cause  why  he  or  his  attorney  should 
not  pay  the  costs  incurred  by  the  plaintiff,  in  conse- 
quence of  six  different  notices  of  the  same  bail  having 
being  given.  It  appeared,  upon  the  affidavits,  that  the 
bail  having  attended,  under  two  of  the  notices,  before  a 
Judge  at  chambers,  one  justified,  and  the  other  was  re- 
jected on  some  formal  objection.  Four  other  notices 
were  afterwards  given,  but  the  bail  did  not  attend.  The 
defendant's  attordey  swore,  that,  from  the  instructions  he 
5  D  3       '  had 
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1630.       had  received  from  his  client,  he  believed  the  bail  would 
have  attended  on  the  days  mentioned  in  the  notice. 


AX.DIM 


Ocm^  shewed  cause.  By  the  practice  of  the  Court, 
the  plaintiff  would  not  be  entitled  to  any  costs,  if  the 
bail  had  justified,  because  there  was  no  change  of  the 
bail  The  plaintiff  ought  not,  therefore,  to  be  placed  in 
a  better  situation,  in  consequence  of  the  bail  not  having 
justifiedp 

Abbott  C.  J.  The  giving  of  these  frequent  no- 
tices of  bail  has  become  a  matter  of  so  n^upii  vei;:- 
ation}  that  it  is  fit  to  put  »  stop  to  the  practice.  In 
this  case  the  attorney  has  sworn,  that  he  believed,  from 
his  instructions,  that  the  bail  would  have  attended  on 
th^  d^ys  p^entioned  in  the  notices,  W^  think,  there- 
fore, in  this  case,  that  the  attorney  is  eiipusedt  \Vhen- 
ever  a  proper  case  occurs,  we  will  visit  the  defendant's 
attorney  with  costs  ;  for  it  is  his  duty  to  take  care  that 
the  bail  will  attend  pursuant  to  notice.  In  the  present 
case  the  rule  must  be  made  absolute  against  the  defend- 
ant alone. 

Rule  absolute. 
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ACCORD    AND    SATISFAC- 
TION, 

Ses  Pabtkkh  and  P{,eadikq. 

ACTION, 

See  Slavb  Tiiade. 

An  action  at  law  is  not  mamtaiB* 
able  upon  a  decree  of  a  court  of 
equity » for  a  specific  sum  of  money 
founded  on  eouitable  considera- 
tions only;  ana  therefore,  where 
a  bill  was  filed  for  the  specific 
performance  of  qii  agreement  for 
the  purchase  of  an  estate,  and  the 
decree  was  for  payment  of  interest 
on  the  purchase-money  and  costs : 
Held,  that  no  action  at  law  was 
maintainable  to  recover  f^uch  in- 
terest and  costs.  CarperUer  and 
Amtker  v.  Thornton,  M.  60  G.  3. 
Page  52 

AFFIDAVIT  TO  HOLD  TO 
BAIL, 

See  Practice,  17. 


ALEHOUSE-KEEPER^ 
See  ConvictioKj  2. 

ANNTJnr, 

See  Bankrotsct,  i. 

The  memorial  of  an  mmuity  grant- 
ed since  53  G.  3.  c.  14L  need  not 
state  that  the  annuity  is  redeem- 
able, nor  the  name  of  the  party  in 
whose  favour  the  warrant  of  attor- 
ney is  given,  Yems  v.  Smith,  M, 
60  G.  3.  page  206 

APOTHECARY, 

Where  a  defendant  was  sued  for  a 
penalty  under  55  G.  S.  c.  19*.  s  20., 
and  contended  that  he  was  within 
the  exception,  as  having,  prior  to 
August  1. 1815,  actually  practised 
as  an  apothecary:  Held,  that  it 
was  proper,  in  summing  up  to  the 
jury,  for  the  Judge  to  refer  to  the 
5th  section  of  the  act  as  describ- 
ing the  duty  of  an  apothecary  to 
be  to  make  up  the  prescriptions 
3D4  of 
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APPEENTICE, 


AssuMpsrr, 


of  physicians ;  and  it  appearing 
that  the  defendant  never  hady  or 
could  have  done  so,  prior  to 
August  1.  1815,  that  such  total  in- 
capacity was  cogent  evidence  to 
be  left  to  th^  jury,  and  that  they 
did  right  to  find  that  he  had  never 
practised  as  an  apothecary,  al- 
though, in  fact,  he  had  on  many 
occasions  administered  medicines 
to  various  patients  prior  to  that 
period.  Apothecaries'  Company  v. 
WarbuHon^  M.  60  G.  8,   rage  40 

APPEAL. 

By  49  G.  3,  c.  6S«  «.5.  ten  clear  days' 
notice  of  the  intention  to  appeal 
is  required:  Held,  that  the  ten 
days  are  to  be  taken  exclusively 
both  of  the  dav  of  serving  the 
notice  and  the  isy  of  holding  the 
sessions.  Rex  v.  Justices  of  He- 
refor(t$hir0i  E.  1  G.  4,  581 

APPRENTICE. 

It  Covekiant  upon  an  indenture  of 
apprenticeship,  by  the  master 
against  the  father;  breach,  that 
the  apprmtice  absented  himself 
from  the  service;  plea,  that  the 
soafaitMuUy  served  till  he  came  of 
age,  and  that  he  then  avoided  the 
indenture:  Held,  that  this  was 
no  answer  to  the  action.  Cuming 
v.HiUfM.GOG.S.  59 

2*  A  £eidier  has,  at  the  conmion 
laW)  no  authority  to  bind  his  infant 
SOB  apprentice  without  his  assent ; 
and  consequently,  where  an  in- 
denture of  apprenticeship  was  ex- 
ecuted by  the  master  and  the  fa- 
ther of  the  apprentice,  but  not 
also  by  the  apprentice  himself: 
Held,  that  it  was  invalid,  and  that 
7ko  settlement  could  be  gained  un- 
der it.  Rex  V.  Inhabitants  of 
Amcdeyy  E.lG.4f.  584 

ASSUMPMT. 
1.  Money  lent,  and  applied  by  the 


t 


borrower  for  the  express  purpose 
of  settlbg  losses  on  illegsJ  stock- 
obbing  transactions,  to  which  the 
ender  was  no  part^,  cannot  be 
recovered  back  by  him.  Cannon 
v.Bryce^  M.  60G.3.      Page  179 

2.  Where  A.  under  a  contract  to 
deliver  spring  wheat  had  delivered 
to  B*  winter  wheat,  and  J?,  having 
again  sold  the  same  as  spring 
wheat,  had  in  consequence  been 
compelled,  after  a  suit  in  Scot" 
land  which  lasted  many  years,  to 
pay  damages  to  the  vendee ;  and 
amrwards  B.  brought  an  action 
of  assumpsit  against  A*  for  hia 
breach  of  contract,  alleging  as 
special  damage  the  danmses  so 
recovered:  Held,  that  although 
such  special  damage  had  occurred 
within  six  years  before  the  com- 
mencement of  the  action  by  B^ 
against  ^.,  yet  that  the  breach  of 
contract,  which  in  assumpsit  was 
the  gist  of  the  action,  having  oc- 
curred and  become  known  to  Bm 
more  than  six  years  before  that 
period,  A.  might  properly  plead 
actio  non  accrevit  infra  sex  an- 
nos.  Battley  v.  Faulkner^  H* 
60G.S.andlG.4.  288 

3.  Where  a  bill  of  exchange  pay- 
able at  the  house  of  A*  had  been 
there  presented  for  payment,  and 
dishonoured^  and  the  acceptor  af- 
terwards remitted  to  ^.  a  sum  of 
money  for  the  purpose  of  en- 
abling him  to  pay  the  dishonoured 
bill,  and  also  another  of  less  va- 
lue. And  A.  in  answer  stated  the 
fact  of  the  bill  having  been  dis- 
honoured, but  added,  that  the 
money  received  should  be  carried 
to  the  acceptor's  account,  and  did 
afterwards  pay  the  smaller  bill: 
Held,  that  the  holder  of  the  ori- 
ginal bill  could  not  maintain  an 
action  against  A.,  there  being  no 
privity  between  them.  Yates  and 
Others  v.  BM  md  Others,  T. 
1G.4,  643 

4.  Cer- 


ATTORNEY. 


BANKRUPTCY, 


4h  Certun  policies  of  insurance  be« 
longing  to  A,  had  been  deposited 
by  nim  as  a  security  for  a  debt  of 
800/.  at  a  banker's.  B.,  who  was 
acquainted  widi  these  circum- 
stances, afterwards^  at  the  desire 
of  A.y  expressly  undertook  to 
take  the  policies  and  settle  with 
//.  W,,  and  to  pay  in  the  amount 
which  he  might  receive  at  the 
banker's  to  A>*s  account  there. 
Upon  this  undertaking  the  po- 
licies were  given  to  him,  and  upon 
them  he  received  the  sum  of  9492. 
A.  having  become  bankrupt,  and 
being  then  indebted  to  B.  in  a 
larger  sum,  the  latter  refused  to 
pay  over  the  money  so  received : 
Held,  that  the  assignee  of  A, 
could  not  (even  with  the  assent  of 
the  banker)  maintain  any  action 
against  B.  for  the  breach  of  his 
undertaking.  Chalmers  v.  Page^ 
r,  1G.4.  Page  697 

ATTORNEY, 

See  Prikcipai.  and  Agent,  1. 
Practigb,  5. 

1.  In  the  investigation  of  a  charge 
of  felony  before  a  magistrate,  an 
attorney  is  only  as  a  matter  of 
courtesy  permitted;  but  has  no 
right  to  be  present,  nor  can  he 
comment  on  the  evidence  so  as  to 
apply  the  law  to  it,  unless  he  be  re- 
quested by  the  magistrate  to  give 
his  opinion  and  advice  upon  the 
case.  Rexv.  Borron,  H,  60  G.  3. 
andlG.4.  432 

2.  A  charge  for  preparing  an  affi- 
davit of  the  petitioning  creditor's 
debt  and  bond  to  the  Chancellor, 
in  order  to  obtain  a  commission 
of  bankruptcy,  is  not  a  taxable 
item  in  an  attomey^s  bill,  within 
2  G.  2.  e.  2:5.  s.  23.  as  being  a 
charge  at  law  or  in  equity,  the 
affidavit  not  having  been  sworn, 
nor  a  commission  issued.  Burton 
Vf  Chatterton^  £,  1  G.  4.        486 


AWARD, 

The  Court  will  not  set  aside  an  award 
on  the  ground  that  the  arbitrators 
have  decided  contrary  to  law,  un- 
less the  law  be  clear  upon  the  sub- 
ject; and,  therefore,  where  the 
captain  had  sold,  at  an  intermedi- 
ate port,  part  of  the  cargo,  at  a 
price  higher  than  it  woiSd  have 
fetched  at  the  port  of  destination, 
and,  upon  a  re&rence  to  settle  the 
average  loss  between  the  ship- 
owner and  charterers,  the  arbi- 
trators (who  were  mercantile  men) 
allowed  for  the  actual  value  of  the 
goods,  when  sold,  and  not  for  the 
price  they  would  have  fetched  at 
the  port  of  destination,  the  Court 
refused  to  set  aside  the  award. 
Richardson  v.  Nourse^  M*  60  G,  8, 
Page  287 

BANKRUPTCY. 

1.  By  the  49  G.  3.  c.  121.  s.  8.,  the 
certificate  of  a  bankrupt  is  a  bar, 
not  only  to  any  action  at  the  suit 
of  the  surety  for  the  recovery  of 
money  paid  in  discharge  of  the 
original  debt,  but  to  any  action 
for  the  consequential  damage  ac- 
cruing from  the  non-payment,  by 
the  bankrupt,  of  the  original  debt 
when  due ;  and,  therefore,  where 
the  acceptor  of  an  accommodation 
bill  brought  an  action  against  the 
drawer,  who  had  become  bank- 
rupt, for  not  providing  him  with 
funds  to  pay  the  bill  when  due, 
whereby  he  had  incurred  the  costs 
of  an  action,  and  was  obliged  to 
sell  an  'estate,  in  order  to  raise 
money  to  pay  the  bill,  the  cer- 
tificate was  held  to  be  a  good 
bar.  Van  Sandau  v.  Corsbie^  M. 
60  G.  3.  IS 

2.  Upon  a  motion  for  a  prohibition 
to  the  Lord  Chancellor,  sitting  in 
bankruptcy,  it  appeared,  that  the 
assignees  nadr  seized,  as  the  pro- 
perty of  the  bankrupt,  a  farm,  be- 
longing 
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BANKRUPTCY. 


longing  to  A.  B*f  wi  had  kept  it 
a  lon^  time  and  nusniana«;ea  it; 
and  that  the  Lord  Chancellor  had 
referred  it  to  the  Master,  to  take 
the  account  between  A,B.  and  the 
.  assignees,  in  respect  of  such  pro- 
perty and  of  its  mismanagement ; 
and  afterwards,  upon  his  report, 
had  ordered  a  certain  sum  to  be 
paid  to  Af  B.  by  the  assignees,  the 
commission  hanng  been  previously 
superseded :  Held,  first,  that  the 
jurisdiction  of  the  Lord  Chancel- 
lor, sitting  in  bankruptcy,  was  not 
confined  to  the  period  during 
which  the  commission  subsisted. 
Secondly,  that  he  had  not  exceed- 
ed his  jurisdiction,  in  ordering  the 
Master  to  take  an  account,  as  to 
the  mismanagement  &c.  of  the 
property,  nor  in  making  the  as- 
signees personally  liable,  beyond 
the  funds  in  their  hands,  for  such 
mismanitgement  i 

Thirdly,  that  the  Lord  Chan- 
cellor had  jurisdiction  over  all  ef- 
fects taken  under  the  commission, 
as  well  those  of  strangers  as  of  the 
bankrupt,  and  over  tne  assignees, 
for  all  acts  done  by  them  in  their 
character  of  assignees,  by  virtue  or 
under  colour  of  the  commission  : 

Fourthly,  that,  in  cases  where 
the  Lord  Chancellor  has  jurisdic- 
tion generally,  this  Court  has  no 
authority  to  revise  his  order : 

Fifthly,  that  no  prohibition  can 
be  granted,  after  the  final  order  of 
the  Lord  Chancellor,  unless  there 
be  an  original  want  of  jurisdic- 
tion apparent  on  the  face  of  the 
proceedings. 

Quaere,  whether  this  Court  have 
authority  to  direct  a  prohibition  to 
the  Lord  Chancellor,  sitting  in 
bankruptcy.  Ex  parte  Cowauy 
M.  60  G.  3.  Page  123 

3.  Where  a  person,  entitled  to  take 
out  letters  of  administration,  neg- 
lected to  do  so,  but  remained  m 
possession  of  the  goods  of  the  in- 


testate, and  being  $q  in  iMttsesaioiib 
became  a  bankrupt ;  ana  a  creditor 
of  the  intestate>  afterwards  took 
out  letters  of  administration,  and 
claimed  the  ooods  from  the  as- 
signees:  Held,  that  these  ffoo^ls 
were  within  21  Jac.  c.  19wy  bein^ 
property  in  the  possession,  order, 
and  disposition  of  the  bankrupt, 
with  the  consent  of  the  true  owner, 
and  that  the  assignees  were  there- 
fore entitled  to  them.    Fox^  Ad-- 
ministratary  v.  Fisher,  M.  60  G.  3- 
Page  135 

4.  A  surety  under  an  annuity-deed 
is  not  entitled,  under  49  G>S^ 
c.  12L  9>  8««  to  prove  the  value  of 
the  annuity  as  a  debt  under  the 
commission;  and  therefore,  where 
such  a  surety  had  redeemed  the 
annuity,  subsequently  to  the  bank- 
ruptcy, it  was  held,  that  he  was 
entitled  to  maintain  an  actioa  for 
the  value  against  the  bankrupt, 
who  had  obtained  his  certificate, 
and  that,  although  the  grantee  had 
proved  under  the  17th  section. 
Flanagan  v.  Watkins,  M.  60  G.  3. 

186 

5.  Where  the  assignees  of  an  uncer- 
tificated bankrupt,  by  agreement, 
for  a  valuable  consideration  paid 
to  them  by  a  third  person,  had 
left  the  bankrupt's  furniture,  &-c., 
in  his  possession,  and  afterwards, 
notwithstanding  such  agreement, 
seized  the  same  ;  it  was  held,  that 
they  were  justified  in  so  doing,  an 
uncertificated  bankrupt  not  being 
entitled  to  retain  any  property 
against  his  assignees.  Nias  y. 
Adamon,  M.  60  G.  3.  225 

6.  One  of  two  assignees  of  a  lease 
gave  a  bond  to  the  lessee,  by 
whom  the  assignment  was  made, 
conditioned  for  the  payment  of 
the  rent  to  the  lessor,  and  the 
performance  of  the  other  cove- 
nants in  the  lease,  and  for  indem- 
nifying the  lessee  against  the 
non-performance    of    the    cove- 

nantS; 


BANKRUPTCY. 


BILL  OF  EXCHANGE. 


fianti,  |>otb  the  aMigneei  of  the 
lease  having  beaome  bankrupt, 
and  the  bond  having  been  forfeited 
before  the  bankruptcy:  Held, 
ttiat  the  lessee  could  not  prove  in 
respect  of  the  penalty  under  the 
commission,  the  bond  being  incapa- 
ble of  valuation ;  Held,  also,  that 
he  could  not  prove  for  the  damages 
which  bad  accrued  previous  to 
the  bankruptcy,  not  having  paid 
them  to  the  lessor:  Held,  al^o, 
th^t  the  49  G-  3,  c.  121.  s.  19.,  ap- 
plies onl^  to  cases  between  the 
lessor  and  lessee,  or  assignee  of 
the  lease,  and  not  to  cases  be- 
tween the  lessee  and  the  assignee 
of  the  lease,  Taylor  v-  Youngs 
Kl<}.4!.  Page  521 

7.  A  joint  commission  of  bankruptcy 
having  issued  against  the  tenant 
for  life  and  the  tenant  in  tail: 
Held,  that  the  assignees,  by  the 
bargain  and  sale,  only  tooK  an 
estate  for  life  in  the  premises,  and 
abase  fee  in  remainder,  Jervis  and 
Another  y.  Tayleury  E.  1  G.4.  557 

8«  Certain  policies  of  insurance  be- 
longing to  A»  had  been  deposited 
by  nim  as  a  security  for  a  debt  of 
SOOl.  at  a  banker's.  J9.,  who  was 
acquainted  with  these  circum- 
stances, afterwards,  at  the  desire 
of  A,9  expressly  undertook  to  take 
the  policies  and  to  settle  with 
H.  W,r  and  to  pay  hi  the  amount 
which  he  might  receive  at  the 
banker's  to  A*b  account  there. 
Upon  this  undertaking  the  policies 
were  given  to  him,  and  upon  them 
he  received  the  sum  of  949/.  A. 
having  become  bankrupt,  and 
being  then  indebted  to  B.  in  a 
larger  sum,  the  latter  refused  to 
pay  over  the  money  so  received : 
Held,  that  the  assienee  of  A. 
could  not  (even  with  tne  assent  of 
the  hanker)  maintain  any  action 
against  J9.  for  the  breach  of  his 
undertaking.  Chalmers  v.  Pagey 
J.  1G.4.  697 


BASTABD, 
Se$  Ju4TiC99|  9* 

BILL  OF  EXCHANGE, 
See  Libit,  2. 

L  A  corporation  not  established  for 
trading  purposes,  cannot  be  ac- 
ceptors of  a  Dill  of  exchange,  pay- 
able at  a  less  period  than  six 
months  from  the  date;  because 
such  a  case  fklls  within  the  provi- 
sion of  the  several  acts  passed  for 
the  protection  of  the  Bank  of 
England^  by  which  it  is  enacted, 
that  it  shall  not  be  lawful  for  any 
body  corporate  to  borrow,  owe,  or 
take  up  any  money  upon  their 
bills  or  notes  payable  at  de- 
mand, or  at  any  less  time  than  six 
months  fron^  the  borrowing  there- 
of: Quaere,  whether  any  except  a 
trading  corporation  can  bind  them- 
selves as  parties  to  a  bill  of  ex- 
change. Broughton  v.  Proprietors 
of  the  Manchester  and  Salford 
Water  Works,  M.  60  G.  3.  Page  1 

2.  In  an  action  upon  a  bill  of  ex- 
change with  several  indorsements, 
by  a  plaintifF  who  had  paid  the 
bill  under  protest  for  the  honour 
of  one  of  the  indorsers,  it  was  held 
sufficients  even  upon  special  de- 
murrer, to  state  that  he  had  paid 
the  bill  according  to  the  u^age 
and  custom  of  merchant^,  without 
stating  that  he  had  paid  it  to 
the  latit  indorsee.  Cox  v^  E^rle, 
H.  60  G.  3.  and  1  G.  4,  430 

3.  Where  a  bill  was  drawn  for  the 
accommodation  of  an  indorsee, 
and  neither  such  indorsee  ppr  the 
drawer  had  an/ effects  in  Uie  hands 
of  the  acceptor:  Held,  th<^  a 
subsequent  indorsee,  in  order  to 
entitle  him  to  recover  against  the 
drawer,  is  bound  to  give  notice  of 
non-payment.  Cory  and  Others 
V.  Scott,  T.  1  G.  4.  619 

CANAL, 


166 


CONSTABLE, 


COPYHOLD. 


CANAL. 

Where,  by  a  canal  act,  a  toll  of  1«. 
per  ton  was  imposed  upon  all  coal, 
&c.  navigated  upon  any  part  of 
the  canal  from  a  place  A.y  or  from 
any  place  within  two  miles  there- 
of: Held,  that  this  only  applied  to 
voyages  commencing  within  those 
limits,  and  that  no  such  toll  was 
payable  for  coal  loaded  at  a  place 
more  than  two  miles  from  A*,  al- 
though conveyed  upon  a  p^  of 
the  canal  within  two  miles  of  A. 
Brittain  v.  The  Cromfbrd  Canal 
Company^  M.60G,S.    Page  199 

CHARITABLE  USE, 
See  CoPTHOLD,  1. 

CLERK  OF  THE  PEACE, 

See  Skssions. 

COMMON, 
See  Copyhold,  9. 

CONSIGNOR  AND  CON- 
SIGNEE. 

By  a  bill  of  lading,  the  captain  was 
to  deliver  the  goods  for  the  con- 
signor, and,  in  his  name,  to  the 
consignee.  At  the  time  of  ship- 
ment, the  consignee  had  no  pro- 
perty in  the  goods :  Held,  that  an 
action  against  the  ship-owners  for 
damage  done  to  the  goods,  must 
be  brought  in  the  name  of  the 
consignor ;  and  that,  although  thcv 
consignee  had  insured  the  goods 
and  advanced  the  premiums  of  in- 
surance before  the  arrival  of  the 
ship.  Sargent  v.  Morris,  if.  60 
6.3.  and  IG.  4.  277 

CONSTABLE. 

A  constable  acting  under  a  warrant 
commanding  him  to  take  the  goods 
of  il.,  takes  the  goods  of  j3.,  be- 


lieving them  to  belong  to  A.z 
Held,  that  he  was  entiUed  to  the 
protection  of  the  stat.  24*  G*  2^ 
c,  44.  8,  8.,  and  that  an  actioim 
against  him  must  be  brought 
within  six  calendar  months.  Par^' 
ton  V.  Williams^  H.  60  G.  3.  and 
IG.4^  Page  830 

CONVICTION. 

1.  A  conviction  stated,  that  plaintiff 
having  been  brought  before  a  ma- 
gistrate on  an  information  charg- 
mg  him  with  having  unlawfuUy  re- 
turned without  a  certificate  to  a 
parish  from  which  he  had  beea 
removed,  and  that  upon  that  oc- 
casion he  confessed  himself  guilQr : 
Held,  that  this  conviction  was 
^ood  upon  the  face  of  it,  and  that 
It  was  not  necessary  to  state  in  it 
expressly  any  act  of  vagrancy,  it 
bemg  for  the  party  convicted  to 
shew  in' his  defence  that  he  did  not 
return  in  a  state  of  pauperism* 
Mann  v.  Davers,  clerk)  itf.  60 
G.  3.  103 

2.  The  21  Jac.  1.  c.  7.  provides, 
that  an  alehouse-keeper  suffering 
inhabitants  of  the  parish  to  tipple, 
may  be  convicted  on  the  oath  of 
one  witness ;  and  the  1  Car.  c.  4>. 
extends  the  same  penalty  to  the 
case  of  strangers^  but  requires 
proof  by  two  witnesses :  Held, 
therefore,  that  a  conviction  stated 
to  be  on  the  oath  of  one  witness 
against  an  alehouse-keeper,  for 
permitting  persons  to  tipple  in  his 
alehouse,  was  bad,  for  not  stating 
whether  those  persons  were  in* 
habitants  or  strangers*  Bex  v. 
Dow,  JS.  1G.4.  596 

COPYHOLD. 
1.  A  conveyance  of  copyhold  lands 
to  charitable  uses,  in  the  life-time 
of  the  par^,  is  within  9  G.  2.  c.  36., 
and  therefore  must  be  made  with 
the  formalities  required  by  that 

act. 


CORPORATION. 


I&t 


act  The  Coun  will  not,  even 
after  a  long  and  undisturbed  en- 
joyment, presume  a  bargain,  and 
sale,  and  enrolment  of  the  same  in 
Chancery : 

Qu«ere,  if  it  would  be  sufficient, 
in  the  case  of  copyhold,  to  der 
clare  the  uses  by  a  deed,  con- 
formably to  9  G.  2.  c.  36«,  and  to 
cause  such  deed  to  be  enrolled  in 
Chancery.  Doe  dem.  H&mson  v. 
Waterton,  M.  60  G.  3.    Paee  149 

2.  A  copyhold  tenement,  to  which  a 
right  of  common  was  annexed, 
having  vested  in  the  lord  by  for- 
feiture, he  re-granted  it  as  a  copy- 
hold, with  tne  appurtenances : 
Held,  that  bavins  always  conti- 
nued demisable,  while  in  the  hands 
of  the  lord,  it  was  a  customary 
tenement,  and,  as  such,  was  still  en- 
titled to  right  of  common :  Held, 
secondly,  that  a  custom  for  the 
lord  to  grant  leases  of  the  waste  of 
the  manor,  without  restriction,  is 
bad  in  point  of  law.  Badger  v. 
Ford,  if.  r.  60  G.  3.      Page  153 

S.  A  copyhold  of  inheritance  is  not 
forfeited  by  a  conviction  of  felony 
without  attainder,  unless  there  be 
a  special  custom  in  the  manor. 
Rex  v.    WUles,  knt.,    E.  1  G.  4. 
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CORONER. 

A  coroner's  duty  is  judicial,  and  he 
can  only  take  an  inquest  super 
visum  corporis ;  and  an  inquest  in 
which  the  jury  were  not  sworn  by 
the  coroner  himself,  and  super 
.  visum  corporis  is  absolutely  void. 
The  Court  will  not,  therefore,  af- 
ter an  adjournment  by  the  coro- 
ner of  such  an  mquest,  grant  any 
mandamus  to  compel  him  to  pro- 
ceed in  it.  Rex  v.  Ferrand,  M> 
60  G.  3.  260 

CORPORATION. 
1.  A  corporation  not  established  for 


trading  purposes,  cannot  be  ac- 
ceptors of  a  bill  of  exchange  pay- 
able at  a  less  period  than  six 
.  months  from  the  date ;  because 
such  a  case  falls  within  the  pro- 
vision of  the  several  acts  passed 
for  the  protection  of  the  bank  of 
England,  by  which  it  is  enacted, 
that  it  shall  not  be  lawful  for  any 
body  corporate  to  borrow,  owe» 
or  take  up  any  money  upon  their 
bills  or  notes  payable  at  demand, 
or  at  any  less  time  ^  than  six 
months  from  the  borrowing  there- 
of: Quaere,  whether  any,  except 
a  trading  corporation,  can  bind 
themselves  as  parties  to  a  bill  of 
exchange.  Brouahton  v.  The 
Proprietors  qfthe  Manchester  and 
Salford  Water  Works,  M.  60  G.  3. 
Pagel 

2.  A  justification  in  trespass  stated, 
that  by  custom,  a  court  had,  from 
time  immemorial,  been  holden  be- 
fore the  steward  and  port-reeve  of 
a  borough,  or  their  sufficient  de- 
puty or  deputies,  and  that  a  court 
was  holden  before  C.  2).,  the  de- 
puty of  A.  B.f  who  was  then 
steward  and  port-reeve  :  Held, 
that  upon  this  plea  die  two  offices 
must  be  taken  to  have  been  com- 
patible, and  that  the  i^pointment 
of  the  deputy  by  the  person  hold- 
ing both  offices  was  sufficient. 
Green  v.  Davies  and  Another,  M. 
60  G.  3.  60 

3.  Apleato  aquowarranto  stated  that 
an  immemorial  court-leet  was  in 
part  holden  in  the  mcMming  and  in 
part  in  the  evening,  and  that  thecus- 
tom  had  been  to  elect  the  mayor  at 
the  morning  court,  which  burgess 
had  been  accustomed  to  be  sworn 
into  office  at  the  evening  court  by . 
the  steward  or  his  deputy.  The  re- 
plication denied  the  mode  of  elec- 
tion ;  and  there  was  also  an  issue, 
«  not  duly  sworn.'*  At  the  trial 
it  appeared,  that,  in  addition  to 
the  custom  set  out  ii^  the  plea,  it 

*^    had 
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hftd  been  ttsuAl  tbf  the  leel  jury 
to  pt^etit)  in  waiting,  the  can- 
didate who  had  ttiost  votes  at  the 
morning  coort,  to  be  sworn  in  by 
the  steward  at  the  erening  court ; 
but  th^  had  no  eontrol  over  the 
poll  i  Held,  that  this  was  a  tnere 
ministerial  act,  on  their  part,  and 
that  it  was  no  ^sential  part  of  the 
custom,  and  need  not  be  stated  on 
the  record.  Rex  v.  Rtyadand,  M. 
60  0. 9.  Page  ISO 

4.  By  the  charter  of  a  borough  it 
was  directed,  that  when  it  should 
happen  that  any  df  the  capital 
burgesses  should  die,  or  dwell  out 
of  the  borough,  or  for  some  cause 
be  removed,  it  should  be  lawful 
for  the  remi^nder  to  elect  others 
in  the  place  of  those  so  happening 
to  die  or  be  removed :  Held,  that 
these  irords  were  not  so  unam- 
biguous as  to  warrant  the  court  in 
granting  a  mandamus  to  admit 
two  persons  in  the  room  of  two 
hono-resident  capital  burgesses,  the 
corporation  not  having  previously 
removed  them  for  this  cause  fVom 
their  offices.  Rex  v.  Mayor  of 
Truro,  E.  1G.4.  590 

5.  On  the  charter  days  fbr  the  elec- 
tion of  lord  mayor  of  the  crty  of 
London^  the  business  of  the  elec- 
tion ought  to  have  the  precedence 
of  all  other  matters;  and  there- 
fore it  is  not  lawful,  after  the  lord 
mayor  and  aldermen  have  retired 
from  the  hustings,  to  propose  any 
other  business  inconsistent  with 
the  election,  the  discussion  of 
which  may  have  the  effect  of  put- 
ting it  off  altogether.  Rex  v.  Par- 
h/ns  and  Others,   T.  1  G.4.    668 

COSTS- 

1.  Plaintifls  sued,  as  executors,  for 
the  balance  of  an  account  due  to 
the  testator ;  and,  it  appearing  at 
the  trial  that  the  balance  claimed 
fDTOSt  oat  of  matters  of  account 


COVENANT, 

between  the  plabtifi  in  theif  own 
right,  tts  surviving  partners  of  the 
testator,  they  were  nonsuited. 
Held,  that  the  Court  had  no  power 
to  order  the  defendant  to  have  his 
costs  allowed  him  as  costs  in  the 
Cause^  Barnard  and  Another,  Ex-- 
e^uiors,  V.  Higdon,  M.  60  G.  S.  213 
2*  To  trespass  quare  clausum  fregit, 
defendant  pleaded  not  guilty,  and 
a  justification  of  a  right  or  way ; 
plaintiff,  in  replication,  admitted 
the  right  of  way,  and  iiew  assigned 
extra  viam.  The  plaintiff  having 
obtained  a  verdict  on  the  new  as- 
signment, with  1^.  damf^^es,  was 
held  entitled  to  full  costs.  Taylor 
y.  NichoUs,  H.  60  G.  5.  and 
1  G.  4^.  Page  443 

COUNTY  RATE. 

A  dis^ict^  situate  within  the  local 
limits  of  the  county  of  Y&rk,  from 
time  immemorial  had  been  part  of 
the  county  of  Durham,  yet  had 
always  contributed  to  the  public 
burdens  of  the  county  of  York  .•" 
Held,  that  it  was  to  be  presumed 
thait  such  district,  either  in  the 
original  division  of  land  into  coun- 
ties, or  at  some  subsequent  period 
(when  it  was  separated  from  the 
county  of  York),  was  made  psrt 
of  the  county  oi  Durham,  on  con- 
dition of  its  contributing  to  the 
burdens  of  the  county  of  York, 
and  that  such  district  was  liable 
to  the  county-rate  of  Yorkshire, 
Johnson  v.  Dealtry  and  Others, 
M.  T.  60  G.  S.  72 

COURT, 
See  Pleading,  2. 

COVENANT, 

See  Apprentice,  L 

1.  Where  A,,  being  possessed  of 
certain  premises  for  a  term  of 
years,  assigned  part  of  them  over 

to 


COVENANT. 


DEVISE. 


M» 


to  B.  for  the  residae  of  Ub  tmn, 
with  a  doveoant  fbt  qUkri;  enjoy- 
menty  and  B.  afterwards  assigned 
them  over  to  C.  /  Held^  that  C, 
having  been  evicted  by  </.  S.^  the 
lessor  of  A.^  for  a  breach  of  cove- 
nant committed  by  A.  previously 
to  the  assignment  to  B.,  might 
maintain  an  action  against  A.  upon 
the  covenant  for  quiet  enjoyment, 
on  the  ground  that  there  was  a 
privity  of  estate  between  A»  and  C* 

Secondly,  the  declaration  having  set 
out  the  indenture  from  A.  to  jB., 
in  which  it  was  recited  that  «/•  S. 
by  indenture  demised  to  A»  the 
premises;  and  it  afterwards  ap- 
pearing on  the  face  of  the  declar- 
ation, that  J»  S»  had  entered  and 
ejected  C*  from  the  premises  for 
a  forfeiture :  Held,  that  the  Court 
might,  particularly  after  a  verdict, 
presume  that  J,  S*  had  a  title  to 
the  premises,  although  there  was 
no  express  allegation  of  that  fact. 

Thirdly,  when  part  of  the  special 
damage  laid  in  the  declaration  did 
not  fall  strictly  within  the  covenant 
alleged  to  be  broken,  it  is  to  be 
presumed,  after  verdict,  that  the 
jury  were  directed  at  the  trial  not 
to  take  that  part  into  their  con- 
sideration. Campbell  v.  Letoisy 
H.  60  G.  3.  and  1  G.  4.    Pftge  392 

2*  Where  ^.,  being  seised  of  certain 
real  estates,  conveyed  part  of  them 
to  the  uses  of  the  settlement  at  the 
time  of  his  second  marriage,  and 
also  covenanted  with  the  trustees 
that  he  would,  by  will  or  other- 
wise, give  and  devise  all  other  his 
real  estates,  and  also  his  personal 
estate  and  effects  whatsoever  and 
wheresoever,  to  and  amongst  the 
children  both  of  his  first  and  se- 
cond marriage,  share  and  share 
alike:  Held,  that  this  covenant 
was  applicable  only  to  such  real 
and  personal  estate  of  which  A. 
might  die  seised  or  possessed,  and 
Ihgt  it  did  not  prevent  him  from 


diftposltlg  freel^i  dulrhiff  hiil  life, 
of  such  part  of  his  real  estate  as 
was  not  settled,  or  which  he  might 
acquire  subsequently  to  the  dAte 
of  the  settlement.  Needham  v. 
Kirkman^  E.  I  6.4.  flSl 

Where  a  party  took  seven^-sixteentiis 
of  certain  premises,  the  whole  of 
which  then  were  rated  at  the  an- 
nual value  of  35/.,  and  the  lessor 
covenanted  to  pay  all  taxes  then 
chargeable  on  the  premfses,  or 
any  part  thereof,  or  on  the  yearly 
rent  thereby  reserved,  and  tne  les- 
see covenanted  to  pay  till  Jresh 
taxes  which  should  thereafter  be 
charged  upon  the  premises,  or  any 
part  thereof;  Held,  hj  Ba^tey 
and  Holroyd  Js.,  dissentlente  aS- 
bcftt  C.  J.,  that  the  true  construc- 
tion of  these  covenants  was,  that 
the  lessor  should  pay  such  taxes 
as  were  chargeable  on  the  pre- 
mises at  the  time  of  making  the 
lease,  considering  them  as  of  the 
annual  value  of  seven-sixteenths 
of  35/*,  and  that  the  lessee  should 
pay  all  ftesh  taxes,  and  all  such 
additions  to  the  taxes  formerly 
chargeable,  as  were  occasioned 
by  the  improved  value  of  the  pre- 
mises. Watson  v.  Atkins^  T. 
IG.  4.  Page  647 

CRIMINAL  INFORMATION, 

^e  Practice,  20. 

CROSS  REMAINDERS, 
iS^e  Devise,  1. 

DEED, 

Set  Fine. 

DEVISE. 
See  FiKB,  1. 
1.  A  testator  having  three  sons,  de- 
vised as  follows ;  I  leave  the  Withy 
Stakes  farm,  with  the  appurtenants, 
to  my  two  youngest  «ooi,  John 
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and  Oeorgef  equally  between  them, 
share  ana  share  alike.;  and  I  en* 
tail  the  said  farm  on  the  male 
heirs  of  John  and  George^  being 
bom  in  wedlock.  There  being  no 
devise  over,  it  was  held»  that  cross- 
remainders  could  not  be  raised  bv 
implication,  and  that  on  the  death 
oi  George  without  issue,  his  moiety 
went  to  the  heir  at  law.  Cooler 
Y.  Jones,  H.  60  G.  3.  and  1  6r.4i. 

425 
^  Where  a  testatori  having  devised 
copyhold  lands  to  A*  for  lifci  with 
different  remainders  overi  and  hav- 
ing surrendered  them  to  the  uses 
ofhis  will,  afterwards,  in  contem- 
plation of  marriage,  conveyed  his 
estates  to  trustees  and  their  heirs, 
to  secure  a  jointure  for  his  in- 
tended wife,  and  subject  to  a  term 
of  99  years  for  that  purpose,  to 
the  use  of  himself  in  fee,  and  sub- 
seauently  surrendered  his  copy- 
hold lands  to  these  uses :  Held, 
that  this  did  not  amount  to  a  total 
revocation  of  his  will,  but  that  the 
devisee  took  the  copyhold  land, 
subject  to  the  charge  created  by 
the  settlement*  VatDser  and  Others 
Y.  Jeffer^  and  Others^  H.60G.S. 
andlG.4.  Fa^e  4S2 

S.  A  testator,  by  his  will,  devised 
all  his  real  estates  in  several  pa- 
rishes to  trustees,  their  heirs  and 
assigns  for  ever,  upon  trust  to  sell 
his  estate  at  H.  to  pay  his  debts ; 
and  in  case  it  should  not  be  suf- 
ficient, then,  as  to  his  estate  at  F. 
upon  trust,  to  sell  that  also,  to 
make  good  the  deficiency;  but, 
in  case  it  should  not  be  necessary,, 
then,  as  to  his  estate  at  F.  and  ms 
other  remaining  estates  in  trust, 
to  receive  the  rents  and  profits 
till  his  daughter  came  of  age,  and 
then  to  pay  such  of  the  rents  and 

Erofits  as  had  not  been  applied  to 
er  maintenance  and  education, 
toeether  with  the  surplus  money 
arising  from  the  sale  of  hii^  estate 


at  JFv,  if  it  should  be  sold,  to  his 
daughter,  upoa  coning  of  age» 
and  from  that  pecbd  to  the  oae  o£ 
the  trustees  fpr  the<life  «f  his 
daughter,  and  after  her  death  to 
the  use  of  her  children;  and  by  sa 
codicil  to  his  will,  ia  which  ke 
made  an  alteration  as  to  the  trua- 
tees,  the  testator  devised  his 
estates  to  the  d«^w  trustees  th^nein 
named,  and  to  the  survivors  and 
survivor  of  them,  and  the  heirs  <i€ 
such  survivor,  '^  such  estates  as 
aforesaid,  in  trust  as  afeiesaid.*' 
It  appeared  that  the  estate  at  H<^ 
when  sold,  was.  alone  sufficient  to 
pay  the  debts:  H^ld,  that  the 
.  trustee,  and  the  survivots  and 
si^rvivor  of  them,  and  the  heirs  of 
the  survivor,  took  only  an  estate 
for  the  life  of  the  dau^ter  in  the 
remaining  estates  at  Fm  and  dbe- 
where.  Hav^oer  nnd  Aneiher  ▼. 
Hatoker  and  Othersy  £.  1  G.  4. 
Page  537 

4.  A  testator  having  a  son  and 
dau^ter,  and  the  latter  having 
several  children,  devised  to  his 
son  W.F*  in  fee;  and  if  he  should 
have  no  childre%  child,  or  issuer 
the  said  estate  was,  on  the  decease 

.  of  W.  F.f  to  become  the  proper^ 
of  the  heir  at  law,  subject  to  such 
legacies  as  W^  F.  might  leave  to 
the  younger  brandies  of  the  fii^ 
mily :  Held,  that  W.  F.  took, 
under  this  will,  an  estate  in  fee, 
with  an  executory  devise  over  to 
the  person  who,  on  the  lumpe&ing 
of  the  event  contenpiatea  by  the 
will,  should  become  the  heir  at 
law  of  the  testator.  Doe  dem. 
King  and  Ux.  v.  Frosi,  E.\G.^ 

5^ 

5.  Devise  to  H.  D.  for  life,  with  re- 
mainder to  the  first  son  of  CD. 
in  tail  male,  and  in  defiiuit  of  issue 
to  his  second  son  in  tail  male,  and 
in  de&ult  of  his  issue  to  the  third, 
fourth,  fiflh,  and  sixth  sons,  in 
tail  male,  severally  and  succes- 
sively, 
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Slyelvy  ia  rfiiiaiiidcr,  one  after 
another,  in  order  and  coune  as 
thejr  respectively  should  be  in  se- 
niority of  age  and  priority  of  birth : 
the  several  and  respective  heirs 
male  of  all  and  every  son,  every 
elder  of  such  sons  and  his  heirs 
male  being  prc^rred  to  and  to 
take  before  the  younger;  and  in 
default  of  such  issue,  then  to  the 
first,  second,  third,  fourth  and  all, 
Ac.  the  daughters  of  C.  D.  and 
their  issue,  severally,  successively, 
and  in  remainder,  ic.  as  iii  the  li- 
mitation to  die  sons,  the  elder 
being  idways  preferred  to,  and  to 
take  before  the  younger ;  and  in 
default  of  any  such  issue,  then  to 
G.  // ,  the  ddest  son  of  T.  H.y  of 
NoUtngham,  fw  life,  with  limita- 
tion to  his  first  and  other  sons  and 
daughters  similar  to  those  to  the 
children  of  C.  D. ;  and  in  default 
of  such  issue,  to  S.  //.,  second 
son  of  7.  iaT.,  of  Nottingham,  for 
life,  with  precisely  the  same  limit- 
ations to  ais  first  and  other  sons 
and  daughters  as  in  the  preceding ; 
and  in  default  of  such  issue,  to 
J.  //.,  the  third  son  of  T.  H^  of 
Nattingkamf  for  life;  with  re- 
mainder to  his  children,  as  in  the 
preceding  Imntations.  S,  H.  was 
m  fact  Uie  third  and  J.  H.  the 
second  son  of  7.  H.  of  Notting- 
ham :  Held,  that  evidence  of  the 
state  of  the  testator's  fiunily,  and 
other  ^circumstances,  was  admis- 
sible to  shew  whether  he  had  mis- 
taken the  name  of  die  devisee  or 
not;  and,  upon  such  evidence 
being  given,    diat  it   became  a 

Question  of  fact  for  the  jury,  whe- 
ler  the  mistake  was  in  the  name 
or  in  the  description.  Doe,  dem* 
Le  Chevalier,  v.  Huthwiite,  T. 
1  G.  4.  Page  6S2 

6«  A  testator  having  an  estate  which 
had  been  convejml  by  the  settle- 
ment on  his  mrst  marriage,    to 
trustees  to  the  use  of  himself  for 
Vol.  m. 


life,   remainder  to  his  first  and 
other  sons,  successively,  in  tail 
male;  and  having  one  son  and 
two  daughters  bv  his  first  ttiar- 
riage,    shortly  after    his    second 
marriagi^  ma^  his  will,  and  devised 
to  his  son  all  his  manors,  &c.  and 
personal  pro|perty  subject  to  the 
payment  of  his  debts  and  legacies; 
but  in  case  his  son  should  depart 
this  life  without  issue  male,  or  in 
case  of  failure  of  issue  male  of  the 
testator's  body,  he  bequeathed  to 
all  and  every  his  daughters  who 
should  be  livmg  at  the  time  of  his 
death,  or  bom  in  due  time  after- 
wards, 40,000/.  equally  to  be  di- 
vided amongst  them,  m  addition 
to  what  they  might  be  entitled  to 
under  the  marriage  setdements  of 
their  respective  mothers;  and  if 
only  one  daughter,  he  bequeathed 
20,000^.  toher;  he  then  charged  his 
estates  with  the  payment  of  these 
sums,  and  devised  them  to  A.  and 
B.,  their  heirs,  &c.  without  im- 
peachment of  waste,  upon  trust, 
by  sale  or  mortgage  to  raise  a 
sufficient  sum  to  pay  those  lega- 
cies with  interest;   and  he  then 
devised  the  remainder  of  his  lands, 
manors,  &c.  as  should  not  be  sold 
by  the  trustees  for  that  purpose, 
for  want,  or  in  failure  of  issue 
male  of  his  body,  as  aforesaid,  unto 
his  brother  for  Ufe,  with  different 
remainders    over.      The  testator 
had  no  children  by  the  second 
marriage,  and  his  only  son  by  the 
first  marriage,  having  died  under 
age,  unmarried,  and  without  issue : 
Held,  that  the  surviving  daugh- 
ers  took  no  estate,  by  descent,  in 
the  hereditaments  devised  by  the 
will ;   and,  secondly,  that  if  the 
devise  to  A.  and  B.  had  been  of 
a  power  to  raise  money  by  sale, 
and  not  of  a  legal  estate,  tnat  the 
testator's    brother    would    have 
taken  an  estate  for  life  with  re- 
mainders over ;  and  thirdly,  that 
3  £  under 


TTf 


ESCAPE. 


undeMhft  wiU  A.  and  B«  took  an 

estate  in  fee.  Sandfard  and  Others 

V.  Irbif  and   Others^  T.   1  0. 4. 

F^e654 

DISCLAIMER. 

A  devisee  in  fee  may  by  deed  without 
matter  of  record  disclaim  the 
estate  devised.  Totonson  v,  Tic' 
hell  and  Another,  M.60&3.     31 

EJECTMENT. 

1.  The  Court  will  not  stay  the  pro- 
ceedings in  an  ejectment  until  the 
taxed  costs  of  a  suit  in  equity, 
brought  by  the  same  party  fm*  the 
recoveiy  of  the  same  premises, 
are  paid.  Dot,  Dem.  WUltanUy  v. 
Winch  and  OtherSy  £.  1  G.  4^  602 

2.  To  entitle  joint  tenants  to  reco- 
ver in  ejectment. against  a  tenant 
from  year  to  year,  the  notice  to 
quit  must  be  signed  by  all  the 
joint  tenants  at  the  time  it  is 
served ;  but  if  the  notice  be  given 
by  an  agent  it  is  sufficient,  if  his 
authority  be  subsequmitly  recog- 
nised $  and  therefore,  where  such 
notice  was  given  by  an  agent 
under  a  written  authority,  which 
at  the  time  of  the  service  of  the 
notice  had  been  signed  only  by 
some  of  the  several  joint  tenants, 
but  afterwards  was  signed  by  all 
the  othws :  Held,  that  the  subse- 
quent recognition  was  sufficient  to 
give  validity  to  the  authority  fW>m 
the  beginning,  and  that  the  notice 
to  qmt  was  therefore  sufficient. 
Goodtiiley  Dem.  King,  v.-JVood- 
%vard,  7.  1  G.  4.  689 

ESCAPE. 

Tlie  sheriff  having,  within  a  liberty 
where  particular  officers  had  the 
exclusive  privilege  of  executing 
all  process,  arrested  a  defendant 
upon  a  ca.  sa.  in  which  there  was 
not  any  nm-omittai  clause^  euf- 


EVIDENCE. 

finred  bim  to  ge  at  large  belbre 
his  removal  m>m  the  liberty : 
Held,  that  he  was  liaMe  In  an 
action  for  an  escape.  Pigg^tt  v. 
WUkes,  E.  1  G.  4.  Fuge  302 

EVIDENCE. 

I.  Two  divisions  witliin  a  pariah  had 
separate  overseers  and  separate 
rates,   and   managed   their   poor 
separately;   but    at  the  end   of 
every  year,  in  making  up  their 
accounts,   the   overseers   of  the 
one   (if  they  had  any  money  in 
hand)  paid  the  balance  over  to 
the  overseers  of  the  other :  Hdd, 
that  this  was  in  effect  one  joint 
parochial  account;   and  that  all 
the  overseers  were  to  be  conu- 
dered  as  joint  overseers  of  the 
parish  at  large :    held,  also,  that 
where  a  payment  has  been  made 
by  a  party  at  the  sole  request  of 
one    overseer,    and   without  the 
knowledge  of  the  others,  and  no 
demand  is  made  upon  them  till 
after  they  are  out  of  office,  it  is  a 
question  proper  for  the  jury,  to 
say  whether,  under  these  special 
circumstances,    the  party  ought 
not  to  be  eonstdered  as  having 
relied  upon  the  sole  responsibility 
of  the  overseer  at  whose  request 
the  payment  was  made.     Malkin 
V.  Vickerstaffi  M.  60  G.  8.  89 

9,  The  examination  of  a  soldier, 
taken  under  the  mutiny  act,  is  to  be 
received  as  evidence  as  to  his  set- 
tlement, even  though  he  be  dead, 
or  absent  ftom  the  kingdom,  at 
the  time  when  the  appeal  is  tried. 
M.  60  G.  8.  121 

8.  An  entry  in  the  public  books  of  a 
corporation  is  not  evidence  for 
them,  unless  it  be  an  entry  of  a 
public  nature.  Marriage  v.  Lave 
renccy  M.eOG.S.  148 

4.  Where  a  promissory  note,  on  the 

face  of  it,  nurported  to  be  payable 

on  demand^  parol  evidence  is  not 

Rdmis« 


EVfMJJCfi. 


m 


ftdnisrfhte  M  shew,  that  at  the 
tiihe  0f  making  it,  it  was  agreed 
that  it  ahemld  not  be  payable  till 
after  the  decease  of  the  maker. 
Woodhridge  v.  Spooner  and  Wife^ 
Esectarixy  M.  60  G.  S.   Page  2SS 

5.  Where  a  loss  had  been  settled 
upon  a  policy  of  insurance  against 
fire  in  the  year  181S,  and  upon 
a  trial  in  the  year  1819,  the  plain- 
tiff, in  an  action  for  libel  charging 
him  with  having  made  fniudulent 
claims  upon  the  insurance  com- 
pany, with  repect  so  such  loas, 
called  their  agent,  who  stated, 
that  the  policy  was  returned  to 
him  after  the  fire,  and  that  he 
had  it  in  possession  then,  and 
afterwards,  when  the  plaintilTmade 
a  larger  insurance  with  the  com- 
pany; that  upon  the  loss  having' 
neen  settled  the  old  policy  became 
an  useless  paper,  that  he  did  not 
know  what  had  become  of  it,  but 
he  believed  he  had  returned 
it  to  the  plaintiff.  The  clerk 
to  the  plaintiff's  attorney  then 
proved,  that  within  a  few  days 
of  the  trial,  he  went  to  the  plain- 
tiff's house  to  search  for  the  po- 
licy, when  the  plaintiff  shewed 
every  drawer  where  he  usually 
kept  his  papers:  that  he  exa- 
mined such  drawers,  and  ever^ 
other  place  where  he  thought  it 
Kkely  to  find  such  a  paper,  with- 
out finding  it :  Held,  that  this  was 
sufficient  to  entitle  the  plaintiff  to 
give  secondary  evidence  c»f  the 
contents  of  the  poKcy.  Brewster 
v.  Sewell,  H.  60G.  5.  and  1  G.  4-. 
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6.  Where,  upon  the  letting  of  pre- 
mises to  a  tenant,  a  memorandum 

•  of  agreement  was  drawn  up,  the 
terms  of  which  were  read  over, 
and  assented  to  by  him,  and  it 
was  then  agreed  that  he  should 
on  a  futmre  day  bring  a  surety  and 
sign  the  agreement,  neither  of 
which  he  ever  did:  Held,  that 
the   memorandum   was    not    an 


agreemeite,  but  a  mere  titoaccepted 
proposal,  and  that  th6  term^  of 
the  letting,  therefore,  might  be 
proved  by  parol  evidence.  Uoe, 
dem.  Bingham  and  Othen.  v.  Cart^^ 
Wright,  Ft.  60  G.'d.  and  1  G.  4. 
Fafie326 

7.  In  $n  action  against  a  gamejceeper 
for  a  penalty  for  using  a  gun  to 
kill  game,  without bein^  qualified; 
evidence  of  the  real  title  to  the 
manor  i$  admissible  fbr  the  pur- 
pose of  negativing  the  existence 
of  a  colourable  true  in  the  person 
under  whom  the  defbndant  claims 
to  act. 

Entries  hi  the  books  of  the  clerk 
of  the  peace  of  deputations,  for- 
merly granted  to  gamekeepers  by 
the  real  owner  of  the  manori  are 
also  evidence  to  shew  that  mano- 
rial rights  were  publicly  exercised 
by  him,  and  that  the  person  whose 
title  was  set  up  by  the  defendant, 
knew  that  he  had  not  any  title 
whatever.  Hunt  v.  Andrews,  H. 
60  G.  9.  and  1  G.  4.  S4>1 

8.  Where  the  mother  of  an  appren- 
tice, whose  time  had  not  expired, 
applied  to  his  master  to  give  him 
up  to  her,  and  the  master  having 
consented  to  it,  and  all  having 
agreed  to  part,  the  apprentice 
went  away;  but  the  indenture, 
which  was  in  the  hands  of  a  third 
person,  was  never  applied  for,  or 
given  up  :  Held,  that  the  appren- 
ticeship was  not  put  an  end  to  by 
this  agreement,  although  the  mas- 
ter said,  that  he  would  have  given 
up  the  indenture  if  he  had  had  it 
in  his  possession  at  the  time,  and 
afterwards  refused  to  take  back 
the  apprentice.  Secondly,  where 
an  unstamped  indenture  recited, 
that  a  premium  of  12/.  had  been 
paid ;  but  added,  that  it  was  paid 
out  of  a  charitable  donation  fund 
belonging  to  the  parish,  and  the 
master  being  called,  proved  that 
the  premium  had  been  paid  by 
the  parish  officers,  who  told  him 

3  £  2  at 
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EVIDENCfi. 


at  the  time  of  paying  it,  that  it 
was  charity  money:  Held,  that 
the  fact  of  j^ayment  being  proved, 
the  recital  in  the  indenture,  and 
the  declaration  of  the  parish  offi- 
cers, were  not  admissible  in  evi- 
dence^ so  as  to  bring  the  case 
within  the  exception  in  the  44  G.  3. 
c.  98.  s.  190.,  and  that  the  inden- 
ture, being  unstamped,  was  void. 
Semble,  that  a  charitable  dona- 
tion fund,  belonging  to  a  parish, 
is  a  public  charity  within  such  ex- 
ception* Rex  V.  InhabitanU  of 
Skeffingtoiif  H.  60  G.  S.  and 
1  G.  4f.  P^e  382 

9.  Upon  an  indictment  against  A. 
B.  and  others  for  unlawfully 
meeting  together,  with  persons 
unknown,  for  the  purpose  of  ex- 
citing discontent  and  disaffection, 
it  was  held,  (A.  B.  having  pre- 
sided at  this  meeting,)  that  resmu- 
tions,  passed  at  a  rormer  meeting 
assembled  a  short  time  before  in 
a  distant  pla/ce,  and  at  which  A, 
B.  also  presided,  and  the  avowed 
object  of  which  meeting  was  that 
of  the  meeting  mentioned  in  the 
indictment,  were  admissible  in  evi- 
dence, to  shew  the  intention  of 
A.  B.  in  assembling  and  attending 
the  meeting  in  question. 

Secondly,  a  copy  of  these  reso- 
lutions, delivered  by  A,  B.  to  the 
.  witness  at  the  time  of  the  former 
raeeCiing  as  the  resolutions  then 
intended  to  be  proposed,  and 
which  corresponded  with  those 
which  the  witness  heard  read  from 
a  written  paper,  is  admissible 
without  producing  the  original. 

Thirdly,  large  bodies  of  men 
having  come  to  this  meeting  from 
a  distance,  marching  in  regular  or- 
der, resembling  a  military  march, 
it  was  held  to  be  admissible  evi- 
dence, to  shew  the  character  and 
intention  of  the  meeting,  that 
within  two  days  of  the  same,  con- 
siderable numoers  were  seen  train- 
ing and  drilling  before  day-break, 


at  a  place  from  wluch  one  of 
these  bodies  had  come  to  the 
meeting ;  and  that  on  their  disco- 
vering the  persons  who  saw  theni» 
they  ill-treated  them,  and  forced 
one  of  them  to  take  an  oath  never 
to  be  a  king's  man  again : 

Held,  also,  that  it  was  admis- 
sible to  shew  in  evidence,  for  the 
same  purpose,  that  another  body 
of  men,  in  their  progress  to  the 
meeting,  on  passmg  the  house  of 
the  person  who  had  been  so  ill- 
treated,  ex^essed  their  disappro- 
bation of  his  conduct  by  hissing. 

Parol  evidence  of  inscriptions 
and  devices  on  banners  and  flags 
displayed  at«  meeting,  is  admis- 
sible without  producing  the  ori- 
ginals* 

Upon  such  an  indictment,  evi- 
dence of  the  supposed  misconduct 
of  those  who  dispersed  the  meet- 
ing, is  not  admissible.  RexY.  Hunt 
nnd  Others,  jE.  1  G.  4.    Page  566 

10.  An  agreement  in  writing,  un- 
stamped, for  the  letting  a  tene- 
ment at  a  certain  rent,  having 
been  lost :  Held,  that  parol  evi- 
dence of  its  contents  was  not  ad- 
missible, for  the  sake  of  proving 
thereby  the  value  of  the  tenement. 
Rex  V.  CoiiU  MoT^fiy  E.  1  G.  4. 

588 

11.  Declaration  in  assumpsit  stated 
as  a  breach,  that  the  defendant 
did  not  diligmtly  and  sufficiently 
make  a  search  at  the  Bank  of 
Englandf  to  ascertain  whether 
certain  stock  was  standing  in  the 
name  of  certaia  persons,  the  de- 
fendant having  been  emplojred  as 
an  attorney  so  to  do:  The  omis- 
sion to  seardi  took  place  more 
than  six  years  before  action 
brought,  although  it  was  not  dis- 
covered by  the  f^ntiff  till  within 
the  six  years :  Heldy  the  statute 
of  limitations  having  be^i  pleaded, 
that  upon  this  form  of  declaration 
the  plaintiff  was  not  entitled  to 
recover. 

On 


EVroENCE. 


EXECUTOR. 


V75 


On  the  discovery  being  made, 
the  defendant  said  the  ne^^lect 
arose  from  the  omission  of  his 
clerk,  and  that  he  was  responsible : 
Held,  that  upon  this  record  such 
an  acknowledgment  was  not  suf- 
ficient. Short  V.  McCarthy,  T. 
1  G.  4.  Page  626 

12.  Devise  to  H.  2>.  for  life,  with 
remainder  to  the  first  son  of  C 
D.  in  tail  male,  and  in  default  of 
issue,  to  his  second  son  in  tail 
male,  and  in  defiiult  of  his  issue, 
to  the  third,  fourth,  fifth,  and 
sixth  sons,  in  tail  male,  severally, 
and  successively,  in  remainder 
one  after  another  in  order  and 
course  as  they  respectively  should 
be  in  seniority  of  age  and  priority 
of  birth ;  the  several  and  respect- 
ive heirs  male  of  all  and  every 
son,  every  elder  of  such  sons  and 
his  heirs  male,  being  preferred  to 
and  to  take  before  the  younger ; 
and  in  default  of  such  issue,  then 
to  the  first,  second,  third,  fourth, 
and  all,  &c.  the  daughters  of  C. 
2>.  and  their  issue  severally,  suc- 
cessively, and  in  remainder,  &c. 
as  in  the  limitation  to  the  sons, 
the  elder  being  always  preferred 
to  and  to  take  before  the  younger ; 
and  in  default  of  any  such  issue, 
dien  to  G.  H.,  the  eldest  son  of 
T.  H.  of  Nottinghamy  for  life, 
with  limitation  to  his  first  and 
other  sons  and  daushters,  similar 
to  those  to  the  children  of  C.  D. ; 
and  in  default  of  such  issue,  to 
«/.  H.y  the  third  son  of  T.  H.  of 
Noitinghamy  for.  life,  with  remain- 
der to  nis  children,  as  in  the  pre- 
ceding limitations.  S.  H.  was,  in 
fact,  die  third,  and  </.  H.  the  se- 
cond son  of  2\  H,  of  Noiting- 
ham  :  Held,  that  evidence  oi  the 
state  of  the  testator's  family,  and 
other  circumstances,  was  admis- 
sible, to  shew  whether  he  had 
mistaken  the  name  of  the  devisee 
or  not ;  and;  upon  such  evidence 


being  ^ven,  that  it  became  ft  ques- 
tion ot  fact  for  the  jury,  whether 
the  mistake  was  in  the  name  or 
in  the  description.  Docy  dem.  Le 
Chevalier y  v.  HuthvMttey  T.  1  GA. 
PageeS2 
13.  Where  a  builder,  having  taken 
ground  on  a  building  lease,  at  the 
ground-rent  of  108/.,  assigned 
over  his  lease  to  A^  for  a  sum 
considerably  exceeding  the  then 
value  of  the  premises,  and  at  the 
same  time  took  a  lease  from  A.  at 
an  increased  rent  of  S95L  and 
containing  the  same  covenants  for 
building  as  the  original  lease,  to- 
gether with  a  stipulation  of  being 
allowed  to  repurchase  the  lease 
at  the  same  sum  for  which  it  was 
assigned  by  him  to  A.:  Hdd, 
that,  under  these  circumstaifoes^ 
it  was  properly  left  to  the  juiy  to 
say,  whether  this  was  a  purcnase 
or  an  usurious  loan,  and  the  jury 
having  found  it  to  be  the  latter, 
the  Court  refused  to  disturb  the 
verdict.  Doe,  denu  Grimes  and 
Othersy  Assignees  of  Hammond  a 
Bankrupty  v.  Gooehy    T.  1  <?«  4. 
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EXECUTORS, 
jS^e  Costs,  1. 

One  of  two  executors  having  alone  * 

§  roved  the  will,  and  received  a 
ebt  due  to  the  testator,  which  by 
his  will  was  appropriated  to  the 
payment  of  specific  legacies  to  his 
grandchildren,  with  interest  there« 
on,  and  afterwards  permitted  the 
money  to  be  lent  out  to  a  third 
person,  by  whom  it  was  paid  to' 
A.;  A.y  on  being  applied  to  by 
the  executor,  acknowledged  that 
he  had  received  the  money,  and 
that  it  belonged  to  the  testator's 
grandchildren,  but  refused  to  pay 
it  over  to  the  executor:  Held, 
that  bpth  executors  might  join  in 
3E  3  an 


lit  FRAUIW,  STATUTE  OF. 


GUARANTEE. 


aa  actioa  brought  to  recover  the 
money  against  A. 

Held,  also,  that  it  does  not 
amount  to  a  devastavit  if  an  exe- 
cutor lends  out  on  private  security 
money  belonging  to  the  testator, 
but  not  wanted  for  the  immediate 
uses  of  the  will ;  provided  he  ex- 
ercises a  fSEiir  and  reasonable  dis- 
cretion on  the  subject.  Webster 
and  AnotheTf  Executor  and  Exe- 
cutrix  of  Heatlei^y  v.  Spencer y  H. 
60G.3.andlG.4.         Page  S60 

HNE. 
To  avoid  a  fine,  a  husband  claiming  in 
right  of  his  wife,  must  enter  wioiin 
five  years  after  his  title  accrues. 

By  deed  an  estate  was  settled, 
after  several  preceding  estates 
tail,  to  the  use  of  all  and  every 
the  nearest  of  kin  in  equal  de- 

free  to  D.  JVf.,  at  the  time  of 
er  decease  without  issue  of  the 
name  of  Bremer:  Held,  that  a 
person  who  at  the  time  of  D.  Af.'s 
death  was  her  nearest  of  kin,  bom 
.  with  the  name  of  Bretoer^  but  who 
was  not  her  nearest  of  kin,  and 
who  had,  previous  to  2>.  M*s 
death,  married  and  assumed  her 
husband's  name,  was  not  en- 
titled to  take  under  this  clause 
in  the  deed.  Do^y  dan.  Wright ^ 
V.  Pkmptre^  H.  60  G.  3.  and 
I  G.^  474r 

FORFEITURE, 
See  CoFVHOLD,  S. 

FRAUDS,  STATUTE  OF, 

See  Will. 

1.  Where  » vendee  verbally  agreed 
at  a  public  market  with  the  agent 
of  the  voider  to  purchase  twelve 
bushela  of  tares,  (then  in  vendor's 
posaession,  oonstitutiiw  part  of  a 
Wger  quantity  in  btilk,)  to  re- 
main in  vendor's  poescsnon  till 
called  for ;  and  the  agcnt^  on  his 


return  h(Mne»  measured  the  twelve 
bushels,  and  set  them  apart  for 
the  vendee :  Held,  that  this  did 
not  amount  to  an  acceptance  by 
the  latter,  so  as  to  take  the  case 
out  of  the  17th  section  of  the  sta- 
tute of  frauds.  Home  v.  PtUmer-, 
H.  60  G.  3.  and  1  G.  4.  Page  321 

2.  A.  agreed  to  purchase  a  horse 
from  B.  for  ready  money,  and  to 
take  him  within  a  time  agreed 
upon.    About  the  expiration  of* 

^  that  time,  A.  rode  the  borst,  and 
gave  directicms  as  to  its  treat- 
ment, &c.,  but  requested  that  it 
might  remain  in  ^.'s  possession 
for  a  further  time,  at  the  expira- 
tion of  which  he  promisea  to 
fetch  it  away  and  pay  the  price ; 
to  this  B*  assented.  The  horse 
died  before  A*  paid  the  price  or 
took  it  away:  Hdd,  that  there 
was  no  acceptance  of  the  horse 
within  the  meaning  of  the  statute 
of  frauds.  Tempest  v.  FUugerMj 
T.lGAj  680 

FREIGHT, 
;See  Lien,  2. 

GAMEKEEPER, 

5ee  EviDENCx,  7. 

GUARANTEE. 

A  guarantee  of  the  payment  afA.B. 
ta  the  extent  of  601,  at  quar- 
terly account,  bill  two  months, 
for  goods  to  be  purchased  by  him 
of  the  plaintiff,  is  not  a  continoiog 
or  standing  guarantee  to  that  ex- 
tent for  goods  to  be  at  any  time 
supplied  to  A.  B,  until  the  credit 
is  recalled.  Melville  and  Another, 
V.  Harden,  £.  1  G.  4.  593 

HABEAS  CORPUS, 

iSee  Practice,  14.  26. 


INSOLVENT  DBBTOR, 


JUSTIOSB. 


irt 


moHWAT. 

An  order  for  stopping  up  an  unne- 
cessary highway  under  55  G.  3. 
c.  68.  s,  2.  must  oe  made  at  a  spe- 
cial sessions,  and  that  fact  must 
appear  on  the  face  of  the  order. 
Hex  v.  Sheppardf  H.  60  G.  3,  and 
IG.4.  Page  414 

INDICTMENT, 

fSpon  an  indictioent  for  an  assault 
upon  JS.£.)  it  is  sufficient  to  prove 
that  an  assaoit  was  committed 
upon  a  person  bearing  that  name, 
although  it  appear  that  two  per- 
sons bore  the  slime  name,  E.  E. 
the  elder  and  E.  E.  the  younger.  | 
Rex  y.  Peace,  E.  1  G.  4.  579 

INNKEEPER, 
See  FosT-HORSB  Duty. 

A  house  of  public  entertainment  in 
London^  where  beds,  provisions, 
Ac.  are  furnished  for  all  persons 
paying  for  the  same,  but  which 
was  merely  called  a  tavern  and 
coffee-house,  and  was  not  fre- 
quented by  stage-coaches  and 
waggons  from  the  country,  and 
which  had  no  stables  belonging  to 
it,  is  to  be  considered  an  inn,  and 
the  owner  is  subject  to  the  liabi- 
lities of  innkeepers,  and  has  a  lien 
on  the  goods  of  his  guest  for  the 
payment  of  his  bill,  and  that  even 

'  where  the  guest  did  not  appear 
to  have  been  a  traveller,  but  one 
who  had  previously  resided  in 
furnished  lodgings  in  London. 
Thompson  v.  Laci/y  H.  60  G.  3. 
andlG.4.  283 

INSOLVENT  DEBTOR. 

A  plea  of  discharge  under  the  in- 
solvent debtors*  act  is  no  bar  to 
an  action  of  trespass  for  mesne 

S profits,  even  though  accruing  be- 
bre  the  discharge.  Lloydy^Peeh 
H.eoa9.aadia4.  407 


INSURANCE. 

The  captain  of  a  Spanish  ship,  in 
order  to  prevent  a  quantity  of 
dollars  from  falling  into  the  hands 
of  an  enemy,  by  whom  he  was 
about  to  be  attacked,  threw  the 
same  into  the  sea,  and  was  im- 
mediately afterwards  captured : 
Held,  in  an  action  upon  a  policy 
of  insurance  upon  Spanish  pro- 
perty, subscribed  by  British  un- 
derwriters, who  at  the  time  of 
effecting  the  policy  knew  that  the 
assured  were  Spaniards^  and  that 
Spain  was  at  war  with  the  state 
to  whom  the  capturing  vessel  be- 
longed, that  this  was  a  loss  by 
jettison ;  that  term  in  a  policy  of 
msurance  signifying  any  throwing 
overboard  of  the  cargo  for  a  justifi- 
able cause ;  Secondly,  that  it  was 
a  loss  by  enemies ;  and,  thirdly, 
if  not  by  jettison,  in  the  strictest' 
sense,  that  it  was  something  of 
the  same  kind;  and,  therefore, 
came  within  the  words  "  all  other 
losses  and  misfortunes."  -Butler  v. 
fVildman,  H.  60  G-  8.  and  1  G.  4. 
Page  398 

JUSTICES. 

1.  The  acts  of  a  jutice  of  the  peace 
who  has  not  duly  qualified,  are 
not  absolutely  void;  and,  there- 
fore, persons  seizing  goods  under 
a  warrant  of  distress,  signed  by  a 
justice  who  had  not  taken  the 
oaths  at  the  general  sessions,  nor 
delivered  in  the  certificate  re- 
quired, are  not  trespassers.  Mar* 
gate  Pier  Company  v.  Hannam^ 
M.  60G.3  266 

2.  Where  a  criminal  information  is 
applied  for  against  a  magistrate, 
the  question  tor  the  Court  is  not 
whetner  the  act  done  be  found  on 
investigation  to  be  strictly  risht 
or  not,  but  whether  it  proceeded 
from  an  unjust,  oppressive,  or 
corrupt  motive,  (amongst  which 

3  £  4  fear 
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&ar  and  fhvour  are  generally  in- 
cinded,)  or  from  mistake  or  error 
onJr.  In  the  latter  case,  the  Court 
wiM  not  grant  the  rule.  Secondly, 
in  the  investigation  of  a  charge  of 
&lony  before  a  magistrate,  an  at- 
torney is  only  as  a  matter  of  cour- 
tesy permitted,  but  has  no  right 
to  be  present;  nor  can  he  com- 
ment on  the  evidence  so  as  to 
apply  the  lair  to  it,  unless  he  be 
•  requested  by  the  magistrate  to 
g^e  his  opinion  and  advice  upon 
the  case.  Eez  v,  Borron,  Esq. 
i/.  60O.S.  and  1  G. 4.  Page  432 
S*  A  warrant  for  the  commitment  of 
the  putative  father  of  a  bastard 
diild,  until  he  should  pay  a  sum  due 
fiwr  the  maintenance  of  the  child 
nod  legid  accrued  fees,  or  until 
he  should  be  otherwise  delivered 
by  dtte  course  of  law,  is  bad,  the 
inaeist^ate  not  being  authorised 
under  49  G.  S.  c.  68.  *•  8.  to  make 
fittch  a  warrant.  Robson  v.  Spear- 
^n,E.lG.4.  493 

LAND-TAX. 

A  plea  in  bar  in  replevin  stated,  that 
divers  sums  of  money  amounting 
to  a  certain  sum,  had  been,  from 
tia\e|tp^  time,  duly  as^ssed  and 
rated  upon  the  premises  for  land- 
tax,  and  from  tirte  to  time  paid 

^  by  the  plaintiff,  wherefore  he  de- 

-ducied  the  said  sum,  being  the 
'amount  of  the  tax  which  defend- 
!ant,  as  landbrd,  was  liable  to 
beat  in  respect  of  the  rent :  Held, 
that:  this  plea  was  bad,  for  not 
stating  Uie  specific  periods  for 
which  the  respective  sums  were 
assessed  or  paid,  and  in  aot  stat- 
ing thfiat  the  payment  was  made 
after  the  rent  distrained  for  had 

.accrued,  or  was  accruing.  Stubbs 
Vi  Parf^ns,  E.  IQ.in  516 
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LANDLORD  AND  TENANT, 

See  Practice,  15. 

A  tenant  whose  standing  com  aad 
growing  crops  have  been  seized 
as  a  distress  for  rent  before  they 
were  ripe,  cannot  maintain  an 
action  upon  the  case  under  2W,A 
M.  £1. 1.  c.  5.  against  the  landlord 
or  his  bailiffii  for  selling  the  same 
before  five  days,  or  a  reason- 
able time  have  dapsed  after  the 
seizure,  such  sale  being  wholly 
void,  (hoeny.  L^h  and  Another, 
H.  60  G.  3.  and  1  G.4.  IHige  470 

LEASE. 

A  lease  by  the  warden  and  poor  of 
an  hospital,  under  the  corporation 
seal,  made  before  the  expiration 
of  a  former  lease,  to  a  lessee, 
who  then  had  only  a  part  interest 
in  the  first  lease,  out  to  whom  the 
entire  interest  was  assigned  within 
three  years  afterwards,  is  binding 
upon  the  succeeding  warden  an3 
poor  of  the  hospitd,  GrumbrM 
y,Boper,  T.IG.^  711 

LIBEL. 

1.  The  statute  9  &  10  IF.  3.  c.  32. 
has  not  altered  the  common  law, 
as  to  the  office  of  blasphemy, 
but  only  given  a  cumulative  pu- 
nishment: It  is,  therefore,  still 
an  oftnce  at  the  common  law  to 
publbh  a  blasphemous  libel.  Rex 
V.  Carkle,  M.  €0  G.  3.  161 

2.  It  is  not  lawful  to  publish  even  a 
correct  account  of  the  proceed- 
ings in  a  court  of  justice,  if  such 
an  account  contain  matter  oi  a 
scandalous,  blasphemous,  or  in- 
decent nature.  Rex  v.  Mary 
CarlUcy  M.  60  G.  3.  167 

3.  Declaration  for  a  libel  concern- 
ing the  plaintiff  in  his  profession 
as  an  attorney.  The  libel  began, 
^*  shameful  conduct  of  an  attor^ 
ney,"  and  then  proceeded  to  give 


UEN. 
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ftn  aecmmt  of  preeeedings  in  a 
court  of  law,  which  coatained 
matter  injurious  to  the  plaintiff's 
professional  character.  The  de- 
fendant pleaded  that  the  supposed 
libel  contained  a  true  account  of 
the  proceedines  in  the  court  of 
law :  Held,  after  verdict  for  the 
defendant,  that  the  plea  was  bad, 
inasmuch  as  the  words  **  shame- 
ful conduct  of  an  attorney"  form- 
ed no  part  of  the  proceedings  in 
the  court  of  law,  and  that  the 
plaintiff  was  therefore  entitled  to 
judgment* 

Quaere,  Whether  it  be  lawful 
to  publish  proceedings  of  a  court 
of  law  containing  matter  defama- 
tory of  a  person  neither  a  party 
to  the  suit  nor  present  at  the  time 
of  the  enquiry.  Levois,  Gent,  v. 
Clement,  T.  1  G.4.  Page  702 
4.  Quaere,  Whether  the  mere  writing 
of  a  libel,  with  intent  to  excite 
hatred  and  contempt  of  the  king's 

Svemment,  be  an  indictable  of- 
ice.  Assuming  that  the  offence 
is  not  complete  until  publication, 
query,  whether  it  can  be  tried  in 
any  county  bu^  in  that  where  the 
publication  took  place. 

Defendant  was  indicted  for 
publishing  a  fibel  in  the  county 
of  L.;  the  writing  was  dated  from 
that  county,  and  the  defendant 
was  seen  there  both  on  the  day  of 
the  date  and  the  day  following ; 
and  the  letter  was  receiTed  by  A. 
from  J3.  itt>'the  <^oun^  of  M., 
open,'  aieisompaniad  with  written 
directions  to  J?;' to >  forward  it  to 
A.  for  pablicdtion.  -Query,  whe- 
ther tbiffwaaetM^oeto  go  to  the 
jury  of  ant  «etual  pabiiciUicm  in 
L.  Rex  ti  Burdm^  Bart.,  T. 
1G.4.  •»  717 

UBEl^TY,' 
See\St^A9fk* 

h  A  hoime  of  public  entertainment 


in  London^  where  beds,  provi- 
sionsy  &C  are  furnished  for  all 
persons  paying  for.  the  same,  but 
which  was  merely  called  a  tavern 
and  coffiee-house,  and  was  not 
frequented  by  stage-coaches  and 
waffgons  from  the  country,  and 
which  had  no  stables  belonging  to 
it,  is  to  be  considered  an  inn,  and 
the  owner  is  subject  to  the  liabi- 
lities of  innkeepers,  and  has  a  lien 
on  the  goods  of  hiiB  guest  for  the 
payment  of  his  bill,  and  that  even 
where  the  guest  did  not  appear 
to  have  been  a  traveller,  but  one 
who  had  nreviously  resided  in 
furnished  lodgings  in  Lotukm. 
Thompion  v.  Lucijff  H.  60  G.  S. 
andlG.4.  PageSSS 

2.  Where  the  owner  of  a  ship,  hav- 
ing a  lien  on  the  goods  until  the 
ddivery  of  good  and  approved 
bills  for  freight,  took  a  bill  of  ex- 
change in  payment,  and,  though 
he  objected  to  it  at  the  time,  af- 
terwards negotiated  it :  Held, 
that  such  negotiation  amounted 
to  an  approval  of  the  bill  by  him, 
and  that  it  was  a  r^inquishment 
of  his  lien  on  the  goods.  Horn* 
castle  and  Another  v.  Farran^  E. 
1G.4..  4OT 

LIMITATION  OF  ACTIONS, 

See  CONSTABLB. 

LIMITATIONS,  STATUTE  OF. 

1.  Where,  in  a  deed  between  de- 
fendants and  a  third  person,  de- 
£endanCa  acknowledged,  within  six 
years,  the  existence  of  a  debt,  and 
the  plainti^  were  wholly  strangers 
to  tne  deed :  Held,  this  was  suf- 
ficient to  take  the  case  out  of  the 
statute  of  limitations.  MounUte^ 
phen  V,  Brooke,  M.  T.  60  G.  S. 

141 

a.  Where  A*,  under  a  contract  to 
deliver  spring  wheat,  had  deli- 
vered to  B.  winter  wheat,  and  B; 
baripg  f^g^  isold  tb^.isame,  as 

sprinjf 
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ipring  wheai^  had»  in  tonte- 
quencdi  been  conipelled»  after  a 
flttit  in  Scotland  wkich  lasted  many 
yearsi  to  pay  damages  to  the 
Tendee,  and  afterwards  B.  brought 
an  nelion  of  assumpsit  against  A- 
for  bis  breach  of  contract,  alleg- 
ing as  special  damage,  tbe  da- 
mages so  recovered :  Held,  that 
although  such  special  damage  had 
occurred  within  six  years  before 
the  commencement  of  the  action 
by  £•  against  A»i  yet  that  the 
breach  oS  contract,  which,  in  as- 
sumpsit, was  the  gist  of  the  ac- 
tiooy  havii^  occurred  and  become 
loMwn  to  S.  more  thaii  six  years 
before  that  period,  A.  might  pro- 
perly plead  actio  non  accrevit 
mfra  sex  anaos.  BatU^  v.  Faulk- 
ner and  Another 9  H.  60  G.  S.  and 
ICLAu  Pa^e288 

S«  To  a  declaration  in  an  action  pn 
the  case  founded  in  tort,  a  plea  of 

.  not  guilty  of  the  grievances  men- 
tioned in  declaration  within  six 
years  is  bad  upon  special  demur- 
rer. DyHerr.  Baittfe^  if.  60  G.  3. 
aDdlG.4b  448 

4«  Declaratien  in  assumpsit  stated 
as  •  breach,  that  the  defendant 
did  not  diligently  and  sufficiently 
make  a  search  at  the  Bank  of 
Mn^mtd  to  ascertain  whether  cer- 
tain stock  was  standing  in  the 
name  of  certain  persons,  the  de- 
fendant having  been  employed  as 
an  attorney  so  to  do :  The  omis- 
sion to  search  took  place  more 
than  six  years  before  action 
brought,  although  it  was  not  dis- 
covered by  the  plaintiff  till  within 
the  six  years :  Held,  the  statute 
of  limitations  having  been  plead- 
ed, that  upon  this  form  of  declar- 
ation, the  plaintiff  was  not  entitled 
to  recover. 

On  the  discoverv  being  made, 

'  tbe  defendant  said   the  neglect 

arose  from  tbe  omissioi^  of  his 

derk^  and  that  he  was  respon- 

siMe:   Hdldy  that  upan  this  re- 


MAKtBT. 

oord  sttoh  an  acknowledgment  was 
not  sufficient.  Short  v.  Af'Car^Ay, 
r.  1G.4.  Page  626 

LONDON, 

S^e  Oft^ORATtOH,  5. 

MANDAMUS. 

A  writ  of  mandamus  to  a  corpora- 
tion, commanding  them  to  par  a 
poor's  rate,  omitted  to  state  that 
the  defendants  had  no  effects  upon 
which  a  distress  could  be  levied  : 
Held,  that  this  was  a  fatal  objec- 
tion to  the  writ,  and  might  be 
taken  after  the  return,  or  at  any 
time  before  the  issuing  of  the 
peremptory  mandamus. 

Qucere,  whether,  in  such  a  case,  a 
mandamus  will  lie.  Rex  v.  Margate 
Pier  Companyy  M.  60  G.  8.    220 

MARKET. 

An  act  of  parliament,  the  preamble 
of  which  recited  the  grant  of  a 
market,  and  that  it  was. expedient 
that  provision  should  be  made 
for  the  better  regulating  of  the 
marke^  and  for  the  more  easy 
collection  of  the  tolls  and  dues 
payable  in  the  market,  enacted, 
«  That  it  should  be  lawful  for 
the  owner  of  the  market  to  take 
from  all  persons  who  should  place, 
pitch,  or  expose  for  sale  within 
any  part  of  the  market  any  fruits, 
&c.  ail  such  tolls  as  are  usually 
collected  or  taken  within  the  said 
market,  or  which  are  payable  for 
or  in  respect  of  the  same :  Hdd, 
that  the  owner  of  the  market,  al- 
though not  entitled  at  common 
law,  to  any  toll,  might,  under  this 
clause  of  the  act,  recover  such 
tolls  as,  at  the  time  of  passing 
this  act,  were  usually  paid  in  any 
part  of  the  said  market ;  and  that 
although  die  tc^ls  then  usually 
paid  in  respect  of  the  same  ar- 
ticles were  different  in  different 
parts  of  the  market.    The  Jhtke 
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PLEADING, 
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of  Bid/brdv.EmmeHi  H*  €00.  S4 
and  16.4.  Page  S66 

MARRIAGE  SEtTLEMENT, 
See  Covenant,  2. 

MISJOINDER. 

1.  A  count  in  assumpsit  against  hus- 
band and  wife,  who  was  adminis- 
tratrix with  the  will  annexed, 
upon  promises  by  the  testator  to 
pay  rent,  cannot  be  joined  with 
counts  upon  promises  by  the  hus- 
band and  wite^  as  admmistratrix, 
for  use  and  occupation  by  them 
after  die  death  of  the  testator. 
fVigUu  V.    Ashtofiy   M.   60G.S. 

101 

2,  A  count  stating  that  defendant 
was  indebted  to  plaintiff  for  work 
and  labour,  and  being  indebted, 
that  he  undertook  and  promised 
to  pay,  &c.  whereby  an  action 
hath  accrued,  &c.  is  not  a  good 
count  in  debt,  and  cannot  be 
joined  in  a  declaration  with 
counts  in  debt.  Brill  v.  Neele, 
M.eOG.S.  208 

NOtlCE  TO  QUIT, 

See  Ejectment,  2. 

NOTICE  OF  APPEAL, 
'  See  Appeal. 

OVERSEERS. 
1.  Two  divisions  within  a  parish  had 
separate  overseers  ana  separate 
rates,  and  managed  their  poor 
separately;  bu^  at  the  end  of 
every  year,  in  making  up  their 
accounts,  the  overseers  of  the  one 
(if  thev  had  money  in  hand)  paid 
•tJm  balance  over  to  the  overseers 
of  the  other :  Held,  that  this  was 
in  effect  one  joint  parochial  ac- 
count, and  that  all  the  overseers 
were  to  be  considered  as  joint 
overseers  of  the  parish  at  large. 
Held,  idsQ,  that  where  a  payment 
has  been  made  by  a  party,  at  the 
sole  request  of  one  oyerseer^  and 


without  tha  knowledge  of  the 
others,  and  no  demaiul  is  made 
upon  them  till  after  they  are  out 
01  office,  it  is  a  question  proper 
for  the  jury  to  sav,  whether,  un- 
der these  special  circumstances, 
the  party  ought  not  to  be  con- 
sidered as  having  relied  upon  tlie 
sole  responsibility  of  the  overseer 

•  at  whose  request  the  payment  was 
made.  Maikiu  v.  Vichsrstqffi  M*, 
60G.S.  Page  89 

2*  The  statute  55  G.  9.  c.  187.  s.  6. 
only  prohibits  churchwardens  or 
overseers  from  supplying  the 
workhouse,  or  the  poor  of  the 
parish  generally;  and  therefore, 
where  an  overseer,  receiving  an 
order  for  the  relief  of  •/.  S.,  an 
individual  pauper,  paid  «/«  S.  part 
in  money,  and,  bv  the  consent  of 
c/.  S.,  gave  her  the  remainder  in 
goods  from  his  shop :  Held,  that 
he  was  not  liable  to  the  penalty  of 
100/.  imposed  by  the  act.  Proc' 
tor  V.  MantMaringt  M.  60  <?•  3. 

145 

PARTNER. 
Upon  the  dissolution  of  a  partner- 
ship, it  was  agreed  between  the 
partners  that  one  of  them  should 
take  upon  himself  to  discharge  a 
debt  to  An  i  A.  was  informed  of 
this,  and  expressly  agreed  to  ex- 
onerate the  other  partner  from  all 
responsibility:  Held,  that  these 
circumstances  did  not  constitute 
any  defence  to  the  latter  in  an 
action  by  A*  against  both  part- 
ners. Lodge  V.  Dkas  and  Ron- 
deau.T.lG.^.  611 

PENAL  ACTION, 
See  OvERSEBR,  2.  and  Evidencs. 

PLEADING. 

1.  An  action  at  law  is  not  maintain- 
able upon  a  decree  of  a  court  of 
equitv,  for  a  specific  sum  of  mo- 
ney founded  on  equitable  oonsi- 
derationa   only ;    and    therefore 

where 
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where  a  bill  was  filed  for  the 
specific  perforraance  of  an  agree- 
ment for  the  purchase  of  an  estate, 
and  the  decree  was  for  payment 
of  interest  on  the  purchase  money 
and  costs :  Held,  that  no  action 
at  law  was  maintainable  to  re- 
cover such  interest  and  costs. 
Carpenter  v.  Thorntony  M,  60 
G.S,  Page  52 

2.  A  justification  in  trespass,  that 
by  custom  a  court  had,  from  time 
immemorial,  been  holden  before 
the  steward  and  portreeve  of  a 
borough,  or  their  sufficient  deputy 
or  deputies,  and  that  a  court  was 
holden  before  C  D.,  the  deputy 
of  i4.  J9.,  who  was  then  steward  and 
portreeve :  Held,  that  upon  this 
plea,  the  two  offices  must  be  taken 
to  have  been  compatible,  and  that 
the  appointment  of  the  deputy  by 
the  person  holding  both  offices 
was  sufficient.  Green  v.  Davies 
and  Another,  M.  60  G.  3.  60 

S,  "Where  a  plea  stated  that  A.  was 
entitled  to  the  equity  of  redemp- 
tion, and  subject  thereto,  that  B. 
was  seised  in  fee,  and  that  they 
by  lease  and  release  granted,  &c. 
the  premises,  excepting  and  re- 
serving to  A.  and  his  heirs,  &c.  a 
liberty  of  hunting,  &c. :  Held,  that 
as  A.  had  no  leeal  interest  in  the 
land,  there  could  be  no  reservation 
to  him,  and  that  this  was  a  de- 
fective title,  and  not  a  title  de- 
fectively set  out,  and  that  the 
plea  was  bad  in  substance.  Moore 
v.  The  Earl  of  Plymouth,  M. 
60  G.  S.  66 

4.  A  count  in  assumpsit  against  hus- 
band and  wife,  who  vras  adminis- 
tratrix, with  the  will  annexed, 
upon  promises  by  the  testator  to 
pay  rent,  cannot  be  joined  with 
counts  upon  promises  by  the  hus- 
band and  wife,  as  administratrix, 
for  use  and  occupation  by  them 
after  the  death  of  the  testator. 
Wigley  V,  Athion^    itf.  60  G.  3. 

101 


5.  A  conviction  stated,  that  plaintidT 
having  been  brought  before  a  ma- 
gistrate <m  an  information  charge- 
mg  him  with  having  unlawfully  re- 
turned without  a  certificate  to  & 
parish  fVom  which  he  had  been 
removed,  and  that  upon  that  oc- 
casion he  confessed  himself  guilty : 
Held,    that  this  conviction  was 
ffood  upon  the  face  of  it,  and  that 
It  was  not  necessary  to  state  in  it 
expressly  any  act  of  vagrancy,  it 
being  for  the  party  convicted  to 
shew  in  his  defence  that  he  did  not 
return  in  a  state  of  pauperism. 
Mann  v.  Davers,  clerk,   M.  60 
G.  3.  Page  lOS 

6.  A  plea  to  quo  warranto  stated, 
that  an  immemorial  court-leet  was 
in  part  holden  in  the  morning, 
and  in  part  in  the  evening,  and 
that  the  custom  had  been  to  elect 
the  mayor  at  the  morning  court, 
which  burgess  had  been  accus- 
tomed to  be  sworn  into  office  at 
the  evening  court  by  the  steward 
or  his  deputy.  "  The  replication 
denied  the  mode  of  election;  and 
there  was  also  an  issue,  ^<  not 
duly  sworn."  At  the  trial  it  ap- 
peared, that,  in  addition  to  tlie 
custom  set  out  in  the  plea,  it  had 
been  usual  for  the  leet  jury  to  pre- 
sent, in  writing,  the  candidate  wh</ 
had  most  votes  at  the  mombg 
court,  to  be  sworn  in  by  the  stew- 
ard at  the  evening  court;  but  they 
had  no  control  over  the  poll: 
Held,  that  this  was  a  mere  minis- 
terial act,  on  their  part,  and  that 
it  was  no  essential  part  of  the  cus- 
tom, and  need  not  be  stated  on  the 
record.       Rex  v.  Ronvlandj    M. 

60  G.  3.  -^.i/J^J 

7.  Money  lent,  and  applied  by  the      ^ 
borrower  for  the  express  purpose 

of  settling  losses  on  illegal  stock- 
jobbing transactions,  to  which  the 
lender  was  no  party,  cannot  be 
recovered  back  by  him.  Cannon 
y.Brycey  Af.  60G.3.  179 

8,  A  count  stating  that  defendant 
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wfi$  indebted  to  plluntiff  for  work 
and  labour^  and  being  indebted, 
that  he  undertook  and  promised 
to  pay,  &Q»  whereby  an  action 
hath  accrued,  &c.,  is  not  a  good 
count  in  debt,  and  cannot  be 
joined  in  a  declaration  with  counts 
in  debt.  Brill  y.  Neele,  M.  60 
G.3.  Page  208 

9.  By  a  bill  of  lading  the  detain 
was  to  deliver  the  goods  for  the 
consignor,  and  in  his  name  to  the 
consignee.  At  the  time  of  the 
shipment  the  consignee  had  no 
property  in  the  goods:  Held, 
that  an  action  against  the  ship- 
owners for  damage  done  to  the 

.  goods,  must  be  brought  in  the 
name  of  the  consignor ;  and  that, 
although  the  consignee  had  in- 
sured the  goods,  and  advanced 
the  premiums  of  insurance  before 
the  arrival  of  the  ship.  Sargent 
V.  Mortisy  H.  60  G.  3.  and  1  G.  4. 

277 

10.  Where  A*  under  a  contract  to 
deliver  firing  wheat  had  delivered 
to  B.  winter  wheat,  and  B.  having 
again  sold  the  same  as  spring 
vmeat,  had  in  consequence  been 
compelled,  after  a  suit  in  Scot' 
landy  whidi  lasted  many  years,  to 
pay  damages  to  the  vendee;  and 
afterwards  J3.  brought  an  action 
of  assumpsit  against  A*  for  his 
breach  of  contract,  alleging  as 
special  damage  the  damages  so 
recovered:  Held,  that  alimough 
auch  special  damage  had  occurred 
within  six  years  before  the  com- 
mencement of  the  action  by  B. 
against  A.f  yet  that  the  breach  of 

-^contract,  which  in  assumpsit  was 
the  gist  of  the  action,  liaving  oc- 
curred  and  become  known  to  B. 
more  than  six  years  before  that 
period,  A.  might  properly  plead 
actio  non  accrevit  infra  sex  annos. 
Baitley  v.  Faulkner,  H.  60  G.  3. 
and  1  G.  4.  288 

11.  A  trespas9er  having  knowledge 
that  there  are  spring-guns  in  a 


wood,  although  he  may  be  igncM'ant 
of  the  particular  spots  where  they 
are  placed,  cannot  maintain  an 
action  for  an  ii^ury  received  in 
consequence  of  his  accidentally 
treading  upon  the  latent  wire 
communicating  with  the  gun,  and 
thereby  letting  it  o£  Hott  v. 
Wilkes,  H.  60  G.  3.  and  1  G.  4. 
Page  304 

12.  A  constable  acting  under  a  war- 
rant commanding  him  to  take  the 
goods  of  A*f  ta^es  the  goods  of 
J?.,  believing  them  to  belong  to 
A* :  Held>  that  he  was  entitled  to 
the  protection  of  the  stat.  24  G.  2. 
c.  44.  <•  8.,  and  that  an  action 
against  him  must  be  brought 
within  six  calendar  months.  Par*  . 
ion  V.  Williamss  H.  60  G.  3.  and 
1G.4.  330 

13.  Where  i^.being  possessed  of  cer- 
tain premises  for  a  term  of  yean, 
assigned  p^  of  them  over  to  B. 
for  the  residue  of  his  term,  with  a 
covenant  for  quiet  enjoyment,  and 
B.  afterwards  assigned  them  over 
to  C. .«  Held,  that  C  having  been 
evicted  by  «/•  iS.,  the  lessor  of  A,, 
for  a  breach  of  covenant  commit* 
ted  by  A*  previously  to  the  assign- 
ment to  B^f  might  maintain  an 
action  against  A,  uppn  the  cove- 
nant for  quiet  enjoyment,  on  the 
ground  that  there  was  a  privity  of 
estate  between  A.  and  C./  se- 
condly, the  declaration  having 
set  out  the  indenture  from  A.  to 
B,,  in  which  it  was  recited  that 
t/.  S.y  by  indenture,  demised  to  A. 
the  premises,  an^  it  afterwards 
appearing  on  the  face  of  the  de- 
claration that  J*  S"  had  entered 
and  ejected  C.  from  the  premises 
for  a  forfeiture :  Held,  that  the 
Court  might,  particularly  after 
verdict,  presume  that  J.  S.  Had  a 
title  to  the  premises,  although 
there  was  no  express  aJlegation  of 
that  fact ;  thirdly,  when  ,]^art  of 
the  special  damage  laid  m  the 
declaration  did  not  fall  strictly 

within 


784 


FLBADING. 


witbin  the  oov^mmt,  alleged  te  be 
broken,  it  is  to  be  presumed,  after 
▼erdiet,  that  the  jury  were  di- 
rected at  the  trial  not  to  take 

.  that  part  into  their  conaideration. 
Camphdl  v.  XMvti,  //•  60  G.  S. 
and  16. 4.  I^ige  392 

14.  A  plea  of  discharge,  under  the 
insolvent  debtors'  act,  is  no  bar  to 
an  action  of  trespass  for  mesne 
profits,  even  though  accruing  be- 
fore the  discharge.  Lloyd  v. 
Peell,  H.GOO.S.  andl  G.4.  407 

15*  In  an  action  upon  a  bill  of  ex- 
change with  several  indorsements, 
by  a  plaintiff  who  had  paid  the  bill 
under  protest  for  the  honour  of 
one  of  the  indorsers,  it  *wbs  held 
sufficient,  even  upon  special  de- 
murrer, to  state  that  he  had  paid 
the  bill  according  to  the  usage 
and  custom  of  merchants,  without 
stating  that  he  had  paid  it  to  the 
last  indorsee.  Cos  v.  Earhf  H. 
60  6.3.  and  1  G.  4.  430 

10.  To  a  declaration  in  an  action  on 
the  case  founded  in  tort,  a  plea  of 
not  guilty  of  the  grievances  men- 
tioned in  the  declaration  within 
six  years,  is  bad  upon  special  de- 
murrer. Dyster  v.  Battyey  H. 
606.3.  and  J  6.4.  448 

17.  Declaration  stated  that  the  de- 
fendant published  a  libel,  contain- 
ing false  and  scandalous  matters 
concerning  the  plaintiff,  in  sub- 
stance as  follows;  and  then  set 
out  the  libel  with  inuendoes : 
Held,  that  this  was  bad  in  arrest 
of  judgment.  Wrighi  v.  C/e- 
mentsy  E.  1  6. 4.  '503 

18.  A  plea  in  bar  in  replevin  stated, 
that  divers  sums  of  money  amount- 
ing to  a  certain  sum,  had  been, 
from  time  to  time,  duly  assessed 
and  rated  upon  the  premises  for 
land'tax,  and  from  time  to  time 
paid  by  the  plaintiff,  wherefore  he 
deducted  the  said  sum,  being  the 
amount  of  the  tax  which  defend- 
ant, as  landlord,  was  liable  to 
bear  in  respect  of  tlie  rent ;  Held, 


that  this  plea  was  bad,  fer    not 
stating  the  specifie  periods    ibr 
whieh  the  respective  sums  ^w-ere 
assessed  or  paid,  and  in  not  stat- 
ing that  the  payment  was  made 
i^er  the  rent  distrained  for  iiad 
accrued,  or  was  accruing.    I^u66s 
v.  Parsons,  E.  1  6.  4.     P^  SIS 
Id.  Upon  an  indictment  for  an  as- 
sault upon  £•  £.,  it  is  sufficient  to 
prove  that  an  assault  was  com- 
mitted upon  a  person  bearing  that 
name,  although  it  appear  that  two 
persons  bore  the  same  name,  E*  £• 
the  elder  and  Ei  E.  the  younger. 
Rex  V.  Peace^  JB.  1  6. 4.         579 

20.  The  21  Jae.  h  r.  7.  provides, 
that  an  alehouse-keeper  sufllbrin^ 
inhabitants  of  the  pansh  to  tipple, 
may  be  convicted  on  the  oath  o£ 
one  witness ;  and  the  1  Car.  e.  4. 
extends  the  same  penalty  to  the 
case  of  strangers,  but  requires 
proof  by  two  witnesses:  Held, 
therefore,  that  a  conviction  stated 
to  be  on  the  oath  of  one  witneas 
against  an  alehouse-keeper,  for 
permitting  persons  to  tipple  hi  his 
alehouse,  was  bad,  for  not  stating 
whether  those  persons  were  in- 
habitants or  strangers.  Rex  v. 
Dove,  E.  1  6. 4.  59S 

21.  It  is  no  ground  of  error,  upon  a 
judgment  of  an  inferior  court, 
that  the  plaint  was  levied  brfore 
the  cause  of  action  accrued. 

In  assumpsit,  the  defendant 
pleaded  that  the  promises  were 
made  by  him  jointly  with  another, 
and  issue  was  taken  upon  that  fact. 
The  jury  by  their  verdict  found 
that  the  defendant  promised,  with- 
out stating  whether  he  promised 
alone  or  jointly  with  another: 
Held,  that  this  verdict  was  bad, 
because  it  did  not  distinctly  pro- 
nounce upon  the  issue.  Bishop  v. 
KaycyE.lG.^  605 

22.  Upon  the  dissolution  of  a  part- 
nership it  was  agreed  between  the 
partners  that  one  of  them  should 
take  t^>on  himself  to  discharge  a 

debt 
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debt  to  A. ;  A.  was  infonned  of 
this,  and  expressly  agreed  to  ex- 
onerate the  other  partner  from  all 
responsibility  :  Held,  that  these 
circumstances  did  not  constitute 
any  defence  to  the  latter,  in  an 
action  by  A.  against  both  partners. 
Lodge  V,  Dicas  and  Rondeau,  T. 
IG.  4.  Page  611 

89.  Declaration  in  assumpsit  stated, 
as  a  l)reach,  that  the  defendant 
did  not  diligently  and  sufficiently 
make  search  at  the  bank  of  Eng- 
land^  to  ascertain  whether  cer- 
tain stock  was  standing  in  the 
name  of  certain  persons,  the  de- 
fendant having  been  employed  as 
an  attorney  so  to  do.  The  omis- 
sion to  search  took  place  more 
than  six  years  before  the  action 
brought,  although  it  was  not  dis- 
covered by  the  plaintifFtill  within 
the  six  years :  Held,  the  statute 
of  limitations  having  been  pleaded, 
that  upon  this  form  of  declaration 
the  plaintiff  was  not  entitled  to  re- 
cover. 

On  the  discovery  being  made,  the 
defendant  said  tne  neglect  arose 
from  the  omission  of  his  clerk,  and 
that  he  was  responsible:  Held, 
that  upon  this  record  such  an  ac- 
knowledgment was  not  sufficient. 
Short    V.  McCarthy,     T.  1  G.  4-. 

626 

84,  Where  a  bill  of  exchange,  pay- 
able at  the  house  of  A.,  had  been 
there  presented  for  pa3rment  and 
dishonoured,  and  the  acceptor  af- 
terwards remitted  to  A,  a  sum  of 
money,  for  the  purpose  of  en- 
abling him  to  pay  the  dishonoured 
bill,  and  also  another  of  less  value, 
and  A,,  in  answer,  stated  the  fact 
of  the  bill  having  been  disho- 
noured, but  added  that  the  money 
received  should  be  carried  to  the 
acceptor's  account,  and  did  after- 
wards pay  the  smaller  bill :  Held, 
that  the  holder  of  the  original  bill 
could  not  maintain  an  action 
pganist  A^  tiiere  being  no  privity 


between  them.      Yates  r.  Bett^ 
r,lG.4,.  Page  643 

25.  Declaration  in  trover  against 
husband  and  wife  stated  that  the 
defendants  converted  the  property 
to  their  own  use :  Held;  su^ient 
after  verdict.  Keyworth  v.  HiU 
andWiJfey  T.  1G.4.  685 

26.  Certain  policies  of  insurance  be- 
longing to  A,  had  been  deposited 
by  nim  as  a  security  fbr  a  debt  of 
800/.  at  a  banker's ;  £.,  who  was 
acquainted  with  these  circum- 
stances, afterwards,  at  the  desire 
of  A.9  expressly  undercook  to  take 
the  policies  and  tp  settle  with 
//.  fT.,  and  to  pay  in  the  amount 
which  he  might  receive  at  the 
banker's  to  A.*9  account  there; 
upon  this  undertaking  the  policies 
were  given  to  him,  and  upon  them 
he  received  the  sum  of  949/. ;  A,  * 
having  become  bankrupt,  9nd  be- 
ing then  indebted  to  B,  in  a  larger 
sum,  the  latter  refused  to  pay 
over  the  money  so  received :  Held, 
that  the  assignee  of  A,  could  not 
(even  with  the  assent  of  the  bank- 
er) maintain  any  action  against  B, 
for  the  breach  of  his  undertaking. 
Chalmers  v.   Page,    T.  1  G.  4. 

697 

27.  Declaration  for  a  libel  concern- 
ing the  plaintiff  in  his  profession  as 
an  attorney.  The  libel  began, 
"  shameful  conduct  of  an  at- 
torney," and  then  proceeded  to 
give  an  account  of  proceedings  in 
a  court  of  law,  which  contained 
matter  injurious  to  the  plaintiff's 
professional  character.  The  de- 
fendant pleaded  that  the  supposed 
libel  contained  a  true  account  of 
the  proceedings  in  a  court  of  law. 
Held,  after  verdict  for  the  defend- 
ant, that  the  plea  was  bad,  inas- 
much as  the  words  "  shameful 
conduct  of  an  attorney"  formed 
no  part  of  the  proceedings  in  the 
court  of  law,  and  that  the  plaintiff 
was  therefore  entitled  to  judg- 
mentf 

Queeroi 
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Qiiaere»  Whether  it  be  lawful  to  pub- 
lish proceedings  of  a  court  of  law 
containing  matter  defamatory  of  a 
person  neither  a  party  to  the  suit, 
nor  present  at  the  time  of  the 
enquiry.      Levois,  Gent.,  v.   Cle- 


metU,  T.  1  G.  4. 


Page  702 


POOR. 


A  child  eight  years  old,  bom  in  Eng' 
landy  but  both  whose  parents  were 
Iruh^  without  any  settlement  in 
Englandy  and  whose  mother,  afler 
the  death  of  her  first  husband, 
had  married  a  settled  inhabitant 
of  the  parish  of  A.f  is  removable, 
if  chargeable,  to  the  place  of  his 
birth,  and  is  not  within  the  59  G.  S. 
e.  12.  s.  8S.  Rex  v.  Inhabitants  of 
Great  Clacton,  H.  60  6.  S.  and 
16.4.  410 

POST-HORSE  DUTY. 

Where  an  innkeeper  resides  at  his 
inn  in  the  district  A.  and  his 
stables  are  in' the  district  J?.,  his 
residence  is  the  criterion  by  which 
to  ascertain  the  district  where  he 
is  to  take  out  his  licence,  and  to 
account  for  the  post-horse  duties 
under  27  G.  3.  c.  26.  «.  13.  Han- 
ley,  Esq.  v.  Pepper,  H.  60  G^  3. 
and  1  G.4.  387 

POWER  OF  ATTORNEY. 

A  deed  contained  a  power  of  at- 
torney to  A.  B.  to  deliver  seisin 
of  the  premises,  according  to  the 
form  and  effect  of  the  deed :  Held, 
that  it  was  not  necessary  for  the 
attorney  to  make  livery  on  the 
day  of  the  date  of  the  deed,  but 
that  his  power  was  well  executed 
afterwards.  Roe  dem.  Heale  v. 
Rashleigh,  M.  60  G.  3.  156 

PRACTICE. 

1.  After  delivery  of  an  amended  de- 
claration, a  demand  of  plea  is  not 
necessary,  to  entitle  a  party  to 


sign  judgment.    Hudkvale  ▼•  Ken^ 
dal,  M.  60  G.  8.  F^  137 

2.  The  sheriff,  in  Michaelmas  term 
last,  returned  to  a  writ  of  fi.  fa. 
*'  goods    in    hand,    for  want    o€ 
buyers,  value  unknown,**  and  no 
fiirther  steps  were  taken  by  the 

Elaintiff  till  Trinity  term  following, 
a  the  interim,  the  goods  were 
seized  under  an  extent  by  the 
crown:  Held,  that  die  Court 
would  not  compel  the  sheriff  to 
make  good  the  loss  to  the  plain- 
tiff, and  that  they  would  quash  a 
writ  of  distringas  which  had  been 
issued  for  that  purpose,  although 
the  plaintiff  had  given  all  the  in- 
dulgence with  the  advice,  desire, 
and  concurrence  of  the  sheriff^s 
officer.  Ruston  v.  Hatfield^  M. 
60  G.  3.  204 

3.  An  act  of  parliament  created  a 
court  of  requests  in  a  cit]^  and  its 
liberties,  and  gave  it  jurisdiction 
over  debts  not  exceeding  10/.,  due 
from  any  person  residing  within 
the  city  and  liberties  to  all  per- 
sons residing  within  or  without 
those  limits :  Held,  that  the  Court 
had  jurisdiction  over  causes  of 
action  arising  without  the  juris- 
diction, provided  the  defendant 
lived  witnin  it.  BaUdon  v.  Pif- 
tery  M.  60  G.  3.  210 

4.  Where  a  party  in  London  was  re- 
quired to  attend  an  arbitrator  at 
Exeter  on  a  given  day,  and  three 
days  before  set  off,  and  went,  ac- 
companied by  his  attorney,  to 
Clifton^  where  his  wife  resided, 
and  where  were  certain  papers 
necessary  to  be  produced  before 
the  arbitrator,  and  was  occupied, 
for  a  great  part  of  two  days,  in 
selecting  and  arranging  the  same, 
and  in  the  afternoon  of  the  se- 
cond day  was  arrested :  Held  that 
he  was  not  privileged  from  arrest, 
under  these  circumstances,  hav- 
ing employed  more  than  a  rea- 
sonable time  for  the  above  pur- 
pose, and  it  not  being  sworn  tliat 

he 
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he  WM  occupied  duriag  tiU  the 
time  he  waa  at  Cltft^n^  in  tbe  ob- 
ject for  which  he  went  thither. 
Abbott  C.  J.  dissentiente.  Randall 
V.  Gumey,  M.  60  G.  S.  Page  352 

5.  The  Courts  in  the  exerci«e  of  its 
•ummary  jurisdiction  oyer  ita  of- 
ficers, have  authority  to  order  an 
attorney,  (who  had  refused,  on  the 
ground  of  misconduct,  to  take 
back  an  apprentice,  who  had  run 
away  from  his  service,)  to  return 
to  the  parents  of  such  apprentice 
a  reasonable  part  of  the  premium 
received  with  him.  Ejc  parte 
Prankerd,  M.60G.3.  257 

6*  To  a  bill,  filed  in  vacation,  a  plea 
in  abatement  may  be  put  in  after 
the  first  four  days  of  the  following 
term.  Holmev.Dalby,  M.60  6.3. 

259 

7«  Judgment  of  non  pros,  must  be 
signed  within  twelve  months  from 
the  return  of  the  writ.  Cooper  v. 
Niat,  M.  60G.S.  .    271 

8«  Declaration  contained  98  counts, 
upon  as  many  promissory  notes 
for  a  guinea  each.  The  Court 
ordered  all  the  counts,  but  one,  to 
be  struck  out  of  the  declaration, 
upon  the  defendant's  undertaking 
to  permit  all  the  other  notes  to  be 
given  in  evidence,  upon  the  ac- 
count stated,  and  to  bring  no  writ 
of  error.  Carmackv,  Gundri/,  M. 
60  G.  9.  272 

9«  A  member  of  parliament  had 
given  a  bond  widi  two  sureties, 
conditioned  for  the  payment  of 
the  sum  to  be  recovered  in  the 
action,  pursuant  to  4  G«  S.  c.  S3., 
and,  before  trial,  became  bank- 
rupt. The  Court  refused  to  order 
the  bond  to  be  cancelled.  Hunter 
v.  Campbell,  M.P.,  M.  60  G.  3. 

273 

10.  Several  years  having  elapsed 
after  judgment  obtained,  the  plain- 
tiff brought  an  action  upon  the 
judgment.  After  judp;meQt  had 
been  signed  in  this  action,  the  de- 
fendant sued  out  a  writ  of  error  ' 

Vol,,  in, 


up«m  the  first  jud^enM.  Hfld, 
thut  the  plaintiff  might,  notwith- 
standing,  take  out  execution  on 
the  second  judgment.  BUhqp  v. 
Besty  M.  60  G,  3.  Page  875 

11.  The  fact  of  a  cause  being  in  the 
written  list  at  tiisi  prius,  is  notice 
to  the  attorney  that  it  may  be 
tried  at  any  time  in  the  course  of 
the  day ;  and,  therefore,  where  a 
cause  bad  be^n  for  sev^al  4«ys 
in  that  list,  and  was  a|.  lopgth 
tried  out  of  its  order,  as^n  uade- 
fended  cause,  in  the  ^eace  of 
the  defendant's  attorney,  the  CoMTt 
granted  a  new  trial,  poiy  on  pay- 
ment of  costs.  Fimrdrinkr  v. 
Bradbury,  H.  60  G.  3.  and  1  G.  4. 

S28 

18,  Under  drcumstaiioes,  the  Court 
will  allow  an  indictmaml  oaoly  |o  be 
quashed  on  terms  such  ^s  the 
naming  of  the  prosecutor,  ^c. 
Rex  V.  Gknn^,  H*  60  G*  3*  4nd 
1  G.  4.  373 

13*  An  arrest  in  the  city  o^  London, 
on  a  bill  of  Middlesex,  is  irregu- 
lar, even  thoueh  it  took  place  on 
the  verge  of  the  county  of  Mid- 
dlesex, if  there  be  no  dispute  as  to 
the  boundaries,  Hammond  v. 
Taylor,  H.  60  G.  8.  aqd  1  C.  4. 

408 

14.  The  writ  of  habeas .  corpus  at 
common  law,  althoush  a  writ  of 
right,  is  not  grantable  of  cpurse, 
but  only  on  motion  in  term  time, 
statmg  a  probable  cause  for  the 
application,  and  verified  by  affidtr 
vits  Quare^  whether  under  the 
Stat.  31  Car.  2.  c  2.|  which  osdy 
applies  to  oases  where  the  upph- 
cation  is  made  to  a  Judge  in  ya- 
cation,  the  writ  be  grantable  of 
course.  Hobhouse's  Case,  H 
60  G.  3.  and  1  G.  4*  420 

15.  Under  the  statute  of  the  8  Anne, 
c.  14.,  the  sheriff  is  bound  tp  re- 
tain one  year's  rent  out  of  the 
proceeds  of  a  tenant's  goods  taken 
m  execution,  provided  he  has  no- 
tice of  the  landlord's   claim  at 

3F  any 
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practice;. 


any  time  while  the  goods  or  the 

'  proceeds  remain  in  his  hands; 
aad  the  Court,  upon  motion,  or- 
Jered  the  same  to  be  paid  to  the 
landlord,  even  where  the  notice 
was  given,  after  the  removal  of 
the  goods  from  the  premises.  Ar- 
niU  V.  OameU^  H.  60  G.  3.  and 
1  G.  4f.  Page  440 

16.  The  Court  will  permit  a  sug- 
gestion to  be  entered  on  the  re- 
cord, for  the  purpose  of  carrying 
the  trial  of  a  misdemeanour  into 
an  adjoining  county,  where  there 
appears  a  reasonable  ground  on 
the  affidavits  for  believing  that  a 
fair  and  impartial  trial  cannot  be 
had  in  the  county  where  the  venue 
is  laid;  and  the  suggestion  need 
-not  state  the  facts  from  whence 
such  inference  is  to  be  drawn. 
Rex  V.  Hunt,  H.  60  G.  S.  and 
1  G.  4.  444< 

17«  An  affidavit  to  hold  to  bail, 
which  states  that  defendant  is  in- 
debted to  plamtiff  as  drawer  of  a 
bill  of  exchange,  is  not  sufficient, 

"  unless  it  is  also  stated  that  the 
bill  is  due.  Edvmrds  v.  Dich^  E. 
1  6. 4.  495 

18.  Where  defendant  was  arrested 
on  the  22d  Novembery  and  spe- 
cial bail  was  put  in  in  Michaelmas 
term,  and  perfected  in  Hilary 
term,  a  judgment  of  non  pros, 
signed  in  Hilary  vacation,  is  irre- 
gular. Brandon  v.  Henry,  E, 
1  G.  4.  514 

19.  In  an  action  against  a  member 
of  parliament,  two  persons  became 
sureties,  in  a  bond  conditioned  for 
the  payment  of  such  sum  as  should 
be  recovered,  with  costs.  The 
cause  proceeded;  and  notice  of 
trial  being  given,  the  defendant 
filed  a  billin  equity,  and  obtained 
an  injunction, ,  pending  which  he 
came  a  bankrupt.  Having  suffered 
a  term  to  elapse,  after  obtaining 
his  certificate,  without  pleading 
it,  the  Court  reftised  to  let  him 
plead  it  as  of  the  former  term,  ex- 


cept on  condition  of  dismisntf 
his  bill  in  equity,  and  paying  aU 
costs  at  law  and  in  equity,  as  be- 
tween attorney  and  client.  O^tT 
V.  Campbdl,  E.  1  G.  4.  Page  577 

20.  Where  only  circumstances  of 
strong  suspicion  are  stated  in  affi- 
davits, on  which  a  rule  for  a  cri- 
minal information  is  moved,  it  is 
not  sufficient,  unless  the  depo- 
nents also  add  their  belief  that  the 
party  against  whom  the  applica- 
tion is  made,  acted  from  corrupt 
motives.  Bex  v.  fVillianuany  £. 
1  G.4.  582 

21.  Semble,  that  a  party  who  is  sub- 
poenaed as  a  witness  to  attend  the 
assizes,  is  guilty  of  a  contempt,  by 
negletting  to  attend,  although  the 
cause  be  not  called  on  for  trial. 
Barr&w  v.  Humphreys,  £.  1  G.  4. 

598 

22.  A  defendant  may  be  committed 
to  the  custody  of  the  marshal, 
upon  a  special  original.  Sdig  v. 
Leidersdofff,  E.  1  G.  4.  601 

2S.  The  Court  will  allow  a  copy  of 
the  articles  of  clerkship  to  be  en- 
rolled, where  the  original  articles 
are  lost,  and  the  party  may  be  then 
admitted  an  attorney.  Ex  parte 
Clarke,  E.IG.^  610 

24.  The  Court  will  not  stay  pro- 
ceedings in  an  ejectment,  until 
the  taxed  costs  of  a  suit  in  equity, 
brought  by  the  same  party  for  the 
recovery  of  the  same  premises, 
are  paid.  Doe  dem,  WtUiams  v. 
Winch,  E.  I  G.4.  602 

25.  Where  a  sheriff,  with  the  know- 
ledge that  there  is  rent  due  to  the 
landlord,  proceeds  to  sell  the  te- 
nant's goods,  by  virtue  of  a  writ 
of  fi.  fa.,  without  retaining  a  year's 
rent,  he  will  be  liable  to  the  land- 
lord for  it,  although  no  specific 
notice  has  been  given  to  him  by 
the  landlord.  Andrews  v,  Dixon, 
Esq.,   T.  1  G.  4.  6i5 

26.  The  Court  will  not  grant  a  writ 
'  of  habeas  corpus  to  bring  up  a 

prisoner  under  sentence  of  impri- 
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PRESCRIPTION. 

sonment  for  a  nusdemeanor,  to 
enable  him  to  shew  cause  against 
a  rule  for  a  crimmal  information. 
Rex  V.  Paring,    T.   1  G.  4. 
Page  679 

27.  {n  covenant  by  lessor  against 
lessee  upon  a  lease  reserving  an 
increased  rent  for  every  acre  of 
certain  lands  converted  into  til- 
lage, the  jury  by  their  verdict 
having  given  damages  for  the  ac- 
tual injury  sustained  instead  of 
the  increased  rent,  the  Court  will 
not  refuse  the  plaintiff  a  ne^^  trial, 
on  the  ground  that  the  verdict 
was  consistent  with  justice;  se- 
condly, the  Judge  having  ex- 
pressly directed  die  jury  to  find 
damages  to  the  amount  of  the  in- 
creased rent ;  the  Court  granted 
the  new  trial  without  pa3rment  of 
costs.  Farrant  v.  Olmiusy  T. 
1  G.4.  692 

28.  In  an  action  brought  against  the 
sheriff  for  money  levied  under  a 
fi.  fa.  without  any  previous  de- 
mand, the  Court  will  stay  the  pro- 
ceeding, upon  payment  of  the 
sum  levied,  without  costs.    Jef- 

feries  v.  Sheppardy  Esq.^  T.  1  G  4. 

696 

29.  Where  several  notices  on  the 
same  bail  were  given,  the  Court 
will  compel  the  defendant  to  pay 
the  costs  incurred  by  the  plain- 
tiff in  consequence  of  such  notice, 
Aldissv.  Burgess,  T.  1  G.4.  759 

PRESCRIPTION. 

A  prescriptive  right  to  a  public  tow- 
ing-path on  the  banks  of  a  navi- 
gable tide-river,  is  not  destroyed 
in  consequence  of  that  part  of  the 
river  adjoining  the  towing-path 
having  been  converted  by  act  of 
parliament  into  a  floating  harbour, 
although  the  towing-path  was 
thereby  subject  to  be  used  at  all 
times  of  the  tide ;  whereas,  before, 
it  was  only  used  at  those  times 
when  the  tide  was  sufficiently  high 
for  the  purposes  of  navigation: 


RATE. 
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Held,  secondly,  that  thepreserip- 
tion  was  not  destroyed  by  a  clause 
in  the  act  of  parliament,  whereby 
the  undertakers  of  the  work  were 
authorised  to  make  a  towing-path 
over  land,  comprising  the  towing- 
path  in  question,  on  paymg  a 
compensation  to  the  owner  of  the 
soil,  the  effect  of  that  being  only 
to  give  him  a  compensation  for 
any  injurv  he  may  sustain  by  en- 
.  larging  the  then  towing-path,  or 
otherwise.  Rex  v.  TijmeU,  Af*. 
60G.S.  Page  193 

PRINCIPAL  AND  AGENT. 

1.  The  solicitor  of  the  assignees  of 
a  bankrupt  tenant,  upon  whose 
lands  a  custress  had  been  put  by 
the  landlord,  gave  the  following 
written  undertaking:  "  We,  as 
solicitors  to  the  assignees,  under- 
take to  pay  to  the  landlord  his 
rent,  provided  it  do  not  exceed  the 
value  of  the  effects  distrained:" 
Held,  they  were  personally  liable. 
Burrell  v.  Jones  and  Another^ 
M.  60G.3.  47 

2.  A  factor  has  an  authority  to  sell 
for  money,  but  not  to  barter;  and 
therefore,  where  a  factor  bartered 
the  goods  of  his  principal  no  pro- 
perty passed,  and  the  principal 
may  maintain  trover  against  the 
party  with  whom  the  goods  are 
bartered,  although  the  latter  be 
wholly  ignorant  that  he  had  been 
dealing  with  a  factor  only.  Guer- 
retro  v.  Peile,  T.  1  G.  4.  616 

PROHIBITION, 
Stfe  Bankruptcy,  2. 

PROMISSORY  NOTES, 

See  Evidence,  4. 

PROMOTIONS,  p.  L  484,  485. 

RATE, 
See  County  Rats. 
1.  A  tenement  situate  in  the  kinir's 
3F2  dock^ 


t« 


RBVOCATION, 


SSTTLfiMENT. 


dock^yard,  derivifig  a  benefit  ih)m 
public  Bewers,  and  occupied  by  an 
ofRter  of  government,  who  paid 
no  rent)  b  liable  to  be  rated  to 
the  sewers.  Netherton  v.  fVard^ 
M.eOG.S.  Page  21 

§•  Where  a  river  navigation  ex- 
tended through  severs!  parishes, 
and  certain  tonnage  dues  became 
payable  in  respect  of  goods  car- 
ried along  the  line  of  navigation, 
and  landed  at  a  wharf  locally  si- 
tuate within  die  parish  of  B.: 
Held,  that  a  rate  on  the  proprie- 
tor of  those  dues  for  their  whole 
amount  in  the  parish  of  B.,  stated 
to  be  for  the  river  tonnage,  could 
not  be  considered  as  a  rate  on  that 
)>art  of  the  river  locally  situate 
within  jthe  parish  of  A.,  but  m^ 
rate  upon  the  parts  of  the  river 
situate  as  well  within  as  without 
the  parish,  and  that  it  could  not 
therefore  be  supported:  Held, 
also,  that  41  G.  S.  e,  23.  s.  1.  does 
not  give  the  Court  of  K.  B^  the 
power  of  amending  a  poor  rate. 
Eex  V.  Mibon,   M.  T.  60  G,  3. 

112 

RECTOR. 

The  ecclesiastical  court  has  Juris- 
dietaon,  ratione  loci,  over  the  or- 
der and  proceedings  of  vestry 
meetings  held  in  a  church ;  and, 
therefore,  where  a  rector  had  li- 
belled in  that  court  a  parishioner, 
for  preventing  him  fmm  presiding 
as  chairman  at  such  a  meeting,  a 
prohibition  was  refused^ 

The  minister  of  the  parish  has  a 
right  to  preside  at  all  vestry  meet- 
ings. Wilson  V.  M'Math,  M.  60 
G.  3.  .2M 

REQUESTS,   COURT  OF. 
8e€  Practics,  S» 

REVOCATION. 
^Vhere  a  testator,  having  devised 
popyfaold  lands  to  A^  for  life,  with 


difierent  remainders  every  and 
having  aorrcodered  them  to  the 
uses  of  his  will,  afterwards^  in 
contemplation  of  marriage,  con- 
veyed nis  estates  to  trustees  and 
their  heirs,  to  secure  a  jotnture 
for  his  intended  wife,  and  subject 
to  a  term  of  ninety  •nine  yeans  for 
that  purpose,  to  the' use  of  him- 
self in  fee,  and  subsequently  sur- 
rendered his  copyhold  lands  to 
these  uses  t  Held,  that  this  did 
not  amount  to  a  total  revooatioii 
of  his  will,  but  that  the  devisee 
tooh  the  copyhold  land  subject  to 
the  charge  created  by  the  setde- 
menu  Vomer  v.  J^ftry^  //• 
60G.8.andlG.4.         Fage462 

8fiTTLfiMt£NT^«y   Ymai^ 
Hiring. 

1.  A  pauper,  in  consideration  of 
weekly  wages,  agreed  to  serve 
r.  5.,  a  bricklayer,  for  three 
years ;  but,  in  case  he  should  ce- 
fflect  his  master's  business,  or 
lose  any  time  on  his  own  account, 
in  any  one  week  during  the  first 
year,  then  that  7.  S.  should  de- 
duct from  his  weekly  wages  in 
proportion,  and  T.  S.  agre^  that 
he  would  pay  wages  in  proportion 
to  any  over-work  which  the  pau- 
per might  do  in  any  one  week. 
There  were  similar  stipulations  for 
the  second  and  third  years  of  the 
term ;  and  it  was  also  agreed,  that 
in  case  they  could  not  work 
throuch  the  severity  of  the  wea- 
ther m  any  one  year,  in  the  win- 
ter time,  then  that  T*  S-  should 
pay  no  wages  during  that  time, 
but  should  permit  the  pauper  to 
employ  himself  in  any  other  bu- 
siness whatever :  Held,  that  these 
were  express  exceptions  in  the 
contract,  and  that  the  pauper,  by 
serving  a  year  under  it,  did  not 
gain  a  settlement.  Rex  v.  The 
Jnhabitanti  of  Edgmond^  M*  60 
G.  8.  107 

SETTLE* 
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SETTLEMENT  — iy  taking  Tene- 
ment. 

%  Hie  itatutes  of  8  &  9  fT.  3. 
e.  n.  and  13  A  14  Car.^l.  c.  12. 
s.  1.  are  ia  pari  materiA,  and  must 
receiire  a  similar  construction ; 
and  therefore,  where  a  pauper, 
in  addition  to  house  and  land,  had 
"  agisted''  three  cows  in  the  fields 
of  his  landlord  for  two  or  three 
months,  but  no  positive  contract 
for  such  agistment  was  proved: 
It  was  held,  that  the  sessions 
might  properly  infer  that  this  was 
"  taking  a  lease  of  a  tenement," 
within  the  9  A  10  W.9.  e.  11., 
to  as  to  discharge  a  certificate, 
although  the  value  of  the  agist- 
ment, if  computed  only  Jor  the 
time  of  the  actual  occupation^  was 
not  sufiBcient,  if  added  to  the 
house  and  land,  to  make  up  the 
value  of  10/.  Rex  v.  Inhabitants 
of  Croft,  M.  60  G.  3.      Page  171 

SETTLEMENT  — 4y  Hinng  and 
Service. 

L  In  settlement  by  hiring  and  ser- 
vice, the  pauper  is  setUed  where 
his  place,  of  rest  is ;  and  there- 
fore, where  a  servant,  who  drove 
the  mail  cart  had  a  bed  provided 
for  him  by  the  year  at  M,  where 
he  rested  every  night  during  four 
or  five  hours  in  the  middle  of  the 
night,  and  afterwards  returned 
back  in  the  morning  to  his  mas- 
ter's house  at  M.,  and  usually 
went  to  bed  in  his  own  exclusive 
room  for  about  two  hours :  Held, 
that  his  place  of  rest  was  at  M., 
and  that  his  settlement  was  there 
also.  Rex  v.  Inhabitants  of  Mil- 
denhall,  H.  60  G.  3.  and  1  G.4. 

374 

2.  Where  a  pauper,  being  settled  by 
parentage  in  A.y  at  the  age  of 
thirteen  years  hired  and  served 
for  a  year  in  A.^  and  afterwards, 
when  he  was  sixteen  years  old,  re- 
turned to  and  lived  witii  his  father's 


family  until  he  became  of  age: 
Held,  that  having  apquired  a  «et- 
tlement  of  his  own  in  it,  he  did 
not  follow  the  settlement  of  his 
father  subsequently  gained  in  an- 
other parish,  whilst  the  pauper 
continued  to  reside  with  him. 
Rex  v«  Inhabitants  qfBleasbtfi  H. 
60  G.  3.  and  1  G.  4.        Page  377 

SETTLEMENT  —  iy  Apprenttce-^ 
ship, 

1.  Where  the  mother  of  an  appren- 
tice, whose  time  had  not  expired, 
applied  to  his  master  to  give  him 
up  to  her,  and  the  master  having 
consented  to  it,    and  all  having 
agreed  to  part,    the    apprentice 
went  away;    but  the  indenture, 
which  was  in  the  hands  of  a  third 
person,  was  never  applied  for  nor 
given  up :  Held,  that  the  appren- 
ticeship was  not  put  an  end  to  by 
this  agreement,  ^though  the  mas- 
ter said  that  he  would  have  given 
up  the  indenture  if  he  had  had  it 
in  his  possession  at  the  time,  and 
afterwards  refused  to  take  back 
the  apprentice.     Secondly,  where 
an  unstamped   indenture  of  ap- 
prenticeship recited   that  a  pre- 
mium of  12/.  had  been  paid,  but 
added,  that  it  was  paid  out  of  a 
charitable  donation  fund  belong- 
ing to  the  parish ;  and  the  master 
being  called,  proved  that  the  pre- 
mium had  been  paid  by  the  parish 
officers,  who  told  him  at  the  time 
of  paying  it  that  it  was  charity 
money:    Held,  that  the  fact   of 
payment  being  proved,  the  recital 
in  the  indenture,  and  the  declar- 
ation of  the  parish  officers,  were 
not  admissible  in  evidence,  so  as 
to  bring  tiie  case  within  the  ex- 
ception   in    the    44   G.  3.  c.  98.. 
s.  190.,   and  that   the  indenture 
being  unstamped  was  void.    Sem- 
ble,   that  a   charitable   donation 
fund  belonging  to  a  parish,  is  a 
public  chanty  within  such  excep- 
tion. 
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tion.  Rex  v.  InhaUiants  ofSkef- 
Jington^  H.  60  G.  3*  and  1  G.  4. 
Page  382 
2.  A  parish  apprentice  and  his  mas- 
ter, both  being  on  the  permanent 
staff  of  the  locd  militia,  in  conse- 
quence of  that  circumstance  re- 
sided together  with  his  master, 
and  continued  to  serve  him  in  the 
parish  of  B,  for  forty  days:  It 
was  held  that  this  residence  was 
sufficient,  and  that  he  thereby 
acquired  a  settlement  in  JB.,  not- 
withstanding they  were  both  un- 
der the  controul  of  their  superior 
officers  during  the  whole  time. 
Bex  V.  Inhabitants  of  Chelmsford^ 
//.  60G.3.  and  1G.4.  411 

SESSIONS. 
The  sessions  have  no  jurisdiction, 
under  55  G.  3.  s.  51.  s.  16.,  to 
make  a  prospective  order  for  a 
compensation  thereafter  to  be 
made  to  the  clerk  of  the  peace ; 
and,  therefore,  where  a  county- 
treasurer,  in  obedience  to  such 
an  order,  ^  made  the  payment, 
and  that  payment  was  afterwards, 
by  an  order  of  sessions,  allow- 
ed in  his  accounts,  the  Court 
of  K.  B.  quashed  so  much  of  the 
order  of  sessions  as  allowed  that 
item :  Quarey  whether  the  sessions 
have,  under  the  55  G.  3.  c,  51. 
s*  16.,  a  power  to  make  any  com- 
pensation to  the  clerk  of  the 
peace.  Bex  v,  Williams^  M. 
60  G.  3.  215 

SEWERS, 
See  Rate. 

SHERIFF, 

See  Escape  and  Practice. 

1.  Two  writs  of  fi.  fa«,  at  the  suit  of 
different  plainti£&,  were  issued 
against  one  defendant,  the  goods 
were  not  more  than  sufficient  to  sa- 
tisfy the  first  execution.    The  offi- 


cer under  the  second  writ  continaed 
in  possession  until  the  &;oods  were 
sold  by  the  sheriff.  The  defend- 
ant then  obtained  a  rule  for  set- 
ting aside  the  first  execution ;  and 
pending  that  rule,  there  were  con- 
ferences ^  between  all  the  parties. 
The  rule,  however,  was  made  ab- 
solute, and  the  sheriff  was  ordered 
to  pay  the  defendant  the  proceeds 
of  the  levy.  The  sheriff  having  so 
paid  the  money,  without  having 
applied  to  the  Court  for  relief,  and 
without  having  given  any  notice 
to  the  plaintiff  in  the  second  exe- 
cution, was  held,  liable  to  him  for 
that  amount,  in  an  action  of  false 
return  of  nulla  bona.  Saunders 
and  Others  v.  Sheriff  of  Middkiex^ 
M.  60  G.  3.  Page  95 

2.  Where  a  sheriff,  with  the  know- 
ledge that  there  is  rent  due  to  the 
landlord,  proceeds  to  seU  the  te- 
nant's goods,  by  virtue  of  a  writ 
of  fi.  fa.,  without  retaining  a  year's 
rent,  he  will  be  liable  for  it,  al<> 
though  no  specific  notice  has  been 

V  given  to  him  by  the  landlord.  An- 
drews V.  Dixony  Esq.y  T,  1  G.  4. 

645 

SLAVE  TRADE- 

A  foreigner,  who  is  not  prohibited 
from  carrying  on  the  slave  trade 
by  the  laws  of  his  own  country, 
may,  in  a  British  court  of  justice^ 
recover  damages  sustained  by  him 
in  respect  of  the  wrongful  seizure 
by  a  British  subject  of  a  cargo  of 
slaves  on  board  of  a  ship  then  em- 
ployed by  him  in  carrying  on  the 
African  slave  trade.  Madrazo  v. 
Waies,  H.  60  G.  3.  and  1  G.  4. 

353 

SOLDIER, 

See  Evidence,  2. 

SPRING  GUNS, 
See  Trespass. 

STAMP, 


USURY. 


VENDOR  AND  VENDEE.  ^93 


STAMP, 

See  Evidence,  8. 

5T0CKJ0BBING, 

See  Assumpsit,  1. 

TRESPASS. 

A  trespasser  having  knowledge  that 
there  are  spring-guns  in  a  wood, 
although  he  may  be  ignorant  of 
the  particular  spots  miere  they 
are  placed,  cannot  maintain  an 
action  for  an  injury  received  in 
consequence  of  his  accidentally 
treading  on  the  latent  wire  com- 
municating with  the  gun,  and 
thereby  letting  it  off.  Ilot  v. 
WUkes,  H,  60  G.  3.  and  1G.4. 
Page  304 

TOLL, 
See  Canal.     Market* 

TROVER. 

'  Declaration  in  trover  aeainst  hus- 
band and  wife  stated  Uiat  the  de- 
fendants converted  the  property 
to  their  own  use :  Held,  sufficient 
after  verdict.  Keyvoorth  v.  fiiU 
and  Wife,  T.  1  G.  4.  6^5 

USURY. 

1.  Where  a  buil^r,  having  taken 
ground  on  a  buil^ng  lease  at  the 
ground-rent  of  108/.,  assigned 
over  his  lease  to  A.  for  a  sum 
considerably  exceeding  the  then 
value  of  the  premises,  and  at  the 
same  time  took  a  lease  from  A.  at 
an  increased  rent  of  395/.,  and 
containing  the  same  covenants  for 
building  as  the  original  lease,  to- 
gether with  a  stipulation  of  being 
allowed  to  repurchase  the  lease  at 
the  same  sum  for  which  it  was 
assigned  by  him  to  A.:  Held, 
that  under  these  circumstances,  it 
was  properly  left  to  the  jurv  to 
say  whether  this  was  a  purcnase 


or  an  usurious  loan ;  and  the  jury 
having  found  it  to  be  the  latter^ 
the  Court  refused  to  disturb  the 
verdict.  DoCy  dent*  Grimes^  v. 
Goodly  T.  1  G.  4.  Page  664 

VENDOR  AND  VENDEE. 

1.  Where  a  vendee  verbally  agreed 
at  a  public  market  with  the  agent 
of  the  vendor  to  purchase  twelve 
bushels  of  tares,  (then  in  vendor's 
possession,  constituting  part  of  a 
larger  quantity  in  bwk,)  to  re- 
main  in  vendor's  possession  till 
called  for ;  and  the  agent,  on  his 
return  home,  measured  the  twelve 
bushels,  and  set  them  apart  for 
the  vendee.  Held,  that  this  did 
not  amount  to  an  acceptance  by 
the  latter,  so  as  to  take  the  case 
out  of  the  17th  section  of  the  sta- 
tute of  frauds.  Hotoe  v.  Palmer^ 
H.  60  G.  3.  and  1  G.  4.  321 

2.  A  local  drainage  act  provided, 
that  the  owners  and  proprietors  of 
lands,  (bt/  and  at  'whose  expence 
certain  banks  should  be  maaefor 
the  purposes  ofthedrainoMei)  tneir 
heirs  and  assigns,  sbouldbe  mm- 
bursed  such  expences,  or  such 
share  thereof  as  should  be  ascer- 
tained by  certain  commissioners 
appointed  under  the  act;  and  a 
subsequent  act,  which  imposed  an 
additional  tax  upon  those  lands, 
provided  that  such  tax  should  not 
foe  payable  until  the  repayment  of 
such  of  the  above  expenses  as  the 
owners  and  proprietors  of  the  said 
lands  for  the  time  beings  should 
make  appear  to  the  satisfaction  of 
the  commissioners  to  have  been 
necessarily  expended  in  making 
banks,  llie  act  also  contained 
clauses,  whereby  tenants  for  life 
or  in  tail  were  especially  en- 
abled to  borrow  money,  and  to 
charge  the  lands  with  it,,  for  the 
purpose  of  defraying  the  expences 
of  making  banks  '  under  these 
acts.    J.  5.,  who  had  expended 

800/r 
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/^79 


m  VENDOR  AMD  VENDEE. 

800I.  in  making  banks,  afterwards 
sold  his  lands,  without  reserving 
to  himself  or  taking  any  notice  in 
the  conveyance  of  the  reimburse- 
ment above  mentioned;  and  the 
commissioners  having  subsequent- 
ly determined  the  amount  of  the 
reimbursement:  Held,  that  the 
purchaser,  and  not «/.  S.,  was  en- 
titled to  receive  it.  King^  Esq. 
V.  The  Proprietors  of  Witham  Na- 
vigation^ H.  60  G.S.  and  1  G.  4. 
Page  454 
9*  A  factor  has  an  authority  to  sell 
for  money,  but  not  to  barter; 
and,  therefore,  where  a  factor 
bartered  the  goods  of  his  princi- 
pal, no  property  passed,  and  the 
principal  may  maintain  trover 
against  the  party  with  whom  tlie 
goods  are  bartered,  although  the 
latter  be  wholly  ignorant  that  he 
had  been  dealing  with  a  factor 
only.  Guerreiro  y.Peiil,  T.  1  G.4. 

616 
4.  A.  agreed  to  purchase  a  horse 
from  B.  for  reaay  money,  and  to 
take  him  within  a  time  agreed 
upon:  about  the  expiration  of 
that  time  A.  rode  the  horse,,  and 
gave  directions  as  to  its  treatment, 
&c.,  but  requested  that  it  might 
remain  in  i^.'s  possession  for  a 
further  time,  at  the  expiration  of 
which  he  promised  to  fetch  it 
away  and  pay  the  price;  to  this 
B.  assented.    The  horse  died  be- 


WILL. 

fore  A,  paid  the  price  or  took  it 
away :  Held,  that  there  was  no 
acceptance  of  the  horse  within 
the  meaning  of  the  statute  of 
frauds.  Tempest  v.  Fitzgerald^ 
r.  1G.4.  Page  680 

WILL. 

A  testator  being  angiy  with  one  of 
the  devisees  named  in  his  will, 
began  to  tear  ft,  with  the  inten- 
tion of  destroying  it ;  and  having 
torn  it  into  four  pieces,  was  pre- 
vented from  proceeding  .further, 
partly  by  the  efforts  of  a  by- 
stander, who  seized  his  arms,  and 
partly  by  the  entreaties  of  the 
devisee.  Upon  this  he  became 
calm ;  and  having  put  by  the  se- 
veral pieces,  he  expressed  his  sa- 
tisfaction tjiat  no  material  part  of 
the  writing  had  been  injured,  and 
that  it  was  no  worse :  Held,  that 
it  was  on  these  facts  properly  lefb 
to  the  jury  to  say  whether  he  had 
completely  finished  all  that  he  in- 
tended to  do  fdr  the  purpose  of 
destroying  the  will ;  and  tne  jury 
having  found  that  he  had  not,  the 
Court  refused  to  disturb  the  ver- 
dict, and  supported  the  will.  Doe^ 
dem.  S.  PerkeSi  v.  E.  Perkesy  E. 
1G.4.  489 

WITNESS, 
See  P&ACTIC£,'4« 
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